.
| | FILM CODE 43
/f’? | 0000648251
C amm RE 4in , 500 THDX
&&9'9//“ TQ? : e ?Uﬂ%ﬁ‘iﬁ%ﬁgﬁ |

| IZ,79-CHK:
:} DECLARATION OF AGREEMENTS AND RESTRICTIONS
<f’;/

urider 4, being the owner of certain property in
Trav1 Te as, more partlcularly described as Jester Point
bdivision in Travis County, Texas, recorded in
Volume E%ffég 203, Plat Records, Travis County, Texas (the
"Prope %%eby make, publish and give notice of certain
agreements fan fx tions relating to the Property and does
hereby rééord th agreements in the Real Estate Records of
Travis Cou ay.ffafas+xto give the public nctice thereof.
WHEREAQ}I

("Corps"), and tés Department of Interior, Fish and
Wildlife Servic have made certain reviews and issued
certain approvals Ep-cfpﬂgggaon with the Property; and

iartment of Army, Corps of Engineexrs
!

WHEREAS, the éd ;T rvice have made and set certain
reguirements and res ru:;;on iwc nection with those reviews and
approvals. f;;* -~

NOW, THEREFORE, thqf{;derSLgnaéf?wner of the Property does
hereby: Hff N,

1. Record and publish e apprava s and restrictions issued
by the Corps and the Serv:.gH @nd~atfaches the same hereto as
Exhibits A and B, which exhlblts a;a 1ncorporated herein as if
written herein at length.

2. Give notice of all uﬁ?e ents, conditions and
restrictions set ocut in Exhibits and the public and all
present and future owners of the Pro er

EXECUTED AND PUBLISHED this _1 = gip mber, 1990,

v ,;f
JESTER LAND G N&"fho PANY
;y;;/ e
-
Nam v A %:épﬁ A
@DEUT <

-
-~
<H;r"’f:ff.a§.fﬁ'"'ﬁ;:?
S
REAL PROPERTY RECORDS 7
TRAVIS COUNTY, TEXAS \

11387 1121




-

. Pl

(o
\ J x}_\
}_Tf o /”}EXAS

§
< |
ng_,xﬁf;:m;} was acknowledged before me on UDVmeur\ ,

1990, bY,.-""f r ?lf&sbf‘i@,ﬂ‘i’ of
Jester La) d,Manég’é"m ;}ﬂCompany, a Texas corporation, on behalf of
said corp at,_z.onﬂ

,-’ J___.-f"\.)'m
pf f -
3 f:fﬁ "D wekphad

sand Nétary/ Public, State of Texas
PAIGE " P \)ﬂf % ’

NOTARY PUBLL JV’ PAIGE MITCHELL

State of Texaég__ﬂr -
o Exp. 12:13:92 f’;, fﬁ(Stamped or Printed Name of Neotary)

assadaARRRi "-\f”{ﬁwky Commission Expires: 12-(3-92

o ,f’
?V o ‘
declaration; w"'f ,f’f k

jester;burris;br P N
ey j)
<

i

e

Please Return To: —

N
T
\ Jester Land Management - ’_,,A,}
E 98 San Jacinto Blvd., Suite 350 T A
Austin, Texas 78701 *-* 7
. el
| o
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EXHIBIT "A"

DEPARTMENT OF THE ARMY
FORT WORTH DISTRICT, CORPS OF ENGINEERS
PO, BOX 17300
FORT WORTH, TEXAS 76102-0300

September 28, 1990

.-

o Division

erations Office
?;;j ﬁi::?r Ject Number 198000181

Mr. Howgﬁa foBgagﬁﬂi e
President

-
Jester Landvﬂag&éemént Company
98 San Jac1ntmj§6ﬁl€$ﬁb , Suite 350

Austin, Texas

787 OQJ
2,
Dear Mr. BurrisLHEi} HRJH

Reference is maﬁf tter dated May 9, 1980, {from
Fred C. Lockwood, PW wood Engineers, Inc. concerning
your reguest feor auth TLO Section 404 of the Clean

Water Act to construc ﬂﬁ;ﬁ 5? pipeline in a tributary to
Bull Creek. This wast;a P line is to service parts of the
Jester Estates Developmem?jipfAustln;fﬁfav1s County, Texas.

As a result of an on- smte meetln ducted on May 21, 1590,
this office concluded that th prqpbs g%lpellnp may affect the
golden-cheeked warbler (Dendr 105 chrvsgparia) which is listed as
endangered under the Endangereq Species Act (ESA) On

June 1, 1990, this office initidted Idrmat consultation with the
United States Fish and Wildlife Serfige {U3FWS) in accordance
with Section 7{a)2 of the ESA. Onngixf 6/, 1990, the USFWS
informed this office of the presen mef; _ occuplied hy one of
the federally-listed cave invertebrates Bee Creek Cave

harvestman {Texella reddelli}). As a reés the consultation was
expanded to include the harvestman. The aiio requested a
60-day extension to the consultation pr eir

July 26, 1990 letter. This office approveathf:Eﬁ%en51on on
August 31, 1990,

;.
On September 13, 1890, you notified thlS {;HE and the USFWS
that you proposed to only develop the 43 lots e Point 2

Section 5~B and that the remaining acreage wJ.'1 1 ;f 1
undeveloped state until bioclogical information I ;oﬁﬁ in
reinitiate consultation on the remaining land or a}* 1onal
habitat conservation plan is in place. On Septemb gﬁﬂregﬁ

the USFWS rendered theilr Bioclogical Opinion (copy en l

concluding that the issuance of a nationwide permit FQFK{ﬁELm

wastewater pipeline crossing in Jester Estates, north
Travis County, Texas, is not likely to jeopardize the cowtipuep

—~ ol «5«"‘*‘“‘}
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EXHIBIT "A" cont.

xﬁgﬁ¥;2 gle of the golden-cheeked warbler or the Bee Creek Cave
rv g . The USFWS also required reasonable sud prudent

fm;iz:fe taken to minimize incidental take.

thorizes the construction of the wastewater
plpe crbssi a tributary to Bull Creek for the 43 lots of
Jester Bﬁin Yon 5-B under nationwide permit 33 CFR
Part 3 O ﬁfa %% the discharge of material for backfill or
beddlng fopfu}ri nes within a water of the United States.
The only féqdl ame s in the use of the above nationwide permit

is that the spon31ble for the project must ensure that
the work 15 mpllé ce with the enclosed Biological Opinion,
Enclosure l, e lowa isted special conditions. Failure to
satisfy these §ﬂ n alldates this authorization and may
subject you to ega tmen for violation of the Clean Water Act

and/or the Endangere ﬁ?s;ss Act.

b e

Special Oondltlo S ‘xj >

a. That golden-c¢ bier surveys shall be conducted
during the nesting sea Ap l 1 to June 1) for 3 consecutive
years on and adjacent ;nlmum of 500 feet) to Jester Point 2

Section 5-B to monitor wéfbler ackivity, The first survey shall
start the spring of 1991. Alsgf'thzagu vey procedure shall be
submitted to this office an S office in Arlington,

Texas, for review and approv ays prior to initiation of the
survey.

b. That new construction sha ﬁﬁ%? initiated between
April 1 gsnd August 1 within 500 f active golden cheek

warbler nest. ﬁa_,ff"_ﬁﬁﬂ

¢. That this office shall be con aqé%ézéykediately, if
during the term of this action any guantiTialb cidental take

occurs. This office will then reinitia e—és s g%ion with the
USFWS to avoid violation of Section 9 of the §ﬁf,ﬁ

d. That the incidental take statement quwi;éd in the
Biological Opinion does not constitute an aut iofp for take
of migratery birds under the Migratory Bird T yfAct, the Bald
and Golden Eagle Protection Act or any other Fe rqﬁtﬁta ute.

e, That upon locating a dead, injured, or 31q§;’ al of
an endangered or threatened species, initial notif

u t be
made to the USFWS’s Law Enforcement Office at San An Téxas,
{telephone 512-229-5412). (Care should be itaken in ha
<‘J‘::__r"’,:4-lﬂ_.f§‘l.f-‘f""'h;:‘?
w3
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EXHIBIT "A" cont.

: ] el

. P
( /C;””? ~
L ,x}_\

xpffgélgng individuals to insure effective treatment and care and

dead specimens to preserve biological materials in
the pés odsible state for analysis of cause of death. In
conjundtidn Jwit

the care of sick or injured individuals or
of bivlogical materials from a dead animal, the

he *fﬁp sibility to ensure that evidence 1ntr1ru1c
. ‘Bt

preserviati
find g

to the ;ﬁgc unnecessarily disturbed.

f. T%if Q}ﬁ& gﬁéﬁi studies on use by federally-listed
species, slgnated to be left in an undeveloped state,
shall be com furnished to this office for reinitistion
of consultat 1f nebessary, before any alteration occurs; or
that no furthe £%1n1 rtaken in these designated
undeveloped ar as Jﬁﬁg ompletlon of the Balcones
Canyonlands Resg t Conservation Plan and until you have

received the necesg&ry ermJ.t*= from this office, if required.
In either one of % e;a omtiony, you are to contact this
office in writing béfbre }nn atirng any disturbance in the
designated undevelopz_ vass A9 will enable us to ensure that
the permit we are issﬁ??gfxi;?ogfiemalns in compliance with the
ESA.

g. That this permit Tétter aﬁdaendlosurps shall be recorded
with the County Clerk, Travis Cﬂfnt e as, prior to the sale of
the 43 lots in Jester Point Sec i0 A recorded copy of

this action shall be returne to i flce within 60 days of
the date of thls letter.

be replanted with native ocak, Ash uh&ﬂgr and other species
deemed beneficial by golden-cheeke

perts.
Consideration should be given to allowing afzi th of no more than
15 feet to remain unplanted to allow f tﬂgi i

h. That the wastewater plpellge 6;gr1 or 1s recommended to

c ifs by maintenance
vehicles.
_,},f;f}‘
The verification for the construction 6f ‘;;v1ty under
this nationwide permit will be valid until he na wide permit
is modified, reissued, or revoked. All of nkgde permits
are scheduled tec be modified, reissued, or rev i to
January 13, 1992, 1t i3 incumbent upon you ¢ ormed of
changes to the nationwide permits. The U.S. Ar
Engineers will issue a public notice announcing hé

es Wwhen
they occur. Furthermore, if you commence, or are on ract
to commence, this activitly before the date that th at wide
!
~
fﬂ
P
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EXHIBIT A "cont."

e

T
hk_/—ﬁ’::/,—"'r ‘>_\

Kuﬁépégﬁfgs modified or revoked, you will have twelve months from

fgfﬂd the modification or revocation to complete the
g nder the present terms and conditions of the nationwide
perml

ffpéi ld not be considered as an approval of the
de31gnJ ea of any activity authorized or an 1mp11cat10n that
such co 1on

ﬁtonSldered adequate for the purpose
intended. ”Tt;&b authorize any damage to private property,
invasion f*ﬁr ﬁhte rlghts, or any infringement of federal, state

or local la ;p;;egulatlons.

If you sho HR)fu Qer guestiions regarding this matter,
please contact Wgsend at the address above or telephone
817-334-4625.

\

- |
) - . \ '
‘{f,f ,f;;?'f_ /
~ L. M Hawkins, Jr.
T ;Qh{ef,iOffice Operations HBrandh
- -~
-
Enclosures -
<
Copy furnished w/encl: Hﬁ__ﬁgff - -
Fred C. Lockwood, P.E. el
Lockwood Engineers, Inc. ( I~
1250 Capital of Texas Highway *mhdfuff’_“x
Building III, Suite 120 Fz-|
Austin, Texas 78746 o
T
A N
O~
Pl
Lo
-
=3
{ -
<2
- ~
7 o
| !
-
0
<'-';{__H";:f_/_.a§.fﬁ""h—?
28
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EXHIBIT "A" cont.

Pl
5 b
ﬁ;}M IizgijacRae
Texas Parls land Wildlife Department
4200 i SehBol™Road
Austin, Texgs 7

A T
Mr. Rob"g%pf’fd._ISho -y
U.S. Fish and Wi, ;ﬁaﬁ}Service

Ecologicakaeé@iﬁég
Stadium Cenfre Builiding
711 Stadium Prives East, Suite 252
Arlington, Teka 85011 -
ghom 59 =™
Mr. Jerry Saunders ;#ﬁ}v
U.S. Environments otection Agency

Region VI, 1445 Ro sxkﬁéﬁﬁgi

Dallas, Texas 75202 HJ')
e ,;,,f;}
R

-~ ek
",
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IN REPLY REFER TO:
EXHIBIT "B"

UNITED STATES 2-12-90-F-205
DEPARTMENT OF THE INTERIOR

FISH AND WILDLIFE SERVICE
Ecological Services
Stadium Centre Building
711 Stadium Drive East, Suite 252
Arlington, Texas 76011

September 26, 15%0
| ,HN

N 5,%%

District Enginedr

U.5. Ard Cyfpsfqh/g\'nigin_gers
P.0. Box 1 300"

Fort Worth,TX }610}-

Dear Celonel Bro

This responds to}b le'tteur of June 1, 1990, requesting formal Section 7
consultation as prov ed a-'B’y ndangered Species Act of 1973, as amended
{Act), and constituté"ssr d Wildlife Service'’s (Service) bilological
opinion en the subject % ,BF ded by the Act. The Federal action
under consultation is a onvi'd t from the U. 8. Department of the

Army, Corps of Engineers the discharge of backfill into a water
of the United States in as{{; w:f;h‘-/he construction of a wastewater
pipeline. The project 1s 1 d on an_ainnatlged tributary to Bull Creek in
north-central Travis County, Texas (Figu 1». The proposed actiecn "may

"ergﬁ' golldep-cheeked warbler (Dendroica

affect"” the federally-listed enda
chrysoparia) and the Eee Creek :FP@ n {Texella reddelli). This
une -5, l990 the date your request

formal c¢onsultation was initiatedw.\lon
was received by this office. /_

By letter dated Jume 13, 1990, we ackn ]ledg«é
indicated that additional information w s nee
this information was not received in a timals

July 26, 1990, we requested and you subfe en y agreed to & 60-day

extension of the conaultation process. G:i. :Ls’} the time pericd
available for completion of this consultation nds- o-‘rffHos;émber 2, 1990.

This biological opinion.is based upon infomaticjt’éom’?he’) orps; Lockwood
Engineers, Inc.; Borizon Environmental Services taa in Service

files; and discussions with biologists familiar wit specie .

ecelpt of your letter and
ur review., However,
er and by letter dated

Information obtained from the above sources :Lndica regidential
construction associated with the wastewater line would F_,ef} lt An direct

alteration of suitable habitat for the golden-cheeked wat '6;

r) or
the Bee Creek Cave harvestman (harvestman). Indirect impa a blexr
wmay occur, however, as the project lies within the large blde -3 ler
habitat in the Bull Creek drainage tasin. Additionally, su r\gduﬁf
by Horizonm Environmental Services, Inc., found warblers and t stm}:\
at sites within the project area to be left in an undeveloped sta
f , ;’*«-‘“‘“—:
s “
RZal BAOFERTY RECORDS W -*.vj'-
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N EXHIBIT "B" cont.
)

-

(’ §i5{2§;cal_gpinion

uﬁ_ﬂf“Jy on the following evaluation, it is my biological opinion that your
fsﬁt of d1ssuing this nationwide permit for the wastewater pipeline

sing in Jester Estates, north-central Travis County, Texas, is not
Kffﬁ. elysto jeopardize the continued existence of the golden-cheeked warbler
2 Creek Cave harvestman.

tonsultation dnvolves the initial construction of about
.waﬁggwa er pilpeline and the single-family homes that would
conneéﬁgwfiﬁfzgat ., Jester Point 2 subdivision totals about 425 acres.
Formal c%féul gt * being conducted om about 117 acres, the area
identifie be”t é’é:;ps a8 the service area formed by direct connection to
the propose@;ﬁﬂh pipeline (Figure 2). This portion of Jester Point
2 includes s 5 B 10, 12 and 13 (Figure 3). The majority of

Section 5-B, p 43:§i gle family lots, has been cleared and roads
and waterlines @' ed As stated in a letter of September 13,
T

1930, to our respsc efﬁffiées from Mr. Boward L. Burris, Jr., the project
was altered to limipfth ;eaﬁgf development to the 43 single-family lots
in Section 5-B. e £ Qing', sections, previously subjected to varying
degrees of clearing, afe to“beiggft an undeveloped state for purposes of
this biological opiniéz hese apéépﬁhre not to be developed prior to the
collection of additiofgl _bioiogiedl information and reinitiation of
consultation, or a region! Rbitdt conservaticn plan is in place.
,f

The project lies within the breedingj}angétof the warbler. In central
Texas, male warblers arrive at thgir bree ing areas in early to mid-March,

and females typically follow i?f; two later. Warblers generally
return to the same nesting terr :or - fter year. They may remain ia

the area until mid- to late July. R%g_%gz ted 4,822 to:16,016 pairs occur
within the breeding range in Texas ﬁfaf 1990)

Warbler habitat in Texas is a mixed e ergré;; eciduous forest or woodland
of Ashe juniper (Juniperus ashei), Tex®s oal~{Querdus buckle i) and other
oaks generally over 30 years old. Warble e|for insects in broad-
leaved trees and shrubs. The warbler will ne t variety of trees, but
nesting depends on the presence of old Ashé. jun pe The bark from this
tree is necessary for nest construction. Thus, a:h%er habitat has a
fairly closed canopy of mixed hardwood tre Flfng with mature Ashe
Juniper; it often occurs in the steep canyons thgffgx“§ Hill Country
{Edwards Plateau). The warbler occupies and deﬁeg&gga t tory from 3
acres in high quality habitat to 25 acres in marginal~habs£tgt. | The species

appears to requlre relatively large hlocks of undiviﬁéé;ﬁ%bitat for long-
term survival. A single clutch of three tc four =ggs i+ 1 d n ate March

or early April. The eggs hatch in about 12 days, and oung fledge in
another 8 to 9 days. Both adults care for the young.
Habitat loss and habitat fragmentation are

the wmain tHre t igééphis
species. Wahl et al, (1990) estimated that the annual rate
habitat loss in western Travis County was 4 percent over the 1&g

r
years.
This rate is slightly less than the 7.4 percent annual rate f@fﬁﬁeirbjgp

S
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EXHIBIT "B" cont.
Fail

it

fﬁfﬁ# 1985) estimated for the Austin area. In addition to the direct loss of
Hffﬁ&g itgqt, development has fragmented the remaining habitat so that only 46

(J percent of the vegetation suitable for warbler use in Travis County occurs
5 rifblocks large enough for warbler use. If this rate of decline is
hﬁd,xf:;cnt ued, Wahl et s8l. (1990) estimate the maximum carrying capacity for
warbler will be reduced by 53 percent by the year 2000. Cowbird nest

ijx higai ism 1is also a threat to the species, with Pulich (1976) reporting a

paras rate of 56 percent. The added impact of habitat fragmentation
oxl “&his rabe is not known.

Aﬂy G;;;P “impgactof your action on the warbler would likely be limited
be bause i gﬁbarb;;:b have been sighted on the 43 lots and all clearing was
accomplithed~ pfiet 'En the emergency listing. Indirect impacts would
include irdcredsed e and disturbance adjacent to the single-family
houses ndﬁngw ;ngﬂtq Although such impacts currently exist in the general
area, q;éEL,aex HE of these dimpacts wauld be expanded due to the
construct pew houses. This could "further reduce the potential
habitat (arﬁ;{piﬁhfgazﬁable vegetation characteristics for which warbler
use has not 2 do ntjed) that is available for use by the warbler.

c,_-"
In addition to ‘the 2arb efﬂ;hﬁé federally-listed Bee Creek Cave harvestman
{Texella reddell¥ aaffound in Jester Estates Cave located in Section 9.

No other karst ea re located within the

sections under
consideration in thiw ns t .

The harvestman has a b abou “fo 3 millimeters long and relatively long
legs. Its’ body color lowish-browvn. It is eyeless and preys
on small insects. It oc karst tures of the Edwards Limestone
that constitute the Joll Ii; Plate ﬁ has been identified from 24

cavas occurring in an area that cov t
Travis and Williamscn Counties
openings in the rock, and sin hol s.
those features with high humidicy, établ
{Ellictt et al, 1989). Alteratiorm-of a5
altering surface or subsurface moistur

result in the elimination of Jester stat
the species.

0,000 acres of the plateau in
rst fgatures include caves, small
he/ harvestman generally cccupies
temperaturesn anéd a food source

ese requirements/factors by
rng¢ or contaminant loads could
es CAve as a viable habitat for

Studies to determine the surface and sub
the cave’s enviromment have not been comp time. Additional
studles in reference to the total range of n within Section 9

have alsoc not been completed. Development ac e;;ifh Section 5-B are
not likely to impact the harvestman populationszin HH%

Section 7 Interagency Cooperaticn negulations C%R 5H§°l9926~19963)
require the Service to consider cumulative impact ;j?
well as analyzing impactes due sslely to the Federalx rrently under
formel consultation. The largest blocks of prime ne bi t for the
warbler are located in the Travis

County area. d}pif » the
harvestman i1s known to occur only in Travis and William oungdes. The
immediate project area is subject to heavy commercial njE% d¢ntial
development pressure with such proposed developments as Eﬁgafﬁti
Four Points Development, Leng Canyon and Canyon Creek sub 2&4

Ranch Road 620. Western Travis County, where much of the best w blgfﬂﬁ j}

f_zgrLas that contribute to

species as

REAL PROPERTY REGORDS V ”f
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. " EXHIBIT "B" cont.
f/ /fba‘bit is located, is primarily where urban growth i1s occurring in the
Augtin area; construction continues on existing developments such as
N Jy 1 Mountain and Reb Roy on the Lake subdivisions. Additionally, new
_F,.é‘é-\'.re ments, such as Caprock, Barton Creek Plamned Unit Development, Bohls
" Rarch, band Wolf Ranch subdivisions are being planned. To suppert these
xx,fﬁgop‘zents, support services such as water and sewer systems and roads,
{i\jﬁb’f anche Trail and Lohman's Crossing, are proposed for upgrading.

Th tg?p of] Ausg Environmental and Conservation Department estimates

that ou ﬁ@%erc nt of lands in the western Austin Planning Area are

po:}e&};i-a{; arbl itat and 40 percent of these lands are suitable for
wént /\/ﬂ“};

develop 5 estimate does not account for potential hsbitat that
could hg,ﬂfofs};.r-'éue

¢gvelopment related habitat fragmentation. Potential
habitat for™ the™ an covers a larger area than potential warbler
habitat w _‘Ehfﬁ et;iéneral area of the project. Therefore, development
impacts could be r depending upon actual distribution of suitable
habitat. "Al1" developtents and/or conmstruction activities that impact
federally—listei eciles mufgt\comply with the Act; the Service would
provide assistancey gon %_pa%‘g_gﬁ, review, or cther action as appropriate.

- ~

In considering cumgl‘a{:f_.y-éf actsg, an environmental baseline for the
specles 1s determimed”

hu- “by_ tonsidering past and present dImpacts of all
projects and human actdvitiseiin thesarea, regardless of whether thy are
Federal, State, or pr:ﬁa n ndture. fter establishing this baseline, a
determination 4is made onpéi’;tfr-tg ,-f"i'fhe "eushion"” of remalning natural
resources that wmay be vﬁéefé R_ﬁﬁ’;: completion of development projects
associated with endangered ggﬁes before~th point of jeopardy is reached.
After that point, further Federal af}i’éﬁs woild be precluded under Section
7. - -

e

-
Land development actionsg througg;utithéf;ra ler’s range are affecting its
habitat. Such activities includ@ jects, water.  and utility line
sctivities, and residential and commerc elopments. Wahl et al (1990)

estimates there are from 80,000 to £64,00 cres of potential warbler
breeding habitat in all or part of 3

cotintids din Texas. This excludes
habitat blocks smaller than about L25—=aeres. A visble population i1s

projected to be about 1,000 pairs, and mor n pnd of these is required
over the total range of the species (Pease arégjagégﬁgh, 1989). A total
of about 12,000 uninterrupted acres of habitaf would-be Fequired to support
this populatien. T I.f"f___:f‘-}ﬂﬂ

-~

The harvestman has been found in 24 caves that cur ,é:'f'g,.ég"}area of about
60,000 acres. Total population of the harvestmah of .aFea uired for a

viable population is not known. However, this proj@’&ﬂt a5 proposed is not
likely to impact known populations of the harveatbe('f

n aged" upon the
absence of known populations of the harvestman and suiﬁ:" w;ib r habitat
in the proposed development area, we believe the ifipadts .-d

proposed development, along with total cumulative effect

to the
MEach

a jeopardy threshold for the warbler or the harvestman. I C (D.j /
| y \,}f }\

3
1"""-; .i_.:-"'-’ =", 5
REZAL PROFERTY RECORDS o
TRAVIS COURTY, TEXAS I’a
R

11307 113}



EXHIBIT "B" cont.

ff’ ™
fff;:ff ciéental Take

(J qﬁiﬂi 9 of the Aect prohibits any taking (hzrass, harm, pursue, hunt,
x‘hhiﬂfgpﬁo , wound, kill, trap, capture, or collect, or attempt to engage in any
- Ehéonduct) of listed species without a special exemption. Harm 1is
L~ £ erjdefined to include significant habitat modification or degradation
ot esults in death or dinjury to listed species by significantly
i‘::[mpg.fa ehavioral patterns such as breeding, feeding, or sheltering

Uridet terms! of Sections 7(b)(4) and 7(o)(2) of the Act, taking that is
inﬁiagggzg? o not intended as part of the ageney action is not
d

coq;iii;if a’??%hib ted taking; provided that such taking is in compliance
&

wit g;ﬁl take statement. In that regard, the reasonable and
déb ribed below are nondiscretionary, and must be

ty. or made a binding condition of any grant or permit
issued to tle & £, as appropriate.

The Serviczfﬁwﬁéfiﬁ!

project dev

no direct loss of warblers or warbler habitat with

t. Hbwever, habitat may be indirectly affected and an
unquantifiable nc%ﬁ tal take occur as a result of residential
development as

av, £

oc {:sg $Eh 1s wastewater pipeline. Therefore, any
quantifiable take wi Hbe regarded as exceeding the anticipated incidental
take level. The lqu& qﬁf leﬁgs unquantifiable for the following reasons:

1. The minimum f;;:ﬁugi om a
may nest is fio k own s -7

2. The distance hf;sgpﬁapvélgpéd areas that typical urban animals

{such as blue W}ii range and adversely impact nesting of
the warbler is ndét krdwn; AN

3. The minimum pat&ﬁ size tHat warblers will occupy 1is
accurately known. s’

esidential development that warblers

not

The indirect impact of construc HQE_ii;zgjgglnt habitat through increased

human activity, and disturbance ion by pets and other animals
assoclated with residential areas cou u in nest abandonment and,
thus, "take". Therefore, the Service elieve e following reasonable and
prudent measures are necessary and appt;prtate o winimize "take",
e
1. Conduct golden-cheeked warbler sugple
shall be provided to the Servide Ko ewiew 45 days prior to

initiation of the survey) during ‘the #p{hg;season for 3 years

on and adjacent to Jester Point 2 Sectibn ;ﬁB tq monitor warbler
activity; and

2. New construction not be initiated beﬁwggn Apfgkﬁl and August 1
within 500 feet of an active golden- cheéke&”&aible

he| survey pracedure

est.,
3
In order to be exempt from the prohibitions of Sectien .9 o th Act, the
Corps is responsible for compliance with the 11 i erms and
conditions, which implement the reasonable and prudentm .f;eﬁ cribed
above.

1. 1If during the term of this sction any quav*ifiébléﬁ ;&L al
take occurs, the Corps must reinitiate consults

Service immediately to avoid violation of Section 9.

must be stopped in the interim period between the 1ni£§;z{:§fo
completion of the new consultation if it is determined t@at gyd'ﬁ
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- EXHIBIT "B" cont.

impact of the additional taking will cause an irreversible and
fff;sz -7

adverse impact on the species, as per Sectilon 402.14(1) of the
#Hif;f} Act. The Corps should provide an explanation of the causes of

% R_H;:/:; f}_\ the taking.

.
Jﬁf = 2.% The incidental take statement provided in this opinion satisfies
:ﬁ ;) the ‘requirements of the Act. This statement does not constitute

n authorization for take of migratory birds under the Migratory

<:ff Bird Treaty Act, the Bald and Golden Eagle Protection Act or any
ffﬁi::yot er Federal statute,

xgﬂ_;;fvﬁbn ting a dead, d4injured, or sick dindividual of an
endangewsd b r threatened speciles, initial notification must be
&Lf;ﬁgde}to ish and Wildlife Service Law Enforcement 0ffice at

gh Iexas (telephone 512-229.54]12). Care should be
{?aksn 17 ing sick or injured individuals to insure effective

tfe enwfand care and in handling dead specimens to preserve
bi lo a erials in the best possible state for snalysis of
cau a onjunction with the care of sick or injured
indiv du 1s

aticn of bioclogical materisls from a dead
animaly, the finder,has the responsibility to emsure that evidence

intrinsic ¢ tB§-1BeH%men 1s not unnecessarily disturbed.
"'l._.d' .-"'—'“'«.III""—‘.

Conservation Recomendgtyong >f;/k>

Section 7(a)(l) of the E ecies Act directs Federal agencles to
use their authorities to rqper the purpdees of the Act by carrying out
conservation programs for the benefit of enddngered and threatened species.
The term "conservation recommendatigﬁé" ;ﬁ s b en defined as suggestions of
the Service regarding discret mea the Corps should take to
winimize or avoild adverse effec $ o osed acticn on listed species

and/or eritical habitat, ot regar&i&g_&hg velopment of information.

We provide the following "conservation ec

nd tions" to minimize adverse
impacts and promote the conservation o

en cheeked warbler:

1. Revegetate the wastewater line ri t~ ay that services the 43
lots in Section 5-B with native oak nd uniper.

2. The Corps condition the dissued. permit as’, follows: 1) the
applicant, prior to any alteration of the de$ignated undeveloped
areas, will complete bioclogical stu ieqf_gn’ uge by federally-
listed speciles and request the Corps Tei consultation
with the Service; or 2) the designated &hdgvg}dbed*areas will not
be developed until completion of thé a_ ones | Canyonlands
Regional Habitat Conservsiion Plan. y

This concludes formal consultation on this action. Re {f
consultation 1s required if: 1) the amount or extent of
exceeded (i.e. any quantifiable take occurs); 2) new info reveals
effects of the action that may impact listed species or criticgafhabi a

& manner or to an extent not considered in this opinion; 3) fﬁk
subsequently modified in a manner that causes an effect to t

species or critical habitat that was not considered in this opin q,*gp{

A _S-Jd}h.:?
V- _,_r"'-t - 5
REAL PRCPERTY REGORDS r’ e
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R " EXHIBIT "B" comnt.
TN
_~7"a new species is listed or critical habitat designated that may be affected

by i/;.’l}e action. To reiterate, any determination of take attributable to
th activity represents new information requiring the need for

*Jei sultation. Therefore the reinitistion level is one (1) for either the
_Folddn-cheeked warbler or the Bee Creek Cave harvestman.

-~

o7
xxkf}{:e:jﬁ reciate the opportunity to provide iInput to you to promote

n of endangered species. Please provide us the decumentation on
sonable and prudent wmeasures will be implemented. If the

cqus endations are adopted and must be modified due to
unforésee roblems, please coordinate changes with this office. If we
may %’N istance, please contact Joe Johnston or myself of this
office /ﬁ- _}f 85-;}30.

o ™,

D
PN

Hfff;j:—x Sincerely,
VA i . e
I[ ’1_2\) N e roR *éit‘d‘?/z—'
.__.-""‘.L‘."\,-r"' Robert M. Short
P Field Supervisor

T T
cc: Regional Directgry” FWS, 'WAlblguerque,Nf (FWE/HC)
Executive Director, &WWA}ti_ TX

Congressman J.J. ckle’, Austid,
Senator Lloyd Bentsefi, Adspin,

David Braun, Texas N& ngfé#ervancy, .San Antonio, TX
Kent Butler, Kent Butlar ASsociates r”ﬁ-u‘tfin, TX

Clif Ladd, Espey, Huston and Asyrfiat g,"Inc., Austin, TX
Chuck Sexton, City of Austin,-fus ¥, [IX

T
Maury Hood, Jester Land Maniée nt Cerpogation, Austin, TX
Director, FWS, Washington, DJ.lEIll.lQ(-A H_a d BFA)

U/ﬂm
( i

——
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.J___/" Literature Cited
%
JQXZB .V. 1985. Land Use Change Rates in Selected Ares of Texas. Report

J.-f" f:j /)Texas Parks and Wildlife Department. Contract No. 374-772 TAC (84-

<ﬁ;ﬂ9 48 pp.
(A J

EIWM .'[\ R. Reddell. 1989. The Status and Range of Five

ge}eé Ar pods from Caves in the Austin, Texas, Region. Report

-~ -, >

1
to /T;xa‘éf/-l”ar and Wildlife Department and the Texas Nature
Conserv“at_pef

Pease, C. M. \g_g\)q_iﬂng@;ch 1989. The habitat requirements of the

black-capped v:i_.,x-eo Jg.riﬂr {gal“den—cheeked warbler populations near Austin,
g

Texas. Dept. ogl” B{ol M\:}v. Texas, Austin, TX. 55 pp.
o ,af”
g

Pulich, W.M. 1976. The Golde pdﬁeeked Wap—b’ier, a Bioecological Study. Texas

Parks and Wildlife Departmeng,,e Aust{} ﬁxas 172 pp.

Status Review. Report prepared fc(r l&he/-. . Fish and Wildlife Service

January, 1990,
,C\ wfﬂ

Wahl, R., D. D. Diamond, and D. Shaw ):9/6 The Golden-cheeked Warhler: A
U

REAL PROPERTY RECORDS el
TRAVIS COUHTY, TEXAS l

11307 1135



EXHIBIT "B" cont.

Figure 2.

a

Jester Point 2 subdgw

boundaries in tkz Bull Creek dr

Aren af Seclion 7 Connulinlion
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Figure 3.
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LA

&
THLARDY BIGGAR 15, VINTUK)E

HSOK] MOIPAC wain? . W
i ASTIN, T, 775 o . WEwE
RIVEHET - ",

Location of Sections 5-B, 8, 9, 10, 12,
considered under this consultation.
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Figure 4.
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Tl i a AUSTIN, (X, 78754 '

. ,4:»§$>
] \ il
J . o "
b 9394/600 . - :

Ry . o3 A C.
'

Lots (shaded area) in Section 5-B proposed to be le%
by the applicant.
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EXHIBIT "B" cont.

ENCLOSURE 1
( /f

A TIONWIDE PERMIT CONDITIONS FOR CERTAIN ACTIVITIES REQUIRING

HMJA DEPARTMENT OF THE ARMY AUTHORIZATION

‘ihh_rjzggafiiiowlng specisl conditions must be feollowed in order for the
- tlonw;je permit(s) to be valid:

xjfgxx Thet any discharge of dredged or fill material) will not occur in the

ox&m a public water supply intake.
(2) at harge of dredged or fill material will not occur in
arehs rat d shellfish production unless the discharge is
dire tly f&ted shellflsh harvesting activity.
(3) Th a8 t1v1t 111 not jeopardize a threatened or endangered
spec:es 1dﬁﬂt1f1 ger the Endangered Species Act (ESA), or destroy
or adverse mod{t ritical habitat of such species. In the case of

Federal aghngies,~it_.i's the agencies® responsibility to comply with the

requlrement c;;;;SAi Jf the activity may adversely affect any listed
species or cr{ﬁj habitat, the District Engineer must initiate Section 7
consultation nce wi the ESA. In such cases, the District
Engineer may: {([i){initi

€ §;;;ion 7 consultation and then, upon
corpletion, authpri the;i%¢ ity under the nationwide permit by adding,
if appropriate, a ¢ific conditions, or (ii) prior to or
cencurrent with Sectjidn }f:pﬂ&q}tatxon he may recommend discretionary

authority or use mo&{fxipigﬁg* uspension, or revocation procedures.

{(4) That the act1v1ty sHa nificantly disrupt the movement of
those species of aguati ;;ff

;pdlge us to the waterbody (unless the
primary purpose of the f Effd pound water).

{5) That any discharge of éfged cr ‘qf
Buitable material free from toxic ta ts

Water Act) in toxic amounts.

terial shall consist of
{see Section 307 of the Clean

(6) That any structure or fillqgutﬂg;}fgd_
o

all be properly maintained.

"
(7) That the mctivity will not oceur-imn

and Scenic River System, nor in a rive o}?f?za ly designated by Congress

as a "study river" for possible inclu 1op ip the system, while the river
is in an official study status.

cofiponent of the National Wild

e T

(B) That the activity shall not cause an ac quaqle interference with
navigation.

(9) That, if the mactivity may adversely affect? c properties which
the National Park Service has listed on, or de rm e51151b1e for
listing on, the National Register of Historic Ela ermittee will
notify the District Engineer. If the District 1neg¥ ermines that

such historic properties may be adversely affectéﬁhfﬁﬁfwll
Advisory Council on Historic Preservation an OPPDrt
effects on such historic properties or he will consj qﬂﬂbdi
suspension, or revecation. Furthermore, that, if the ’pdt ee before or
during prosecution of the work authorized, encounters q;hl oric property
that has not been listed or determined eligible for lis

eifyt onal

National Register, but which may be eligible for listin ?f

rovide the
ity fo cpmment on the

Register, he shall immediately notify the District Enginee

(10) That the construction or operation of the activity w;l4ﬂ£}% dmp
reserved tribal rights, including, but not limited to, reserve
rights and treaty fishing and hunting rights. jfggf f}fpﬁﬂaﬁ
- - _r“'
{11) That in certain states, an individual state water gquality ﬁiﬁf”{:;ﬁ jg
certification must be obtained or waived.  REAL PRUPLKTY REGORDS -~ i
TRAYIS GOUNTY, TEXAS ; (
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A . 'EXHIBIT "B" lcént.

( (,m:‘,ff . °

hat in certain states, an individual state coastal zone managemeat .~
;ﬁéjfy concurrence nust be obtained or waived.

hat the activity will comply with regional conditions which may
g 2gy ensadded by the Division Engineer.

management practices listed below shall be followed to the

ntt practicable.
R

MANAGEMENT PRACTICES

In additign to-the&.€ondjtions specified in the nationwide permit, the

f011°winﬁrgpﬂhg§hen tices shall be followed, to the maximum extent
practicab e.{j—ﬁ oxd

-] pxnlmzze the adverse effects of these discharges
on the agu cﬁgﬁi}fb wht. Failure to comply with these practices may be
cause for :ﬁpr i Engineer to recommend, or the Division Engineer to
take, discret;ﬂna rzty to regulate the activity on an individual
basis or regl&g;’ asi
{1) Discharged { ffiég) f1 1 material into waters of the United
States shall be awoidegd qrfman mized through the use of other practical
alternatives,

ri

f’r -~ f"_‘x
{2) Discharges b@ﬂﬂ}ﬁgmareaijduring spawning seasons shall be
avoided. < Q

{3} Discharges shall no re;{r;ﬁi qr”lmpede the movement of aguatic
species indigenous to the™wa the passage of normal or expected high

flows or cause the relocati ndpf the watg;’{unless the primary purpose of
the fill is to impound waterws).

(4) If the discharge creates a f water, adverse impacts on

the aguatic system caused by th er aBS&S& cf water and/or the
restriction cf its flow shall be ﬁlh B zed

{5) Discharge in wetlands areas agkrf?;f:;01

{6) Heavy equipment working in wetlanés Lpni e placed on mats.

{7) Discharges intc breeding areas fcrHETg?_ -r gterfowl shall be
avoided. )’2

s
{8) All temporary fills shall be removed i t

o
ﬁpﬁt{;ety.

ou me

.,.p

FURTHER INFORMATION <%ﬂ. ff
ﬂ e
(1) District Engineers are authorized to determine t vity

conplies with the terms and conditions of a nationw prggfmxt less that
decision must be made by the Divisien Engineer.

(2) Nationwide permits do not obviate the need to obt

,-"
fpéf eral,
state or local authorizations required by law.

{3) Nationwide permits do not grant any property r;ghta od cé?i%?%{;;
privileges.

(4) ermits ¢

Nationwide permits do not authorize any injury to the progf?tyff? ‘)
rights of others, < i

P
(s)

Nationwide permlts do not authorize interference with any eiisilpgfog j;

proposed Federal project. REAL PRCPERTY RECORDS |"f ™
TRAYIS COUNMTY, TEXAS 1
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