Transgender Rights in
New Jersey Detention
Murkier than the Passaic River
By Adalgiza Núñez

Johan Hernandez1 was arrested in 2011. Although assigned female at
birth by the time of his arrest, Johan was publicly identifying as male.
He describes his 2011 look as that of a teenage boy. After a routine traffic stop, Johan was arrested by local police in Long Island, New York.2
He was then transferred to immigration authorities in New York who
took him to the immigration detention facility in Elizabeth.
From the moment of his arrest, Johan describes being “humiliated and mistreated.” At the local station he was asked to
remove his pants and bend over in front of both a male and a female agent because according to Johan, “they claimed not to
know what [he] was.” Once in immigration custody, Johan was kept in the women’s side of the detention center but prohibited
from talking to the female detainees. He was told it was for the safety of the detainees. But inconsistently, he was made to shower with the women. Johan still remembers the feeling of shame because his “mind tells [him that he is] a man and getting
undressed in front of women embarrasses [him].” Johan’s only consolation came from the support of female detainees who
turned their backs to him so he could shower with some privacy.
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he officers, on the other hand, were

T

gender neutral terms” but Doe certified that she was called

a completely different story. Per

“he” even after she protested to the use of that pronoun.

Johan eventually wrote a letter to the FBI because he knew

A few months after the filing of Doe’s complaint, the

of no one else to whom he could voice his complaints. In

Office of the Attorney General of New Jersey issued Direc-

retaliation, he was held without water for a day even as he

tive 2019-3 which attempts to address police interactions

begged for a drink and other detainees pleaded on his

with transgender individuals.11 The directive includes gener-

behalf. Eventually, Johan was transferred to a facility in

al anti-harassment requirements as well as instructions for

Louisiana where the same treatment continued.

respectful communication, conducting searches, transporta-

Johan’s account, the officers at the

After Doe’s attorneys filed the complaint, the NJDOC

Elizabeth Detention Center taunt-

agreed to transfer Doe to a facility for women.8 That place-

ed him, mocked him, and laughed

ment was quickly challenged by the Policemen’s Benevolent

at him. He was kept isolated, lead-

Association Local 105, New Jersey’s corrections officers

ing to depression and weight loss.

union, and New Jersey Law Enforcement Supervisors Associ-

He was forced to undergo a genital

ation. They argued that the NJDOC did not have a clear pol-

exam which he believes was to

icy regarding transgender inmates.9 The unions also claimed

determine his biological sex. When

workplace rights concerns regarding female officers strip-

he complained, he was physically and verbally abused.

searching transgender inmates.10

Johan’s experiences occurred in Long Island and at immi-

tion, detention in police stations, and training.12 Law

gration centers, but his experience is not unique and, appar-

enforcement officers are to address individuals by their cho-

ently, prevalent in New Jersey jails and prisons. In March

sen names and pronouns.13 Non-exigent custodial strip

2018, Sonia Doe entered the custody of the New Jersey

searches are to be conducted by an officer of the same gen-

Department of Corrections. Her New Jersey driver’s license

der.14 An individual detained in a police station, is to be

listed her typically female name and her sex as female. Doe

housed “in line with their gender identity or expression,

had been undergoing hormone therapy for several years.

regardless of the gender that individual was assigned at

But the NJDOC decided to house her with male inmates,

birth…unless they request otherwise” as outlined in a sepa-

matching the sex assigned to her at birth. For approximately

rate section.15 All state, county, and local law enforcement

the next 17 months, Doe says male prisoners and correc-

agencies are expected to revise their policies and practices to

tions officers subjected her to daily verbal and sexual harass-

be consistent with this directive.16

3

ment as well as physical abuse.

The directive, while a step forward, still leaves a gaping

Doe, represented by the American Civil Liberties Union

hole in policies concerning the treatment of transgender

of New Jersey and Robyn Beth Gigl, a private attorney, filed

people who find themselves trapped within the criminal

a complaint in the Superior Court of New Jersey. The com-

justice system. While it covers initial interactions with

plaint alleged violations of the Law Against Discrimination

police, it does nothing to protect individuals once they are

4

and the New Jersey Constitution, due to discrimination “on
the basis of [Doe’s] gender identity or expression and on the
basis of her sex.” The matter is still pending in Mercer County and the state has been granted multiple extensions to file
an answer or motion.
According to Doe’s complaint, policies were in place controlling the treatment of transgender individuals at NJDOC
facilities but were ignored when she was housed at several
facilities for men.5 New Jersey Department of Corrections
Internal Management Procedure Number PCS.001.006, the
policy in place in 2018 and early 2019, had a process by
which transgender inmates were to be placed in housing
assignment which included the inmate’s gender expression.

6

But the complaint insists that despite its formal policy, the
NJDOC’s practice was to “house prisoners according to their
genitalia only.”7 In addition, the policy called for inmates to

ADALGIZA A. NÚÑEZ is a criminal
defense attorney with offices in Newark.
Núñez’s practice focuses on the criminal
defense in local, state, and federal courts
of members of traditionally marginalized
groups.

“be respected by addressing transgender intersex inmates in
NJSBA.COM

Content is copyright protected and provided for personal use only - not for reproduction
retransmission.
NEW or
JERSEY
LAWYER | AUGUST 2020
For reprints please contact the Publisher.

43

New Jersey Attorney General Directive 2019-3, while a step forward,
still leaves a gaping hole in policies concerning the treatment of
transgender people who find themselves trapped within the criminal
justice system. While it covers initial interactions with police, it does
nothing to protect individuals once they are in the custody of county
jails and state prisons. That is because the standards for not only state
correctional facilities but also for adult county correctional facilities are
established by the Commissioner of the Department of Corrections.

in the custody of county jails and state

housed in line with their gender identi-

United States Department of Justice

prisons. That is because the standards

ty” but allows the PREA Accommoda-

issued guidelines prohibiting housing

for not only state correctional facilities

tion Committee to “deviate from the

assignment based solely on birth anato-

but also for adult county correctional

presumptive placement after an individ-

my.24 In 2018, the Federal Bureau of Pris-

facilities are established by the Commis-

ualized determination ... that the place-

ons changed its policy from “housing by

sioner of the Department of Correc-

ment would jeopardize the inmate’s

gender identity when appropriate” to “a

tions. Further, as the directive clarifies,

health and safety or would jeopardize

case by case basis.”25 The bureau’s guide-

federal law establishes rules for the

secure operation of the facility.” In

lines revert to using biological sex as an

housing of transgender individuals in

accordance with the policy, inmates are

initial determinant for housing assign-

adult correctional facilities, juvenile

to be searched by staff of the same gen-

ment and use identified gender identity

facilities (under the Juvenile Justice

der except under emergent conditions.

only “in rare cases.”26 Self-identified gen-

Commission), and lockups (facilities

Unfortunately, Doe’s complaint points

der assignment will determine assign-

used for the temporary confinement of

to a lack of compliance by corrections

ment of facility only when “there has

those who have been recently arrested

officers of the NJDOC’s own internal

been significant progress towards transi-

and/or are awaiting final disposition).

policies and procedures.

tion as demonstrated by medical and

17

18

20

These facilities are looking to the federal

The use of the federal government as

mental health history.”27

government for guidance, not the New

a guide post is causing more concern

This creates a significant problem for

Jersey Attorney General. That leaves

since it has withdrawn some of the pro-

inmates in New Jersey. A survey of coun-

people like Johan Hernandez and Sonia

tections previously afforded to transgen-

ty jails demonstrates that polices are

Doe unprotected by the New Jersey

der prisoners under federal law. In 2003,

guided by the PREA and in turn, the fed-

Attorney General and subject to the reg-

the PREA created the National Prison

eral government. Likewise, the NJDOC

ulations of the federal government

Rape Elimination Commission (NPREC)

bases its policy on the PREA and the

and/or the polices of the NJDOC, which

to study the incidences of prison rape

NJLAD. Neither the county jail websites

govern New Jersey state prisons.

and make recommendations to the

nor the NJDOC policy mention the

The NJDOC’s current policy, updated

Department of Justice regarding nation-

directive, leading one to believe that

on Dec. 15, 2019, states that it addresses

al standards.21 2012 regulations imple-

they are not looking to the New Jersey

“the needs of transgender, intersex, and

menting the PREA required that gender

Attorney General for policy and proce-

gender non-conforming inmates in a

identity be considered when housing

dure guidance. This is problematic con-

manner consistent with federal Prison

inmates.

But even with those regula-

sidering that the PREA has been in place

Rape Elimination Act (PREA) standards

tions in place, agencies continued to

since 2012 and the NJLAD since much

and the New Jersey Law Against Dis-

23

house inmates based on their genitalia.

earlier, yet the New Jersey Task Force on

crimination (NJLAD).”19 The document

Seeking to remedy the harm caused by

Transgender Equality recently reported

presumes “that the inmate will be

those blanket policies, in 2016, the

that “[i]n New Jersey, two-thirds (66%)
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NJDOC’s policies are vague, leaving

information, criminal history, insti-

default/files/assets/012714-prea-
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ical and dental needs…and likeli-
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