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UNITS>lcTATESENVll'lONMINTAL PR011i0'1"10NAGENCY 

RPbert Brace. 
Robert. Brace &Sons, Inc. 
1131 Route 97 
P~O. Box: 331! 
Wa~or,i. PA 16441 

... .. . REGIQN HJ . . .... . . 

1660 Arch Street 
Philadelphia~ Pennsytvanla 19103-2029 

RE A .. 1· L'l!ft, .• ·•.fCl .nt+,;;;;,..A;;_+ .. C;,,,;;+.: ..• · ... . AI\AfcAE :i! .········· .... ··s· ..•.. p· · ........ . •··•·· i; pp lC&ulu,..J O ean vvlilu.,i rt1ic1., c,,..\ii.uOn"tV"t\;LJ xempw.Ol'.lS""' •• race arms 

This letter is a joint response from the US Environmental Protection Agency, Region 3 (EPA), 
and the US Army Corps of Engineers. Pittsburgh District (Corps)~ to your January 17, 2013 
s:ubmit~Land tl1e subsequent June 27,2013 site visit to your property in Watf:rford and McKean 
Tp~ips,. Ede County, Pennsyl;tQllia, The j<tintEPA-Corps site vi$ilw~ cQt'.l.Q~(ffl.in 
response to your request for review of the applicability of the Secuon404(f) "ttgricul'tlill'al 
~emptiotf'tothe Clean Water A~ 33 U.8.C'. §§ 1251, 1344(f), to aetiviti~ you performed in 
aqu.atle resources located o:q yourpropertles<iepfoted on Enclosure l. 

The EPAnas determined, and the Corps concurs. that the majority ofwotk you.or Robert Brace 
& Sons, Inc. (RB&S) performed in waters of the United States was performed V\-ithout the 
required Department of the Anny permits, and that those activities are not exempt from 
regulati,911 llllder Section 404( t) gf ~. Clean Watt!rAct. A site-specific analysis of the work 
perf0:tn1,ed and the waters affectedis d~ribed mo:re specifically herein. In s~. your 
unauthorized activities as of June 27 2013 are: ................... · ........ · .. ,.......... ... ... ...... .. .· ............................... , ....... . 

• discharge of dredged and/or fill~ by dredging of E1k Creek and its Jn"butaries; 
• conversion of wetlands on the fonner .. Marsh property through qraining, ditching. and 

side-casting; installation of tile drains; and 
• channel alterations and wetland conversion within the 30-acre wetland site subject to the 

1996 Consent Decree. 

Subject Properties 

The properties. subject to this letter which were impacted by you and/or RB&S are located in 
Wat(lr,rorq at'.l<i M~Kean To~bi~ Ene C<>~~ P~nnsylvruiia a;n4 1.11Clt1de - ~LIDs 31 ~ 
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016.;063.0-001.001, 31-016-063.0 .. 002.oo~ 47--011,-004.0-002.oo, 47-012-02s.o-001.oo, and 47 .. 
01 l -004,0-003J)Ofr and are located within the Elk: Creek Watershed. · · · 

Enciosure l identifies the approximate location of property buun<latics, Elk Creek and .its 
tributaries. and the approximate location of the boundaries of the 1996 Consent Decree's 30-acre 
wetland site described below. Enclosure l was compiled using multiple 'v\'etland and mapping 
resources., is intended for illustrative purposes only~ and does not represent survey-level 
.~• 

The EPA and the Corps have concuttelltjutisdictfon J.inder the Clean '\VQtef Act to r¢~ttte 
waters of the United States. 1be term "'waters of the Unites States" is based on the definitions 
and limits ofju:riscJic-tion contait1ed in 33 CFR 328 and pertinent case law. Navigable waters, 
theirtrib~~l and surrounding wetlands am waters ofthe United States. 

The.EPA •has• the ultimate authon11.rw. ~~eral Jurisdiction mJ,d mterpretiqthe 
sco~ of exemptions under Section. 404(f) e1fthe Olean Water Act, 33 U .. SJC .. § J.34l(f). Section 
404(f)(l)(C}provides in pertinentp~ that H~ •. the discharge of dredgedqrfill materiaJ. . .for the 
purposeof.~,thetnainienanr:eofdraiiiageditckei, .•. ~nctprohibited~IJJ"<Jt~tseiub/tctlo 
regulation under this section ... " However, in order for an activity qualifying for the exenrption 
to retain the exemption, it must avoid recapture under Section 404(f)(2). If an otherwise exe1npt 
activity "bring[sJ an area of the navigabltt. waters into a use to which it wOSc notpreviausly 
$tll,Ject~ w1tere thejlow or circulation <Jfn.Q,V:igable waters may be impaired or ihe reach ofsuch 
wqfersbe r:etiµcet!, " it is recap~ subjecuo ~aoon.under theQl~ W•A~t ~ fl 
De~~~t ~fthe ~Y Permiti~ reqmr~. IHs important to pomtout~ both historically 
and presently~. th~ conversfoa,pfjttrlsmetional waters to agriculture is not exempt from the Act. 

In 1996, a Consent Decree was entered in the matter of US v. Robert Brace and Robert Brace 
F~(c,1ivilActi9nNo. 90-229) (ConsentDecree)~ concluding us v. Braee.14ilF.,3d 117 (3.d. 
Cir.1994) ~- denied. 515 US 11S8{199$}foHowing re:mmd. The ComentDeeree 
memofffllized the com1 of App~sf ot" ·the 'l'hit'~ circllit's. holding that your activities af Parcel 
No. 47-012 .. 028.0-001.11, including the dtffigi~g, nlti:ng~ leveling;and draining of~ of the 
Umted .States, in approximatelyJO .. a~res ofwetlan~ adjacent to Ell,;Cree~wem violations of 
th~ Cl~ Water Act, and required a Department of Anny pennit. ~ Col1~t0ecree 
J)err.nanently e11joins you from dischargmgpoilutants •!,y• dredg1ng,• fillm&Jev~lmg ati4draining 
of waters, withiil ftte approximately 30-acre wetland site, which includes portions of Elk Creek, 
U1lless:,S1Wb. discl:w"geJs in c01t1pli~e wi'tllthe Cl~an Water Act, The C~n~ ~~•ls 
pr<Yvided asBn¢fosure 2. 

The Third Circuit noted that your activities did not constitute s•:normal fanning activit-/' exempt 
from the Clean Water Act under Section 404(f){l)(A). The court~s determination that portions of 
Parcel No, 47-012-028.Q .. OOLOO were not p~ 9i'aI1 on-going farming operation for purposes of 

EPA0000546 

Case 1:17-cv-00006-BR   Document 48-8   Filed 03/28/18   Page 3 of 6



s: ... •.·ecuon4Mff\ll\(A) is ill - 6 e to t,.,..;:i.. · .. · ..... · •. ~· 'ty ' th ... · .. ·. ·.· ... ,..ii • •: ". ,.;l;.;-t·to tur ..................... · . ,,,r~•v-Ai , :US,w,-v.. . ....... WuvWeran ~~• Vl on .e same s1"e IS s~" .. · · recap . e 
umier Sectim 404(f)(2) for put'pO~ of applying the. Section 404(t)(l)(C) e:iteni~i 

In 2006, you filed a lawsuit against the United States alleging that application of the Consent 
Decree was a taking of your property without just compensation under the Fifth Amendment of 
the Constitution of the United States.. The (;;o-urt of Federal Claims held that application of 
wetlau.ds regulations through the C~mD~e did not constitute a regulatory or .a physical 
taking:, and that.flooding following wetlan.& restoratiOn required by the ConsentDecree did not 
oa~tute a physical taking (Brace v. US.72 Fed. CL337 (2006}. the Co~ ~~.remain$ 
in.effect. fur ParcelN o. 4 7-012-02$.(1-001 JXL 

InSeptember 2011, you contacted the Corps and the EPA regarding your proposal to remove 
beav-erdamsiwhich you believed were impacting agricultural drainagesystems,in.•~ adjacent 
to your ~tive<agricultural lands. Yoµ were informed that the C~ • the EPA d() not regul.ate 
b<,ay~ dam ~oval provid«l ~ lS no di8¢hwg~ of fill material. ·•an.d were directed to contact 
th(! ~yJ.yaniacGrunc ... Cemmisskmformoreinformation. 

Also in September 2011, the EFA c011ducteda site visit and infopned yo:µ th~ the reach of 
Agricultural Ditch A (identified on Enclosure 1), previously excavated within uplands, north of 
Lane Road on Parcel No. 47-011-004.0-002, could be maintained under the Section 404( f)(l )( c) 
exemption from the Clean Water Act. H<lwever• the BP A emphasized that all activities in waters 
of th¢ United States south of Lane Road would require a Clean Water J\.ct pC!m::utprior to the 
:initiating f¢tiyities. 

On May 30:, .. 2012 you notified us by e .. 11.'18ll th.at 'the beaver dams were m.inoved and requested a 
site visit to review site conditicms. On Ju.t-y 24, 2012 a joint site visit •was 9on'4uc\ed. by EPA and 
the.Corps. Dtmng the site visit. staff represented thatthe removal ofsedfin'ent fmmElk Creek 
and its tributaries south of Lane Road was exempt from regulation under the Clean Water Act. 
At this site visit, the channels were laden with sediment, from adjacent agricultural activities, and 
the boundaries of the Consent Decree were·• :ootclearlyidentified. SubsequenHo the site visit, 
Ms. Rho:ndaM¢Atee requested by email d.atedJiil.y 31, 2012 th.atappivxi~JyQJ)miles of 
c~l frQID. Sparp Road, Ull®i: ~~ R~ at1d ~ding to O~~e ~be hbeled as 
Q~g undef the farming. e~emptiomk No niap~ dra,wing, delineation or permit application 
was• ever submitted. 

I)'pon further consideration md review, the Government's fielddetennmati.onwasmade in error; 
the reaches of Elk Creek and its tributaries o:nyour property are not agricultural ditches. 
f\i@itionallyj portions of these r:ha.nnelsare wit.bin the 30-acre ·w~ site covered ·t,:y the 1996 
Coosellt Deere~. Because your performance ofthe·sedirnent removal relied on information 
erroneously provided by the Government, we will exercise our enforeeinent discretion and 
forego any further action regarding the sediment removal activities already completed in Elk 
Cr~k..attbis location. Please note.that any futurework involving.a.dischargeofdtedgeor fill 
material within this area requires a Depa:rtmento:fthe Army Permit While we recognize that 
~~y m<>difications hav~ hf:en.~ to Elk Creek and its tri~f's, tllQSC ~fiC'~tions 
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do not cowert thfll watercourse into im.agdclllmnd ditch and thus. maint~ activities: 
~rftmn~ mthe iyaches of Elk Cred£ andits tnbutclrletl within the sub,jectptopmlesare.not 
exempt ftom regulation under Section 404(f) of the Clean Water Act. · ·· 

It also appears that portions of the area subject to the Consent Decree may have been converted 
to agricultural use. and a tributary to Elk Creek may have been filled and rerouted. A 
D~ent of the Ann,y permit ~-not 1SS1J.ed for tht;:$e activities, and they are :liofexempt from 
regulation underSe~~on 404(t). ·~ activiti~.!"~•11ot dlscussed.n9ratitbo~d ~~ tlle 
July24~ 2012 site· visit. Beca~ ·•~·~• Qf these acti'.Vities wa:$ nQt in,.JS'lip,~ d~g tlte 
1iine 21, 2013 site ¥isit, they vrill req~-tre. further review and investigatioo to•~-if a 
violation of the Clean Water Act or the C•~etttDecree h~ occurred, 

The dredging of Elk Creek and its tributaries and the side-casting of material on Parcels Nos. 4 7-
011-004,0-003,00~ :} 1-Q 16-063 .0-002.00, a11d Jl-~16~063.0-001.00, north of Lane Road t~ ~harp 
Roa<t w~rep~rfu1.llled without the req~Il~nt of the Army permit, and arenofexempt 
from ~pfflipn under Section 4<>4(~ •. The~ ~~~tie~ vv~re not discu8$ed or authorizeti during 
theJuly24~ 2012site visit howevertheywereinclu(ledin the 0.9 mjl~Qfc~elreferenced in 
-~ July jll :zot:z email. While tmsrea.Qh_IllaY have ~n previously unpl:lete,tby SOllle 

asricllltutttl activities, it remains a jurisdictional wttte:r and not an agncultural ditch eligible for 
the S~tion 4Q4{f}exemption. Therefore, the work performed constitut~ a ,iolati<:>n Qfthe Clean 
WmerAct. 

Activities including clearing, grubbingrsid(;'~ing$ and installing drain tiles within wetlands 
tldja.centto EllcCreek, on Parcel Nos. ;;1 .. 01&-063.0,,QQl 1001 31-0 l 6-06J.0-002.00~ and 47 .. 011" 
Q04.~003.0Q, QCcu:r:red in an area .constituting approximately 14-acres of ~tlan(l$. ll~ 
a4Dtivities ~ere ~!~ormed withoµtthe requitm~partment of the Army permit, _m-e .. notexempt 
from regulation under Section 404{~~ ~• CQl)Stitµt~ 11 violation of tll<;Clean Water Act~ These 
activities were not dis.cussed or .authodzeddurlng. the July 24. 2012 site visitand.thewotk 
perform~ constitutes a violation of the Clean W~.A.ct, 

Summary 

Attru5time,youare iU violation ofthe(:lean.WaterAct No further work in water'$ shotdd be 
co1tdueted witlout'the written approv3Jof•tll~. Co~ and/or the EPA. Werecolltmend that 
you hire a qualified wetlands e?nsultanttti identify tbt, specific bo\lll~tlries of allwat~m }()Cated 
on.y9ur p~perties and submit that infommtioo to the C<>rps and the BPA for approval: 

The EPA.~ tlle1eadon this enforcement actiouandJs reviewing its tntbtcemenloptions to 
address your un~.ithorized activities. We recorp..1Uendthat you contact Mr" Todd Lutte, EPA 
W~,.'f~_Leader, at (2 I5) ~],h209?or 1utte.todd@epa.gov withi:n.45 .tJays of ~.¢¢ipt,of 
thislett~ to di~~ possible options tQ :restore and remediate the Sectio:n.404 Violation$; While 
we are coordinating .our actions with the Pennsylvania Department of EnviromnentatProtection 
and the Pennsylvania Fish and Boat Commission., these agencies may pursue actions pursuant to 
state tegulati9ns and authorities. 
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We trust that tfilsletter clarifies .any ~g issues with regard to activities taken as of 
Jmm '2j:, 2013 on the Brace Farm properties. If you have any additional questi.0:11s,>;please contact 
Mr. •Lutte atthe EPA or Mr. Mi~~l Foo~. Corps .Regulatory Specialist, a.t (412) 395.;7575 or 
Michael.M.Fodse@usace.army.mil. 

Sincerely. 

i, .• ·• :pp 
AssQciate••Direclor 
Office of Environmental Programs 
US EP A1 Region 3 

CF: 
Mr. ·Karl Gross 

.; .. _ 

Scott A.Hans 
Chief, Regulatocy Branch 

District 
US Army Corps of Engineers 

Pennsylvania Department of Enmomnenta1·Protection 
Northwest Regional 
230 Chesmut Street 
M~viil~., PA 1633 5 

Mt. E bertNesfot . Northwest 0 ~0:0 Mana er.·••••··••· .......... Ct ..................... ~... "'-~··· g 
Pennsylvama Fi$h and Boat Commission· 
11$2$ $~teliighway 98 
Meadville, PA 1<i335 
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