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There are new rules for 2019 and I have been told that some VA raters have been given 30 min to do claims, told not to do any new testing or obtain any new medical opinions and to simply deny all claims if the do not contain testing (DBQs) or medical nexus opinions.

Thus, to be successful in 2019 the following are essential.

A. Initial claims: 

Focus the claim and identify all potential secondary conditions upfront, don’t group claims and don’t let VA/VSO or any assistant group claims because the grouped claim is the lowest possible rating.  Work- yes work with your physician yes your physician not PA not NP as the physician has many more years of training and these years are dedicated to the integration of signs/symptoms to arrive at a single focused diagnosis.  Every day I see pts with 10-15 conditions that have been treated in 10 min visits by NPs /PAs who just one issue and ignore any new issue other than current visit’s chief complaint because any new issue analysis would require more time and an expense workup.  The current medical care systems and medical student teaching systems promote  “One patient-One issue-One visit. 

The above pt with a list 15 problems might really have only 1-2 primary problems with 13-14 secondary conditions, all of which might be ratable depending on the doctors analysis. Therefore, if this patient claimed the 15 individual items VA might deny all 15 as they are logically disconnected form each other but of you get the root causes correct each of the 15 items could be service connected as either primary or secondary. Win-win as the patient gets better care and VA understands the pathophysiology for an accurate claim decision.

B. Process: 

Get your claim developed correctly right out to the starting blocks because the new system has less flexibility for the rater to help develop the claim along the way. I know raters who are frustrated by the new riles and are quitting because of the lack of ability to order testing and DBQs to get the correct equitable information in the C-file.   The following is a hierarchy of success from lowest to highest based on initial submission:












           Success Rate 

1.   Bare focused Claim





                                              LOW 

2.   Claim plus medical records 

3.   Claim plus medical records plus lay letter  

4. Claim plus medical records plus lay letter plus DBQ  

5. Claim plus medical records plus lay letter plus DBQ plus testing   

6. Claim plus medical records plus lay letter plus DBQ plus testing plus law quotes   

7. Claim, medical records, lay letter, DBQ, testing, laws, integrated nexus                     HIGH 
** Each of the above facets should corroborate each other such that the medical records are consistent with the continuity of symptoms in the lay letter, which is consistent with the DBQs,  which is consistent with the testing which is consistent with the rules/laws allowed and all of which should be consistent and integrated into the nexus  .  Again work with your doctor so that the DBQs and nexus contain the correct consistent information because often the physician may not know every detail of you life history with each of your 15 problems. 

*** I have been told that the M-21 and claims builder do not correctly mirror the gamut and nuances contemplated CFR, US code, M-21, general counsel opinions, COVA 3 Judge decisions or Federal Circuit decisions.   Therefore, an integration of all these areas of law needs to be analyzed by a law expert, just like the doctor above who should integrate the 15 problems on the patient’s clinic note.   Also note, that many of new raters are not trained/experienced in the substance of these laws and thus depend exclusively on the M-21/claims builder, which has built in corporate (advantage to) VA bias.  So many rates simply follow the M-21, which in many cases is akin to following, in the fog, your Google map directions right over the cliff because it was not updated correctly or had a biased upgrade. Therefore, in 2019, it is good to quote the pertinent laws for each claim category as the VA in its mission to reduce back logs simple does not allow enough time for the rater to do any claim research.  For example, these spinal cord injury this rules apply concerning secondary conditions and if include in the nexus can help a claim be successful:

Spine:

At the time of the decision, VA’s Schedule for Rating Disabilities, The Spine, 38 CFR 4.71a, 68 CFR 51456, Aug. 27, 2003, Note (1), provided:

Note (1): Evaluate any associated objective neurologic abnormalities, including, but not limited to, bowel or bladder impairment, separately, under an appropriate diagnostic code.

Radiculopathies:  

These neurological manifestations are to be evaluated separately from the cervical spine. See M21-1. III.iv.4.A.5.a.:

Evaluate diseases and injuries of the spine based on the criteria listed in the 38 CFR 4.71a, General Rating Formula for Diseases and Injuries of the Spine (General Rating Formula).  Under this criteria, (sic) evaluate conditions based on chronic orthopedic manifestations (for example, painful muscle spasm or LOM) and any associated neurological manifestations (for example, footdrop, muscle atrophy, or sensory loss) by assigning separate evaluations for the orthopedic and neurological manifestations.

C. Lost decisions:

I have been told simply that decisions are lost because raters use the following maxims: 

No nexus = no win decision

No DBQ = no win decision

No testing = no win decision

Nexus on only one issue= no win decision due to complexity of secondary conditions as described above.

No law = no win decision

NP and PA nexus = no win decision

Chiropractor nexus= no win decision 

Appeal Lanes: 

1. Higher level review lane

On second review I have been told that the higher level review lane is likely fruitless as the claims will be likely given to the next rater in line and since no new information is allowed- no win. My insider sources say never do higher-level review as it just results in a quicker denial.

2.  Supplemental claim lane

Good but tricky as the only information allowed must be relevant information.  Relevant means information that can prove the nexus. The supplemental lane allows for relevant information no and this means not redundant information as that has already been considered.

So, in my situation as an expert if I have already done a letter for the initial claim and I am asked to again opine any supplemental letters all must also contain relevant not redundant information. My initial supplemental relevant information letter will be based on new testing, new literature, new lay letters, new lost records, new outside DBQs all of which will be analyzed in my new relevant nexus supplemental opinion. My second supplemental letter would contain even more testing more consultations and integration of this new proof or no proof data. My third supplemental letter might contain and outside expert/s opinion with de novo review of the records and my critique analysis of that opinion. 

3. BVA: 

If unsuccessful in the above lanes then the claim will, if pursued, will be placed at the bottom of the 400,000+ BVA ( Board of Veterans Appeals in Washington D.C.) backlog of a claims for one of about 100 BVA judges to decide in the next 6-7 years.  Good news is if you get in several good supplemental claims your file should contain a wealth of information for the BVA to decide fairly based on the facts.  The BVA medical opinion process is reserved for a future Bash Bulletin as it has its own set of quirks.

Recommendations:

1. Build the claim correctly from the beginning with medical records, lay letters, nexus opinions on all issues, DBQ, testing and law quotes.  Each of these steps should be produced with care and precision.  

2. Don’t take the higher-level review lane.

3. FYI *** VA has a new policy of “ No Form No Benefit” (NFNB) so please do all VA forms as carefully as possible.

4. The use of a scribe (ghost writer) to help produce continuous symptom lay letters and the use of an accredited agent are prudent steps .
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