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Filed

Document
Description

Page

Docket Text

01/09/2017

PETITION FOR REVIEW CASE docketed. [17-1008]

01/09/2017

Petition for

Review

PETITION FOR REVIEW [1655600] filed of a decision by federal agency
filed by City of Newport Beach [Service Date: 01/12/2017 ] Case
transferred from: USCA 9th Circuitas Case No. 16—73458. Disclosure
Statement: Not Applicable to this Party; Certificate of Parties: Not
Applicable to this Filing. [17-1008]

01/09/2017

Motion Filed

447

MOTION [1655603] to intervene (Response to Motion served by mail due
on 01/23/2017) filed by County of Orange (Service Date: 01/12/2017 by
CM/ECF NDA) Length Certification: unknown. [17—1008]

01/12/2017

Letter Sent

671

LETTER [1655625] sent regarding attorney membership to Marianne Van
Riper for County of Orange. Application for Admission due 02/13/2017.
[17-1008]

01/12/2017

Letter Sent

672

LETTER [1655626] sent regarding attorney membership to Andrea K.
Leisy for City of Newport Beach. Application for Admission due
02/13/2017. [17-1008]

01/27/2017

Order Sent

673

CLERK'S ORDER [1657886] filed granting motion for leave to intervene
[1655603-2] [17—1008]

02/09/2017

Statement of
Issues Filed

674

STATEMENT OF ISSUES [1660483] filed by County of Orange [Service
Date: 02/09/2017 ] [17—1008] (Golden, John)

03/03/2017

Order Sent

679

PER CURIAM ORDER [1664175] referring motion for leave to late—file
the petition [1655771=2] to the merits panel to which this petition for
review is assigned; consolidating cases 17—1008, 17-1009, 17-1010,
17-1028, and 17—-1029 with 16—1366; directing parties to submit proposed
briefing formats by 04/03/2017. Before Judges: Kavanaugh, Millett and
Ginsburg. [16—1366, 16—1377, 16—1378, 17-1008, 17-1009, 17-1010,
17-1028, 17-1029]

03/30/2017

Motion Filed
(Unopposed)

683

RELIEF REPLACED—UNOPPOSED MOTION [1668607] to hold case in
abeyance filed by Benedict Hills Estates Association, Benedict Hills
Homeowners Association and FAA and Michael P. Huerta in 16—1366,
Donald A. Vaughn and FAA and Michael P. Huerta in 16—1377, Santa
Monica Canyon Civic Association and FAA and Michael P. Huerta in
16—1378, County of Orange, City of Newport Beach, California and Elaine
L. Chao, FAA, Michael P. Huerta and DOT in 17-1008, County of Orange
and Elaine L. Chao, FAA, Michael P. Huerta and DOT in 17-1009, City of
Culver City and Elaine L. Chao, FAA, Michael P. Huerta and DOT in
17-1010, City of Laguna Beach and Elaine L. Chao, FAA, Michael P.
Huerta and DOT in 17-1028, FAA and Michael P. Huerta in 17—-1029
[Service Date: 03/30/2017 | Length Certification: 256 words. [16—1366,
16—1377, 16—1378, 17-1008, 17-1009, 17-1010, 17-1028,
17-1029]—(Edited 03/31/2017 by KRM] (Beelaert, Jeffrey)

04/17/2017

Order Sent

(Page 1 of Total)

689

CLERK'S ORDER [1671399] filed granting motion to hold case in
abeyance [1668607—3]. Cases
16—-1366,16—1377,16—1378,17-1008,17-1009,17-1010,17-1028,17-1029




held in abeyance pending settlement in this case; considering motion to
extend time [1655790—2] in 17—1010; directing party to file motions to
govern future proceedings by 10/03/2017 [16—1366, 16—1377, 16—1378,
17-1008, 17-1009, 17-1010, 17-1028, 17-1029]

09/13/2017 [Z] Motion Filed
(Unopposed)

690

UNOPPOSED MOTION [1692857] to hold case in abeyance filed by FAA
and Michael P. Huerta in 16—1366, 16—1377, 16—1378, Elaine L. Chao,
FAA, Michael P. Huerta and DOT in 17-1008, 17-1009, 17-1010,
17-1028, 17—-1029 [Service Date: 09/13/2017 ] Length Certification: 174
words. [16—1366, 16—1377, 16—1378, 17-1008, 17-1009, 17-1010,
17-1028, 17-1029] (McFadden, Lane)

09/26/2017 =] Order Sent

695

CLERK'S ORDER [1694670] filed considering motion to hold case in
abeyance [1692857—2]; cases remain in abeyance; directing party to file
motions to govern future proceedings by 11/17/2017 [16—1366, 16—1377,
16—1378, 17-1008, 17-1009, 17-1010, 17-1028, 17—1029]

11/20/2017 | =] Motion Filed
(Unopposed)

696

JOINT UNOPPOSED MOTION [1705213] concerning briefing format, to
exceed page limits in brief, to establish briefing schedule filed by Benedict
Hills Estates Association, Benedict Hills Homeowners Association and
FAA and Michael P. Huerta in 16—1366, FAA, Michael P. Huerta and
Donald A. Vaughn in 16—1377, FAA, Michael P. Huerta and Santa Monica
Canyon Civic Association in 16—1378, Elaine L. Chao, DOT, FAA,
Michael P. Huerta, City of Newport Beach, California and County of
Orange in 17-1008, Elaine L. Chao, DOT, FAA, Michael P. Huerta and
County of Orange in 17—-1009, Elaine L. Chao, DOT, FAA, Michael P.
Huerta and City of Culver City in 17—1010, Elaine L. Chao, DOT, FAA,
Michael P. Huerta and City of Laguna Beach in 17—-1028, FAA, Michael P.
Huerta and Stephen Murray in 17—1029 [Service Date: 11/20/2017 ] Length
Certification: 1,252 words. [16—1366, 16—1377, 16—1378, 17-1008,
17-1009, 17-1010, 17-1028, 17-1029] (Lichman, Barbara)

12/20/2017

Order Sent

708

Notice Sent

710

PER CURIAM ORDER [1709694] granting request for leave to file a
motion to correct and/or supplement the record by January 22, 2018
[1705213=2]. It is FURTHER ORDERED that the following briefing
format and schedule will apply in these consolidated petitions: BRIEF FOR
PETITIONERS AND INTERVENOR (not to exceed 19,000 words) due
02/15/2018. BRIEF FOR RESPONDENTS (not to exceed 19,000 words)
due 04/16/2018. REPLY BRIEF (not to exceed 9,500 words) due
05/31/2018. DEFERRED APPENDIX due 06/07/2018. FINAL BRIEFS
due 06/21/2018. Before Judges: Rogers, Tatel and Millett. [16—1366,

16—1377,16—1378, 17-1008, 17-1009, 17-1010, 17-1028, 17-1029]

(Page 2 of Total)
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General Docket
United States Court of Appeals for the Ninth Circuit

Court of Appeals Docket #: 16-73458 Docketed: 10/27/2016
City of Newport Beach v. FAA, et al Termed: 01/06/2017
Appeal From: Federal Aviation Administration

Fee Status: Paid

Case Type Information:
1) agency
2) review
3) null

Originating Court Information:
District: FAA-1 :
Date Rec'd COA:
10/27/2016

Prior Cases:
None

Current Cases:
None

CITY OF NEWPORT BEACH Whitman F. Manley, Esquire, Counsel
Petitioner, Direct: 916-443-2745
[COR LD NTC Retained]
Remy Moose Manley, LLP
Suite 800
555 Capitol Mall
Sacramento, CA 95814

Andrea K. Leisy

Direct: 916-443-2745
[COR NTC Retained]
Remy Moose Manley, LLP
Suite 800

555 Capitol Mall
Sacramento, CA 95814

COUNTY OF ORANGE Marianne Van Riper

Intervenor - Pending, Direct: 714-834-6020
[COR NTC County Counsel]
Orange County Counsel's Office
Ste. 407
333 W. Santa Ana Boulevard
P.O. Box 1370
Santa Ana, CA 92702

FEDERAL AVIATION ADMINISTRATION Jeffrey S. Beelaert, Attorney
Respondent, Direct: 202-307-6250

[COR LD NTC Assist US Attorney]
DOJ - U.S. Department of Justice
Environment & Natural Resources Division
P.O. Box 7415
Ben Franklin Station
Washington, DC 20044

(Page 3 of Total)
https://jenie.ao.dcn/ca9-ectf/cmect/jsp/CaseSummary.jsp 1/10/2017
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Agnes M. Rodriguez, Esquire, Senior Attorney
[COR LD NTC Government]

Federal Aviation Administration

Office of the Chief Counsel

800 Independence Avenue, SW

Washington, DC 20591

MICHAEL P. HUERTA, in his official capacity as Jeffrey S. Beelaert, Attorney
Administrator Direct: 202-307-6250
Respondent, [COR LD NTC Assist US Attorney]

(see above)

Lane N. McFadden, Esquire, Attorney
Direct: 202-353-9022

[COR LD NTC Assist US Attorney]

DOJ - U.S. DEPARTMENT OF JUSTICE
Environment & Natural Resources Division
P.O. Box 23795, L'Enfant Plaza Station
Washington, DC 20026-3795

Agnes M. Rodriguez, Esquire, Senior Attorney
[COR LD NTC Government]
(see above)

U.S. DEPARTMENT OF TRANSPORTATION Jeffrey S. Beelaert, Attorney
Respondent, Direct: 202-307-6250
[COR LD NTC Assist US Attorney]
(see above)

Paul Maitland Geier, Assistant General Counsel
Direct: 202-366-9273

[COR LD NTC Government]

United States Department of Transportation
Office of the General Counsel

W94-310

1200 New Jersey Avenue, SE

Washington, DC 20590

Lane N. McFadden, Esquire, Attorney
Direct: 202-353-9022

[COR LD NTC Assist US Attorney]
(see above)

ANTHONY FOXX, in his official capacity as Secretary  Jeffrey S. Beelaert, Attorney
Respondent, Direct: 202-307-6250
[COR LD NTC Assist US Attorney]
(see above)

Paul Maitland Geier, Assistant General Counsel
Direct: 202-366-9273

[COR LD NTC Government]

(see above)

Lane N. McFadden, Esquire, Attorney
Direct: 202-353-9022

[COR LD NTC Assist US Attorney]
(see above)

CITY OF NEWPORT BEACH,

(Page 4 of Total)
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Petitioner,

COUNTY OF ORANGE,
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Intervenor - Pending,

Respondents.

FEDERAL AVIATION ADMINISTRATION; MICHAEL P. HUERTA, in his official capacity as Administrator; U.S.
DEPARTMENT OF TRANSPORTATION; ANTHONY FOXX, in his official capacity as Secretary,

10/27/2016

11/01/2016

11/07/2016

11/07/2016

11/07/2016

11/07/2016

11/10/2016

11/14/2016

11/18/2016

11/18/2016

11/21/2016

(Page 5 of Total)

https://jenie.ao.dcn/ca9-ectf/cmect/jsp/CaseSummary.jsp

1
117 pg, 6.88 MB

2
3 pg, 138.75 KB

3
2 pg, 78.19 KB

4
2pg, 77.72 KB

7
224 pg, 10.93 MB

9
6 pg, 96.26 KB

10
33 pg, 1.67 MB

11

6 pg, 96.56 KB

FILED PETITION FOR REVIEW. DOCKETED CAUSE AND ENTERED
APPEARANCES OF COUNSEL. NOTIFIED RESPONDENTS OF FILING. SEND
MQ: Yes. Mediation Questionnaire due on 11/03/2016. Petitioner brief due
01/17/2017 for City of Newport Beach. Respondent brief due 02/14/2017 for Federal
Aviation Administration, Anthony Foxx, Michael P. Huerta and U.S. Department of
Transportation. Petitioner's optional reply brief is due 14 days after service of the
answering brief. [10176808] (HC) [Entered: 10/27/2016 03:28 PM]

Filed (ECF) Petitioner City of Newport Beach Mediation Questionnaire. Date of
service: 11/01/2016. [10182438] [16-73458] (Manley, Whitman) [Entered:
11/01/2016 04:09 PM]

Filed (ECF) notice of appearance of Lane N. McFadden for Respondents FAA,
Anthony Foxx, Michael P. Huerta and USDOT. Date of service: 11/07/2016.
[10188508] [16-73458] (McFadden, Lane) [Entered: 11/07/2016 01:10 PM]

Filed (ECF) notice of appearance of Jeffrey S. Beelaert for Respondents FAA,
Anthony Foxx, Michael P. Huerta and USDOT. Date of service: 11/07/2016.
[10188684] [16-73458] (Beelaert, Jeffrey) [Entered: 11/07/2016 01:45 PM]

Added attorney Lane N. McFadden for Anthony Foxx Michael P. Huerta USDOT, in
case 16-73458. [10188982] (SW) [Entered: 11/07/2016 02:45 PM]

Added attorney Jeffrey S. Beelaert for Anthony Foxx Michael P. Huerta FAA
USDOT, in case 16-73458. [10188985] (SW) [Entered: 11/07/2016 02:47 PM]

Filed (ECF) County of Orange, California Motion to intervene. Date of service:
11/10/2016. [10193764] [16-73458] (Van Riper, Marianne) [Entered: 11/10/2016
02:57 PM]

Entered appearance of Intervenor - Pending County of Orange. [10194786] (JFF)
[Entered: 11/14/2016 09:54 AM]

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P. Huerta and USDOT
Motion to transfer appeal to the United States Court of Appeals for the District of
Columbia Circuit. Date of service: 11/18/2016. [10202229] [16-73458] (McFadden,
Lane) [Entered: 11/18/2016 08:38 AM]

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P. Huerta and USDOT
Corrected Motion to transfer appeal to United States Court of Appeals for the District
of Columbia Circuit. Date of service: 11/18/2016. [10203221] [16-73458] (Beelaert,
Jeffrey) [Entered: 11/18/2016 02:38 PM]

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P. Huerta and USDOT
response to motion ([7] Motion (ECF Filing), [7] Motion (ECF Filing) motion to
intervene). Date of service: 11/21/2016. [10205486] [16-73458] (McFadden, Lane)
[Entered: 11/21/2016 03:39 PM]

1/10/2017
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11/23/2016 1 Filed (ECF) Intervenor - Pending County of Orange reply to response (). Date of
3pg, 19397 kB  service: 11/23/2016. [10208950] [16-73458] (Van Riper, Marianne) [Entered:
11/23/2016 11:32 AM]
11/30/2016 13 Filed (ECF) Respondents FAA, Anthony Foxx, Michael P. Huerta and USDOT
3pg,80.72kB  Unopposed Motion to extend time to file the agency record until 12/23/2016. Date of
service: 11/30/2016. [10215766] [16-73458] (McFadden, Lane) [Entered: 11/30/2016
02:06 PM]
12/21/2016 14 Filed (ECF) Respondents FAA, Anthony Foxx, Michael P. Huerta and USDOT

01/06/2017

01/06/2017

36 pg, 370.33 KB

1

3 pg, 36.11 KB

16

agency certified list. Date of service: 12/21/2016 [10241919] [16-73458] (McFadden,
Lane) [Entered: 12/21/2016 12:08 PM]

Filed order (Deputy Clerk: HMB) Respondents’ motions to transfer these petitions for
review to the United States Court of Appeals for the District of Columbia Circuit
pursuant to 28 U.S.C. § 2112(a) (Docket Entry Nos. [9]-[10] in petition No. 16-73458)
are granted. The Clerk shall transmit a copy of this order, this court’s docket sheets,
and all pending motions in these proceedings to the Clerk of the United States Court
of Appeals for the District of Columbia Circuit. [10257544] [16-73458, 16-73474, 16-
73478, 16-73479] (OC) [Entered: 01/06/2017 02:10 PM]

Case Transferred to United States Court of Appeals for the District of Columbia
Circuit - Per Order FILED 1/06/2017. Notified the circuit via email and provided all
materials electronically. [10257653] (DLT) [Entered: 01/06/2017 02:49 PM]

(Page 6 of Total)
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Selected docket entries for case 16—73458

Generated: 01/10/2017 10:44:48

Filed

Document Description

Page

Docket Text

10/27/2016

=

1 Docketing Letter

FILED PETITION FOR REVIEW. DOCKETED CAUSE
AND ENTERED APPEARANCES OF COUNSEL.

1 Case Information Packet

1 Mediation Letter

15

1 Mediation Questionnaire

17

1 Petition For Review

19

NOTIFIED RESPONDENTS OF FILING. SEND MQ:
Yes. Mediation Questionnaire due on 11/03/2016.
Petitioner brief due 01/17/2017 for City of Newport Beach.
Respondent brief due 02/14/2017 for Federal Aviation
Administration, Anthony Foxx, Michael P. Huerta and U.S.
Department of Transportation. Petitioner's optional reply
brief is due 14 days after service of the answering brief.
[10176808] (HC)

11/01/2016

2 Main Document

120

Filed (ECF) Petitioner City of Newport Beach Mediation
Questionnaire. Date of service: 11/01/2016. [10182438]
[16—73458] (Manley, Whitman)

11/07/2016

3 Main Document

123

Filed (ECF) notice of appearance of Lane N. McFadden for
Respondents FAA, Anthony Foxx, Michael P. Huerta and
USDOT. Date of service: 11/07/2016. [10188508]
[16—73458] (McFadden, Lane)

11/07/2016

4 Notice

125

Filed (ECF) notice of appearance of Jeffrey S. Beelaert for
Respondents FAA, Anthony Foxx, Michael P. Huerta and
USDOT. Date of service: 11/07/2016. [10188684]
[16—73458] (Beelaert, Jeffrey)

11/07/2016

Added attorney Lane N. McFadden for Anthony Foxx
Michael P. Huerta USDOT, in case 16—73458. [10188982]
(SW)

11/07/2016

Added attorney Jeffrey S. Beelaert for Anthony Foxx
Michael P. Huerta FAA USDOT, in case 16—73458.
[10188985] (SW)

11/10/2016

7

Filed (ECF) County of Orange, California Motion to

7 Main Document

127

intervene. Date of service: 11/10/2016. [10193764]

7 Additional Document

172

[16—73458] (Van Riper, Marianne)

11/14/2016

Entered appearance of Intervenor — Pending County of
Orange. [10194786] (JFF)

11/18/2016

9 Main Document

351

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P.
Huerta and USDOT Motion to transfer appeal to the United
States Court of Appeals for the District of Columbia
Circuit. Date of service: 11/18/2016. [10202229]
[16—73458] (McFadden, Lane)

11/18/2016

10 Main Document

357

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P.
Huerta and USDOT Corrected Motion to transfer appeal to
United States Court of Appeals for the District of Columbia
Circuit. Date of service: 11/18/2016. [10203221]
[16—73458] (Beelaert, Jeffrey)

(Page 7 of Total)
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11/21/2016

11 Main Document

390

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P.
Huerta and USDOT response to motion ([Z] Motion (ECF
Filing), [Z] Motion (ECF Filing) motion to intervene). Date
of service: 11/21/2016. [10205486] [16—73458]
(McFadden, Lane)

11/23/2016

12 Main Document

396

Filed (ECF) Intervenor — Pending County of Orange reply
to response (). Date of service: 11/23/2016. [10208950]
[16—73458] (Van Riper, Marianne)

11/30/2016

13 Main Document

399

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P.
Huerta and USDOT Unopposed Motion to extend time to
file the agency record until 12/23/2016. Date of service:
11/30/2016. [10215766] [16—73458] (McFadden, Lane)

12/21/2016

ain Document

402

404

Filed (ECF) Respondents FAA, Anthony Foxx, Michael P.
Huerta and USDOT agency certified list. Date of service:
12/21/2016 [10241919] [16—73458] (McFadden, Lane)

01/06/2017

I |4> = (k=

Ma
Certified Index
M

ain Document

438

Filed order (Deputy Clerk: HMB) Respondents’ motions to
transfer these petitions for review to the United States
Court of Appeals for the District of Columbia Circuit
pursuant to 28 U.S.C. § 2112(a) (Docket Entry Nos.
[9]-[10] in petition No. 16—73458) are granted. The Clerk
shall transmit a copy of this order, this court’s docket
sheets, and all pending motions in these proceedings to the
Clerk of the United States Court of Appeals for the District
of Columbia Circuit. [10257544] [16—73458, 16—73474,
16—73478, 16—73479] (OC)

01/06/2017

Case Transferred to United States Court of Appeals for the
District of Columbia Circuit — Per Order FILED 1/06/2017.
Notified the circuit via email and provided all materials
electronically. [10257653] (DLT)

(Page 8 of Total)
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e Office of the Clerk

United States Court of Appeals for the Ninth Circuit
Post Office Box 193939
San Francisco, California 94119-3939
415-355-8000

Molly C. Dwyer
Clerk of Court October 27, 2016

No.: 16-73458
Short Title: City of Newport Beach v. FAA, et al

Dear Petitioner/Counsel

Your Petition for Review has been received in the Clerk's office of the United
States Court of Appeals for the Ninth Circuit. The U.S. Court of Appeals docket
number shown above has been assigned to this case. You must indicate this Court
of Appeals docket number whenever you communicate with this court regarding
this case.

The due dates for filing the parties' briefs and otherwise perfecting the
petition have been set by the enclosed "Time Schedule Order," pursuant to
applicable FRAP rules. These dates can be extended only by court order.
Failure of the petitioner to comply with the time schedule order will result in
automatic dismissal of the petition. 9th Cir. R. 42-1.

(Page 9 of Total)
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UNITED STATES COURT OF APPEALS FILED

FOR THE NINTH CIRCUIT
OCT 27 2016

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

CITY OF NEWPORT BEACH, No. 16-73458

Petitioner, o o .
Federal Aviation Administration

V.
TIME SCHEDULE ORDER
FEDERAL AVIATION
ADMINISTRATION; MICHAEL P.
HUERTA, 1n his official capacity as
Administrator; U.S. DEPARTMENT
OF TRANSPORTATION; ANTHONY
FOXX, in his official capacity as
Secretary,

Respondents.

The parties shall meet the following time schedule.

Thu., November 3,2016 Mediation Questionnaire due. If your registration for
Appellate ECF is confirmed after this date, the
Mediation Questionnaire is due within one day of
receiving the email from PACER confirming your
registration.

Tue., January 17, 2017 Petitioner's opening brief and excerpts of record shall
be served and filed pursuant to FRAP 32 and 9th Cir.
R. 32-1.

Tue., February 14,2017  Respondents' answering brief and excerpts of record
shall be served and filed pursuant to FRAP 32 and
9th Cir. R. 32-1.

(Page 10 of Total)
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The optional petitioner's reply brief shall be filed and served within fourteen

days of service of the respondents' brief, pursuant to FRAP 32 and 9th Cir. R.
32-1.

Failure of the petitioner to comply with the Time Schedule Order will result in
automatic dismissal of the appeal. See 9th Cir. R. 42-1.

FOR THE COURT:
Molly C. Dwyer
Clerk of Court

Holly Crosby
Deputy Clerk

(Page 11 of Total)
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UNITED STATES COURT OF APPEALS for the NINTH CIRCUIT

Office of the Clerk

After Opening a Case — Counseled Non-Immigration Agency Cases

(revised April 2016)

Court Address — San Francisco Headquarters

Mailing Address for
U.S. Postal Service

Mailing Address for
Overnight Delivery
(FedEx, UPS, etc.)

Street Address

Office of the Clerk
James R. Browning
Courthouse

U.S. Court of Appeals
P.O. Box 193939

San Francisco, CA
94119-3939

Office of the Clerk
James R. Browning
Courthouse

U.S. Court of Appeals
95 Seventh Street

San Francisco, CA
94103-1526

95 Seventh Street

San Francisco, CA
94103

Court Addresses — Divisional Courthouses

Pasadena, CA 91105

Pasadena Portland Seattle

Richard H. Chambers The Pioneer Courthouse | William K. Nakamura
Courthouse 700 SW 6th Ave, Ste 110 | Courthouse

125 South Grand Avenue | Portland, OR 97204 1010 Fifth Avenue

Seattle, WA 98104

Court Website — www.ca9.uscourts.gov

The Court’s website contains the Court’s Rules and General Orders, information
about electronic filing of documents, answers to frequently asked questions,
directions to the courthouses, forms necessary to gain admission to the bar of the
Court, opinions and memoranda, live streaming of oral arguments, links to practice
manuals, and an invitation to join our Pro Bono Program.

(Page 12 of Total)
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Court Phone List
Main Phone Number. .. .............................. (415) 355-8000
Attorney AdmisSsIons. . . .....o i e (415)355-7800
Calendar Unit........ ... ... (415)355-8190
Docketing.. ... (415) 355-7840
Death Penalty........... .. ... .. .. ... ... .. . ... (415)355-8197
Electronic Filing—CM/ECF. ........................... Submit form at
http://www.ca9.uscourts.gov/cmect/feedback
Library. . ..o (415) 355-8650
Mediation Unit.. . ......... ... ... (415)355-7900
Motions Attorney Unit.. .. ...t .. (415) 355-8020
Procedural Motions Unit. . ............................. (415) 355-7860
Records Unit. .......... ... ... . . .. (415) 355-7820
Divisional Court Offices:
Pasadena.......... ... ... ... .. .. (626) 229-7250
Portland. . ... ... . . . (503) 833-5300
Seattle.. . . ... (206) 224-2200

Electronic Filing - CM/ECF

The Ninth Circuit’s CM/ECF (Case Management/Electronic Case Files) system is
mandatory for all attorneys filing in this Court, unless they are granted an
exemption. All non-exempted attorneys who appear in an ongoing case are
required to register for and to use CM/ECF. Registration and information about
CM/ECEF is available on the Court’s website at www.ca9.uscourts.gov under
Electronic Filing—CM/ECF. Read the Circuit Rules, especially Ninth Circuit Rule
25-5, for guidance on filing documents electronically via CM/ECF, and see the
CM/ECF User Guide for a complete list of the available types of filing events.

After Opening a Case — Counseled Non-Immigration Agency Cases Page 2
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Rules of Practice

The Federal Rules of Appellate Procedure (Fed. R. App. P.), the Ninth Circuit
Rules (9th Cir. R.) and the General Orders govern practice before this Court. The
rules are available on the Court’s website at www.ca9.uscourts.gov under Rules.

Practice Resources

The Appellate Lawyer Representatives’ Guide to Practice in the United States
Court of Appeals for the Ninth Circuit is available on the Court’s website
www.ca9.uscourts.gov at Guides and Legal Outlines > Appellate Practice Guide.
The Court provides other resources in Guides and Legal Outlines.

Admission to the Bar of the Ninth Circuit

All attorneys practicing before the Court must be admitted to the Bar of the Ninth
Circuit. Fed. R. App. P. 46(a); 9th Cir. R. 46-1.1 & 46-1.2.

For instructions on how to apply for bar admission, go to www.ca9.uscourts.gov
and click on the Attorneys tab > Attorney Admissions > Instructions.

Notice of Change of Address
Counsel who are registered for CM/ECF must update their personal information,
including street addresses and email addresses, online at:

https://pacer.psc.uscourts.gov/pscof/login.jsf 9th Cir. R. 46-3.

Counsel who have been granted an exemption from using CM/ECF must file a
written change of address with the Court. 9th Cir. R. 46-3.

Payment of Fees

The $500.00 filing fee or a motion to proceed in forma pauperis shall accompany
the petition. 9th Cir. R. 3-1.

A motion to proceed in forma pauperis must be supported by the affidavit of
indigency found at Form 4 of the Federal Rules of Appellate Procedure, available
at the Court’s website, www.ca9.uscourts.gov, under Forms.

After Opening a Case — Counseled Non-Immigration Agency Cases Page 3
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Failure to satisfy the fee requirement or to apply to proceed without payment of
fees will result in the petition’s dismissal. 9th Cir. R. 42-1.

Motions Practice

Following are some of the basic points of motion practice, governed by Fed. R.
App. P. 27 and 9th Cir. R. 27-1 through 27-14.

. Neither a notice of motion nor a proposed order is required. Fed. R. App. P.
27(a)(2)(C)(ii), (iii).

. Motions may be supported by an affidavit or declaration. 28 U.S.C. § 1746.

. Each motion should provide the position of the opposing party. Circuit
Advisory Committee Note to Rule 27-1(5); 9th Cir. R. 31-2.2(b)(6).

. A response to a motion is due 10 days from the service of the motion. Fed.
R. App. P. 27(a)(3)(A); Fed. R. App. P. 26(c). The reply is due 7 days from
service of the response. Fed. R. App. P. 27(a)(4); Fed. R. App. P. 26(c¢).

. A response requesting affirmative relief must include that request in the
caption. Fed. R. App. P. 27(a)(3)(B).
. A motion filed after a case has been scheduled for oral argument, has been

argued, is under submission or has been decided by a panel, must include on
the initial page and/or cover the date of argument, submission or decision
and, if known, the names of the judges on the panel. 9th Cir. R. 25-4.

Emergency or Urgent Motions

All emergency and urgent motions must conform with the provisions of 9th Cir. R.
27-3. Note that a motion requesting procedural relief (e.g., an extension of time to
file a brief) is not the type of matter contemplated by 9th Cir. R. 27-3. Circuit
Advisory Committee Note to 27-3(3).

Prior to filing an emergency motion, the moving party must contact an attorney in
the Motions Unit in San Francisco at (415) 355-8020.

When it is absolutely necessary to notify the Court of an emergency outside of
standard office hours, the moving party shall call (415) 355-8000. Keep in mind
that this line is for true emergencies that cannot wait until the next business day
(e.g., an imminent execution or removal from the United States).

After Opening a Case — Counseled Non-Immigration Agency Cases Page 4
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Briefing Schedule
The Court sets the briefing schedule at the time the petition is docketed.

Certain motions (e.g., a motion for dismissal) automatically stay the briefing
schedule. 9th Cir. R. 27-11.

The opening and answering brief due dates are not subject to the additional time
described in Fed. R. App. P. 26(c). 9th Cir. R. 31-2.1. The early filing of
petitioner’s opening brief does not advance the due date for respondent’s
answering brief. Id.

Extensions of Time to file a Brief

Streamlined Request

Subject to the conditions described at 9th Cir. R. 31-2.2(a), you may request one
streamlined extension of up to 30 days from the brief’s existing due date. Submit
your request via CM/ECF using the “File Streamlined Request to Extend Time to
File Brief” event on or before your brief’s existing due date. No form or written
motion is required.

Written Extension

Requests for subsequent extensions or extensions of more than 30 days will be
granted only upon a written motion supported by a showing of diligence and
substantial need. This motion shall be filed at least 7 days before the due date for
the brief. The motion shall be accompanied by an affidavit or declaration that
includes all of the information listed at 9th Cir. R. 31-2.2(b).

The Court will ordinarily adjust the schedule in response to an initial motion.
Circuit Advisory Committee Note to Rule 31-2.2. The Court expects that the brief
will be filed within the requested period of time. /d.

Contents of Briefs and Record

The required components of a brief are set out at Fed. R. App. P. 28 and 32, and
9th Cir. R. 28-2, 32-1 and 32-2.

After Opening a Case — Counseled Non-Immigration Agency Cases Page 5
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The content and filing of the record are governed by Fed. R. App. P. 16(a) and 17.
If respondent does not file the record or certified list by the specified date,
petitioner may move to amend the briefing schedule.

After the electronically submitted brief has been reviewed, the Clerk will request 7
paper copies of the brief that are identical to the electronic version. 9th Cir. R. 31-
1. Do not submit paper copies until directed to do so.

Excerpts of Record

The Court requires Excerpts of Record rather than an Appendix. 9th Cir. R. 30-
1.1. Please review 9th Cir. R. 17-1.3 through 17-1.6 to see a list of the specific
contents and format. For Excerpts that exceed 75 pages, the first volume must
comply with 9th Cir. R. 17-1.6 and 30-1.6(a). Excerpts exceeding 300 pages must
be filed in multiple volumes. 9th Cir. R. 30-1.6(a).

Respondent may file supplemental Excerpts, and petitioner may file further
Excerpts. 9th Cir. R. 17-1.7; 17-1.8; 30-1.7 and 30-1.8. If you are a respondent
responding to a pro se brief that did not come with Excerpts, then your Excerpts
need only include the contents set out at 9th Cir. R. 30-1.7.

Excerpts must be submitted in PDF format in CM/ECF on the same day the filer
submits the brief. The filer shall serve a paper copy of the Excerpts on any party
not registered for CM/ECF.

If the Excerpts contain sealed materials, you must submit the sealed documents
electronically in a separate volume in a separate transaction from the unsealed
volumes, along with a motion to file under seal. 9th Cir. R. 27-13(e). Sealed
filings must be served on all parties by mail, or if mutually agreed by email, rather
than through CM/ECF noticing.

After electronic submission, the Court will direct the filer to file 4 separately-
bound paper copies of the excerpts of record with white covers.
Mediation Program

Mediation Questionnaires are required in all counseled agency cases except those
cases seeking review of a Board of Immigration Appeals decision. 9th Cir. R.

After Opening a Case — Counseled Non-Immigration Agency Cases Page 6
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15-2.

The Mediation Questionnaire is available on the Court’s website at
www.ca9.uscourts.gov under Forms. The Mediation Questionnaire should be filed
within 7 days of the docketing of the petition. The Mediation Questionnaire is used
only to assess settlement potential.

If you are interested in requesting a conference with a mediator, you may call the
Mediation Unit at (415) 355-7900, email ca09 mediation@ca9.uscourts.gov or
make a written request to the Chief Circuit Mediator. You may request
conferences confidentially. More information about the Court’s mediation
program is available at http://www.ca9.uscourts.gov/mediation.

Oral Hearings

Approximately 14 weeks before a case is set for oral hearing, the parties are
notified of the hearing dates and locations and are afforded 3 days from the date of
those notices to inform the Court of any conflicts. Notices of the actual calendars
are then distributed approximately 10 weeks before the hearing date.

The Court will change the date or location of an oral hearing only for good cause,
and requests to continue a hearing filed within 14 days of the hearing will be
granted only upon a showing of exceptional circumstances. 9th Cir. R. 34-2.

Oral hearing will be conducted in all cases unless all members of the panel agree
that the decisional process would not be significantly aided by oral argument. Fed.

R. App. P. 34(a)(2).

Oral arguments are live streamed to You Tube and can be accessed on the Court’s
website.

After Opening a Case — Counseled Non-Immigration Agency Cases Page 7
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Ninth Circuit Appellate Lawyer Representatives
APPELLATE MENTORING PROGRAM

l. Purpose

The Appellate Mentoring Program is intended to provide mentoring on a
voluntary basis to attorneys who are new to federal appellate practice or would
benefit from guidance at the appellate level. In addition to general assistance
regarding federal appellate practice, the project will provide special focus on two
substantive areas of practice - immigration law and habeas corpus petitions.
Mentors will be volunteers who have experience in immigration, habeas corpus,
and/or appellate practice in general. The project is limited to counseled cases.

2. Coordination, recruitment of volunteer attorneys, disseminating information
about the program, and requests for mentoring

Current or former Appellate Lawyer Representatives (ALRs) will serve as
coordinators for the Appellate Mentoring Program. The coordinators will recruit
volunteer attorneys with appellate expertise, particularly in the project's areas of
focus, and will maintain a list of those volunteers. The coordinators will ask the
volunteer attorneys to describe their particular strengths in terms of mentoring
experience, substantive expertise, and appellate experience, and will maintain a
record of this information as well.

The Court will include information about the Appellate Mentoring Program
in the case opening materials sent to counsel and will post information about it on
the Court's website. Where appropriate in specific cases, the Court may also
suggest that counsel seek mentoring on a voluntary basis.

Counsel who desire mentoring should contact the court at
mentoring@ca9.uscourts.gov, and staff will notify the program coordinators. The
coordinators will match the counsel seeking mentoring with a mentor, taking into
account the mentor's particular strengths.

3. The mentoring process
The extent of the mentor's guidance may vary depending on the nature of the case,
the mentee's needs, and the mentor's availability. In general, the mentee should

initiate contact with the mentor, and the mentee and mentor should determine
together how best to proceed. For example, the areas of guidance may range from
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basic questions about the mechanics of perfecting an appeal to more sophisticated
matters such as effective research, how to access available resources, identification
of issues, strategy, appellate motion practice, and feedback on writing.

4. Responsibility/liability statement

The mentee is solely responsible for handling the appeal and any other
aspects of the client's case, including all decisions on whether to present an issue,
how to present it in briefing and at oral argument, and how to counsel the client.
By participating in the program, the mentee agrees that the mentor shall not be
liable for any suggestions made. In all events, the mentee is deemed to waive and
is estopped from asserting any claim for legal malpractice against the mentor.

The mentor's role is to provide guidance and feedback to the mentee. The
mentor will not enter an appearance in the case and is not responsible for handling
the case, including determining which issues to raise and how to present them and
ensuring that the client is notified of proceedings in the case and receives
appropriate counsel. The mentor accepts no professional liability for any advice
given.

5. Confidentiality statement

The mentee alone will have contact with the client, and the mentee must
maintain client confidences, as appropriate, with respect to non-public information.
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United States Court of Appeals
for the RNinth Civcuit
il 0. Box 31478

Willings, Montana 59107-1478

CHAMBERS OF
SipNEY R. THOMAS December 1, 2014 TeL: (406) 373-3200
CHier JupGE Fax: (406) 373-3250

Dear Counsel:

[ want to take this opportunity to introduce you to the Court’s mediation
program. The court offers you and your clients professional mediation services, at
no cost, to help resolve disputes quickly and efficiently and to explore the
development of more satisfactory results than can be achieved from continued
litgation. Each year the mediators facilitate the resolution of hundreds of cases,
from the most basic contract and tort actions to the most complex cases involving
multiple parties, numerous pieces of litigation and important issues of public policy.

The eight circuit mediators, all of whom work exclusively for the court, are
highly experienced attorneys from a variety of practices; all have extensive training
and experience in negotiation, appellate mediation, and Ninth Circuit practice and
procedure. Although the mediators are court employees, the Court has adopted
strict confidentiality rules and practices to ensure that what goes on in mediation
stays in mediation. See Circuit Rule 33-1.

The first step in the mediation process 1s case selection. To assist the
mediators in the case selection process, appellants/petitioners must file a completed
Mediation Questionnaire within 7 days of the docketing of the case. See Circuit
Rules 3-4, and 15-2. Appellees may also fill out and file a questionnaire. The
questionnaire with filing instructions accompanies this letter and is also available at
www.ca9.uscourts.gov/mediation/forms.php. All counsel are also mvited to submit,
by e-mail to ca09_mediation@ca9.uscourts.gov, additional, confidential information
that might assist the mediators in the case selection process.
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Page 2

In most cases, the mediator will schedule a settlement assessment conference,
with counsel only, to determine whether the case is suitable for mediation. Please be
assured that participation in the mediation program will not slow down disposition of
your appeal. Mediation discussions are not limited to the issues on appeal. The
discussions can involve other cases and may include individuals who are not parties
to the litigation, if doing so enables the parties to reach a global settlement.

Ifurther information about the mediation program may be found on the
court’s website: www.ca9.uscourts.gov/mediation/, Please address questions directly
to the Mediation Unit at 415-355-7900 or ca09mediation@ca9.uscourts.gov.

Our mediators do a terrific job. I hope you'll give them the opportunity to
work on your case.

Sincerely,
Sidney R. Thomas
Chief Circuit Judge
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Circuit Mediation Office
Phone (415) 355-7900 Fax (415) 355-8566
http://www.ca9.uscourts.gov/mediation

MEDIATION QUESTIONNAIRE

This form is available in a fillable version at Attp.//cdn.ca9.uscourts.gov/datastore/uploads/forms/Mediation_Questionnaire.pdf.

The purpose of this questionnaire is to help the court’s mediators provide the best possible mediation
service in this case; it serves no other function. Responses to this questionnaire are not confidential.
Appellants/Petitioners must electronically file this document within 7 days of the docketing of the case.
9th Cir. R. 3-4 and 15-2. Appellees/Respondents may file the questionnaire, but are not required to do so.

9th Circuit Case Number(s):

District Court/Agency Case Number(s):

District Court/Agency Location:

Case Name: V.

If District Court, docket entry number(s)
of order(s) appealed from:

Name of party/parties submitting this form:

Briefly describe the dispute that gave rise to this lawsuit.

Briefly describe the result below and the main issues on appeal.

(Continue to next page)
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Describe any proceedings remaining below or any related proceedings in other tribunals.

Provide any other thoughts you would like to bring to the attention of the mediator.

Any party may provide additional information in confidence directly to the Circuit Mediation Olffice at
ca09 mediation@ca9.uscourts.gov. Provide the case name and Ninth Circuit case number in your
message. Additional information might include level of interest in including this case in the mediation
program, the case’s settlement history, issues beyond the litigation that the parties might address in a
settlement context, or future events that might affect the parties’ willingness or ability to mediate the case.

CERTIFICATION OF COUNSEL
I certify that:

a current service list with telephone and fax numbers and email addresses is attached
N (see 9th Circuit Rule 3-2).

I understand that failure to provide the Court with a completed form and service list
may result in sanctions, including dismissal of the appeal.

Signature

("s/" plus attorney name may be used in lieu of a manual signature on electronically-filed documents.)

Counsel for

How to File: Complete the form and then convert the filled-in form to a static PDF (File > Print > PDF
Printer or any PDF Creator). To file, log into Appellate ECF and select File Mediation Questionnaire. (Use
of the Appellate ECF system is mandatory for all attorneys filing in this Court, unless they are granted an
exemption from using the system.)
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Case No.

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

CITY OF NEWPORT BEACH, CALIFORNIA,

Petitioner,
V.

UNITED STATES FEDERAL AVIATION ADMINISTRATION and
MICHAEL P. HUERTA, in his official capacity as Administrator;
UNITED STATES DEPARTMENT OF TRANSPORTATION and
ANTHONY FOXX, in his official capacity as Secretary,

Respondents.

PETITION FOR REVIEW OF AGENCY ACTION
(49 U.S.C. § 46110)

ANDREA K. LEISY, SBN 206681
aleisy@rmmenvirolaw.com
WHITMAN F. MANLEY, SBN 130972
wmanley@rmmenvirolaw.com
CHRISTINA L. BERGLUND, SBN 303865
cberglund@rmmenvirolaw.com

REMY MOOSE MANLEY, LLP

555 Capitol Mall, Ste. 800

Sacramento, CA 95814

Telephone: (916) 443-2745

Facsimile: (916) 443-9017

Attorneys for Petitioner
CITY OF NEWPORT BEACH, CALIFORNIA
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Pursuant to 49 U.S.C. Section 46110, and Rule 15(a) of the Federal Rules of
Appellate Procedure, City of Newport Beach (“Petitioner”), hereby respectfully
petitions this Court for review of the August 31, 2016, Federal Aviation
Administration’s Finding of No Significant Impact (“FONSI”), Record of Decision
(“ROD”) and related Environmental Assessment (“EA”) adopted for the Southern
California Metroplex Project. A true and correct copy of the FONSI, obtained from

http://www.metroplexenvironmental.com/socal _metroplex/socal_docs.html, is

attached as Exhibit A.

INTRODUCTION

1. This case involves the Federal Aviation Administration’s (“FAA”)
failure to adequately analyze the environmental impacts of implementing new
departure, arrival, and approach procedures at airports located within the Southern
California Metroplex.

2. The FAA is in the process of implementing the Next Generation Air
Transportation System (“NextGen”’)—the agency’s plan to modernize the National
Airspace System through 2025. As part of transitioning to NextGen, FAA is
implementing a mid-term step, referred to as the Metroplex initiative.

3. At issue is the FAA’s approval of the Southern California Metroplex

Project (“Project™).
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4. In 2015, the FAA circulated for public comment a Draft EA, designed
to assist the agency in deciding whether the Project may significantly affect the
quality of the environment, and thus whether the Project requires a comprehensive,
thorough analysis of such impacts in the form of an Environmental Impact
Statement (“EIS”).

5. Numerous state, federal, and local agencies, including Petitioner, in
addition to private citizens and organizations, submitted comments and evidence
concerning potentially significant environmental impacts, including impacts
related to noise and air quality.

6. Notwithstanding the voluminous specific concerns expressed in these
comments, and notwithstanding the FAA’s legal obligation to take a “hard look™ at
the environmental consequences of the Project under the National Environmental
Policy Act (“NEPA™), 42 U.S.C. § 4321 et seq., the FAA concluded that the
Project would have no significant impacts. The FAA issued the FONSI, and
approved the Project by a ROD on August 31, 2016, without evaluating
environmental impacts through the preparation and circulation of a comprehensive
EIS.

7. The FAA’s abdication of its duty to disclose and adequately analyze
the significant impacts that may result from the Project is the basis for this action.

The FAA’s August 2016 EA, FONSI, and ROD approving the Project are
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deficient. The EA, FONSI, and the ROD failed to adequately consider, disclose,
and evaluate the significant impacts arising from the Project.

8. By this Petition for Review of Agency Action, Petitioner seeks review
of the FONSI/ROD in its entirety, including but not limited to, the matters raised in
this Petition and in Petitioner’s comment letter. Petitioner requests that this Court
set aside the FAA’s conclusion that the Project would not have any significant
impacts and order the FAA to fully analyze the potential environmental impacts of
the Project.

JURISDICTION

9. This Court has jurisdiction over this Petition for Review of Agency
Action under 49 U.S.C. § 46110(a) (orders issued by the FAA regarding “aviation
duties and powers designated to be carried out by the Administrator”) and 5 U.S.C.
§§ 701-706 (Administrative Procedure Act).

10.  This Court has “exclusive jurisdiction to affirm, amend, modify, or set
aside any part of the order and may order the ... [FAA] Administrator to conduct
further proceedings.” 49 U.S.C. § 46110(c).

11. The FAA has issued a final order that is subject to review under 49
U.S.C. § 46110.

PARTIES

12.  Petitioner City of Newport Beach is a municipal corporation
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organized and existing under and by virtue of the laws of the State of California.
Petitioner is located in Orange County. Petitioner, as a party to the JWA Settlement
Agreement, which restricts development and operations at John Wayne Airport
(“SNA”), has a substantial interest in the effects of changes to aircraft operations at
SNA on its residents, visitors and businesses. This interest includes changes in
flight operations that may result in new or more severe noise impacts.

13. Respondent United States Department of Transportation is the federal
agency responsible for the activities of the Respondent FAA.

14.  Respondent Anthony Foxx, the Secretary of the Department of
Transportation, is responsible for the Department of Transportation’s activities and
is sued in his official capacity.

15. Respondent FAA is the federal agency responsible for the EA, FONSI
and ROD that are challenged by Petitioner.

16. Respondent Michael P. Huerta, the Administrator of the FAA, is
responsible for the FAA’s activities and is sued in his official capacity.

SUMMARY OF NEPA’S STATUTORY AND REGULATORY
FRAMEWORK

17. NEPA is the “basic national charter for protection of the
environment.” 40 C.F.R. § 1500.1. NEPA’s purpose is to ensure “public officials
make decisions that are based on understanding of environmental consequences,

and to take actions to protect, restore, and enhance the environment,” and to
4
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“insure that environmental information is available to public officials and citizens
before decisions are made and before actions are taken.” 40 C.F.R. § 1500.1(b)-(c).
NEPA is designed to “encourage and facilitate public involvement in decisions
which affect the quality of the human environment.” 40 C.F.R. § 1500.2(d).
“Human environment” is interpreted “comprehensively to include the natural and
physical environment and the relationship of people with that environment.”

40 C.F.R. § 1508.14.

18.  To achieve these purposes, NEPA requires all federal agencies to
prepare a “detailed statement,” known as an EIS, regarding all “major federal
actions significantly affecting the quality of the human environment.” 42 U.S.C.

§ 4332(C).

19. If an agency does not know whether the effects of its proposed action
will be “significant,” then the agency may prepare an EA. 40 C.F.R. § 1501.4(b).
An EA consists of an analysis of the need for the proposed action, of alternatives to
the proposed action, and of the environmental impacts of both the proposed action
and the alternatives. 40 C.F.R. § 1508.9. If the EA indicates that the federal action
may significantly affect the quality of the human environment, then the agency
must prepare an EIS. 40 C.F.R. § 1501.4(c) (emphasis added).

20.  Under Ninth Circuit precedent, an agency must prepare an EIS if

substantial questions are raised as to whether a project may have significant
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effects. Center for Biological Diversity v. National Highway Traffic Safety
Administration, 538 F.3d 1172, 1185 (9th Cir. 2008).

21. Ifan agency decides not to prepare an EIS, then the agency must
prepare a Finding of No Significant Impact providing a statement of reasons to
explain the basis for the agency’s decision. 40 C.F.R. § 1508.13.

FACTUAL BACKGROUND

22.  The FAA is tasked with implementation of NextGen operational
improvements for the nation’s air transportation system. NextGen is FAA’s long-
term plan to modernize the national airspace from a ground-based system of air
traffic control to a GPS-based system of air traffic management. The Metroplex
initiative 1s a key step in the overall process of transitioning to NextGen.

23.  The Project, as approved, would replace dozens of existing
conventional air traffic control procedures with new satellite-based procedures at
21 airports in Southern California.

24.  One of the affected airports is SNA in Orange County. Many
residential communities in Newport Beach are located under or near the arrival and
departure patterns of commercial and general aviation aircraft operating out of
SNA. Operations and development at SNA are the subject of the JIWA Settlement
Agreement—which is designed to control the adverse impacts of SNA and protect

the interests of the community. Petitioner has a substantial interest in ensuring
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aircraft operations at SNA do not significantly affect its residents. In particular,
Petitioner has a substantial interest in ensuring any changes in aircraft operations at
SNA are consistent with protections provided for in the JWA Settlement
Agreement.

25.  On June 10, 2015, the FAA released and made available for public
review and comment the Draft EA for the Project.

26. The FAA received more than 4,000 comments from private citizens
and organizations, elected officials, municipalities, and local, state, and federal
agencies raising substantial concerns about the Project and the adequacy of the
information contained in the Draft EA. The public comment period ended on
October 8, 2015.

27.  Petitioner submitted a 26-page comment letter, dated September 4,
2015, summarizing the inadequacies of the Draft EA. A true and correct copy of
Petitioner’s comment letter is attached hereto as Exhibit B. Included as
attachments to Petitioner’s letter were expert comment letters summarizing the
inadequacies of the Draft EA’s noise analysis and air quality analysis. In its letter,
and as described more fully below, Petitioner raised NEPA violations including:
the FAA’s predetermination of the outcome, inadequate analysis of noise, air
quality and greenhouse gas emissions, and cumulative impacts, as well as

significant cybersecurity risks related to the Project.
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28. Predetermination: Given the pressure FAA is under to implement

NextGen on an accelerated basis, Petitioner raised concerns that the adequacy of
the EA had been predetermined in violation of NEPA.

29. Project Description: Petitioner commented that the EA does not

clearly explain or show in diagrams what the FAA specifically proposes for SNA,
making it difficult, if not impossible, to understand the ways in which the Project
would affect Petitioner’s residents and the environment generally. Petitioner noted
that the vague description of the Project failed to provide sufficient detail to allow
the public a meaningful opportunity to comment on the Project.

30. Noise: Petitioner retained an independent noise expert, who explained
that including arrival and departure tracks for all 21 airports for the various
modeling conditions makes it impossible to consider individual airports, such as
SNA, and the potential effects from changes to operations at each airport.

31.  Petitioner’s expert also noted that the use of standard operating
procedures was inappropriate for noise modeling at SNA because this approach did
not reflect current conditions due to single-event noise exposure level limits for
certain classes of aircraft and Orange County regulations, including the General
Aviation Noise Ordinance.

32. Most glaringly, the EA lacked detailed information regarding the

potential changes in aircraft patterns and intensity at SNA that could result from
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the Project. The EA contained no evidence to support a conclusion of no
significant impacts from changes in flight patterns resulting from the Project.

33. Air Quality and Greenhouse Gas Emissions: The South Coast Air

Basin is in extreme nonattainment with federal national air quality standards for
ozone, and in non-attainment with the federal particulate matter (both PM;o and
PM: 5) standards. Petitioner retained an independent air quality expert who opined
as to the inadequacies of the air quality analysis.

34.  Petitioner raised concerns about the EA’s reliance on the Clean Air
Act’s de minimis exception citing a lack of factual support for the conclusion that
operational changes resulting in increased fuel consumption would only occur at or
above 3,000 feet above ground level (“AGL”). Petitioner pointed out that changes
in air traffic flows during departures, descents and approaches of flights all occur
near ground levels.

35.  To support the conclusion of no significant impacts on greenhouse gas
(“GHG”) emissions related to climate change, the FAA reasoned that the Project-
related GHG emissions represented only a slight increase—0.33 percent under the
Project when compared to the No Action Alternative. In its Final Guidance for
Federal Departments and Agencies on Consideration of Greenhouse Gas Emissions

and the Effects of Climate Change in NEPA Reviews, the Council on
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Environmental Quality (“CEQ”) expressly rejected the de minimis approach taken
by FAA.

36. Cybersecurity Risks: Petitioner cited a report prepared by the U.S.

Government Accountability Office (“GAO”) which raised concerns of increased
risks to safety and security associated with information-system breaches and
failures. The EA did not address these increased safety and security risks
associated with the Project.

37. Cumulative Impacts: The EA did not even mention cumulative noise

impacts, let alone analyze such impacts. The EA’s purported cumulative impacts
analysis is limited to energy, air quality, and climate change impacts. The EA
simply reiterates that the Project would not have significant indirect or direct
impacts in these areas when compared to the No Action Alternative. This
conclusion is based on the EA’s flawed assumptions that the Project itself would
not have significant air quality or climate change impacts.

38.  The EA merely discloses the existence of several proposed projects
within the immediate vicinity that may impact the same resources as the Project,
but does not analyze the combined impacts of these projects.

39. Following the close of the comment period, the FAA prepared a Final
EA and signed a FONSI/ROD for the Project on August 31, 2016. The FAA posted

the Final EA and FONSI/ROD documentation on the Project website on

10
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September 2, 2016. Responses to comments received on the Draft EA were
included as an appendix to the Final EA.

40. Petitioner’s comment letter was not included in the Final EA. The
FAA did not respond to Petitioner’s letter as part of the Final EA process or before
adopting the ROD. On September 8, 2016, the FAA acknowledged that it had
received Petitioner’s comment letter, and requested ten business days to determine
the best way to handle the FAA’s admitted oversight. On October 25, 2016, the
FAA acknowledged in written correspondence that the FAA had received
Petitioner’s letter during the public comment period—citing administrative
inadvertence for failing to include Petitioner’s letter in the Final EA. As a result of
that administrative inadvertence, the FAA indicated that it did not consider
Petitioner’s comments in reaching its decision on the Project. The FAA further
indicated that it would provide detailed responses to Petitioner’s comments by
November 11, 2016.

41. In failing to consider Petitioner’s concerns in reaching its conclusions
about the impacts of the Project and failing to respond to substantive comments
raised by Petitioner, the FAA abdicated its duties under Order 1050.1E, which
requires EAs to “reflect FAA’s consideration of public concerns.”

42. The Final EA, like the Draft EA, suffers from the same inadequacies

raised by Petitioner in its comment letter.
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FIRST CAUSE OF ACTION
OUTCOME OF NEPA ANALYSIS PREDETERMINED

43.  Petitioner hereby realleges and incorporates each and every paragraph
above.

44. By its statements and actions, the FAA predetermined the outcome of
the NEPA analysis before the analysis has been concluded.

45. The FAA’s decision is shown by, among other things, its commitment
to implementing NextGen nationwide on an accelerated schedule.

46. The FAA has engaged in repeated, rapid processing and adoption of
EAs and FONSIs in other regions. For example, the FAA has issued six FONSIs,
to date, out of eleven Metroplex projects.

47. That FAA made its decision regarding the Project without considering
the important concerns raised in Petitioner’s comment letter further demonstrates
the agency’s predetermination of the outcome of the NEPA analysis. FAA failed to
include Petitioner’s comments in the Final EA and has acknowledged that
Petitioner’s comment letter was not considered in reaching its decision on the
Project. This violates Order 1050.1E, which requires EAs to “reflect FAA’s
consideration of public concerns.”

48. The FAA’s predetermination violates 40 C.F.R. § 1505.1(d), which
requires agencies to adopt procedures “[r]equiring that relevant environmental

documents, comments, and responses accompany the proposal through existing
12
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agency review processes so that agency officials use the statement in making
decisions.” Predetermination, in which agency decisions precede preparation of
NEPA documents, renders the NEPA process irrelevant and invalid. The FAA’s
action based on predetermination is arbitrary and capricious and a violation of
NEPA.

SECOND CAUSE OF ACTION
VAGUE AND INCOMPLETE PROJECT DESCRIPTION

49. Petitioner hereby realleges and incorporates each and every paragraph
above.

50. NEPA requires agencies to “emphasize real environmental issues” so
that the public can understand, and decisionmakers can use, the required
environmental documents. 40 C.F.R. § 1500.2(b).

51. The EA violates NEPA because it fails to disclose potential changes
in aircraft flight patterns and intensity at SNA resulting from the Project.
Consequently, it is impossible to understand the ways in which the Project would
affect Petitioner’s residents.

52.  The EA lacks sufficient detail to allow the public a meaningful
opportunity to comment on the Project, and to allow the FAA’s own experts to
express an informed opinion. The EA also deprives the FAA decision makers of

the opportunity to make an informed decision.

13
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THIRD CAUSE OF ACTION
FAILURE TO ADEQUATELY ANALYZE NOISE IMPACTS

53.  Petitioner hereby realleges and incorporates each and every paragraph
above.

54. The EA violates NEPA because it lacks explanation and quantifiable
information regarding the increase in noise levels expected to result from
implementation of the Project.

55. The EA includes only cursory information regarding baseline
conditions. The EA lacks detail of the assumed existing noise levels surrounding
SNA, or noise assumptions regarding the Project or the No Action Alternative.
Without such information there is no evidence supporting the EA’s conclusion of
no significant noise impacts from changes in flight patterns or, potentially, an
increase in intensity from use of more concentrated departure routes under the
Project.

56. The noise model relied upon by the FAA in preparing the EA uses
standard aircraft operating assumptions. These assumptions are inconsistent with
the unique operating requirements at SNA. Use of operating assumptions that are
inapplicable to SNA does not reflect current conditions, and the resulting analysis
does not accurately reflect whether the Project would result in any noise impacts to

residential areas surrounding SNA.

14
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57. The EA uses the outdated Noise Integrated Routing System model to
analyze potential impacts. That model was replaced by FAA in March 2012—prior
to the release of the Draft EA. Use of an outdated model renders the noise analysis
deficient.

58. The EA’s conclusion that the Project would not have a significant
impact on any affected community is arbitrary and capricious and skews the future
baseline noise analysis. The EA assumes the number of aircraft flying into SNA
and other airports within the Southern California Metroplex would increase at
roughly the same pace over the future year scenarios regardless of whether the
Project was implemented. However, the EA lacks substantial evidence to support
this assumption. In particular, the EA fails to mention how it accounts for the JWA
Settlement Agreement, which provides for limits on the number of flights and the
total number of passengers per day at SNA. The raw number of overhead flights is
a critical metric for determining noise levels under the EA’s analysis. Elevated and
unsupported assumptions regarding the number of flights that would occur if the
Project were not implemented improperly inflates the No Action noise baseline
level.

/17
/17

/1
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FOURTH CAUSE OFACTION
FAILURE TO ADEQUATELY ANALYZE AIR QUALITY
AND GHG EMISSIONS

59. Petitioner hereby realleges and incorporates each and every paragraph
above.

60. The EA violates NEPA because it fails to take a “hard look™ at
potentially significant air quality and GHG emissions of the Project.

61. The EA inappropriately relies on the Clean Air Act’s de minimis
exemption to conclude the Project would not cause significant air quality impacts
because operational changes that could result in increased fuel burn would occur at
or above 3,000 feet AGL. The EA, however, provides no factual support for such a
conclusion.

62. The EA fails to consider localized air quality impacts including the
health effects on nearby sensitive receptors.

63. The EA fails to take a “hard look” at GHG emissions and climate
change. In concluding that no significant impacts on GHG emissions related to
climate change are anticipated, the EA relies on a “de minimis” rationale. Such
rationale for concluding impacts would not be significant is not supported by
NEPA—and has been expressly rejected by the CEQ.

64. The EA’s climate change analysis fails to assess whether the Project

would have a disproportionate impact on the climate, in that aviation emissions

16
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occur in the climatically sensitive upper troposphere and lower stratosphere.

65. The EA violates NEPA by failing to discuss reasonable mitigation
measures to reduce the Project’s air quality and GHG impacts. Mitigation includes
considering the avoidance of the impacts, minimizing the impacts, rectifying the
impacts, reducing or eliminating the impacts over time, or compensating for them.
40 C.F.R. §§ 1508.20.

FIFTH CAUSE OF ACTION
FAILURE TO ADEQUATELY ANALYZE CUMULATIVE IMPACTS

66. Petitioner hereby realleges and incorporates each and every paragraph
above.

67. An EA must fully assess the cumulative impacts of a project. 40
C.F.R. § 1508.7. Ninth Circuit precedence requires “some quantified or detailed
information; ... [g]eneral statements about the possible effects and some risk do
not constitute the hard look absent a justification regarding why more definitive
information could not be provided.” Klamath-Siskiyou Wildlands Center v. U.S.
Bureau of Land Management, 387 F.3d 989, 993 (9th Cir. 2004) (internal
quotations omitted).

68. The EA violates NEPA by failing to even mention cumulative noise
impacts.

69. The EA violates NEPA by simply assuming that the Project would not

cause significant cumulative effects based on the assumption that the Project itself
17
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would have relatively minor air quality and climate change impacts as compared to
the No Action Alternative.

70.  The EA violates NEPA by failing to quantify the effects of other past,
present, and reasonably foreseeable future actions. Absent quantified data about
the air quality, GHG/climate change, and noise effects of past, present and
reasonably foreseeable future actions, it is impossible to conclude whether the
combined effects of the Project and the projects identified in the EA would be
cumulatively significant.

SIXTH CAUSE OF ACTION

ARBITRARY AND CAPRICIOUS INSSUANCE OF A FONSI IN
VIOLATION OF NEPA

71.  Petitioner hereby realleges and incorporates each and every paragraph
above.

72. The EA contains a noticeable lack of explanation and quantifiable
information in the record to support the FAA’s conclusions that the Project will
result in no significant environmental impacts. The impact analyses contain
conclusory statements without explanation or supporting evidence. The EA
violates FAA Order 1050.1E, which requires EAs to “reflect FAA’s consideration
of public concerns.”

73. The FAA’s issuance of the FONSI for the Project was arbitrary,

capricious, and in violation of NEPA because there is no substantial evidence to
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support the FAA’s finding that the Project will not significantly affect the
environment. The FAA’s decision was arbitrary and capricious based on all of the
issues raised in the comments submitted.

SEVENTH CAUSE OF ACTION
FAILURE TO PREPARE EIS

74.  Petitioner hereby realleges and incorporates each and every paragraph
above.

75. NEPA requires the preparation of an EIS if the proposed federal
action has the potential to significantly affect the quality of the human
environment. 42 U.S.C. § 4332. In determining whether a federal action would
“significantly” affect the environment, the agency should consider “[t]he degree to
which the proposed action affects public health and safety.” 40 C.F.R. § 1508.27.
An agency must evaluate the “degree to which the possible effects on the human
environment are highly uncertain or involve unique or unknown risks.” /d.

76. The EA does not meet these standards because it fails to include any
analysis of heightened cybersecurity risks, including cyberterrorism risks posed by
the Project.

77.  As demonstrated by the GAO report, the Project has the potential for
significant effects on public health and safety and environmental quality due to the

increased risks associated with information-system breaches and failures.
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78.  FAA violated NEPA in failing to prepare an EIS prior to adopting the
Project.

RELIEF REQUESTED

WHEREFORE, Petitioner requests that this Court:

1. Set aside the ROD approving the Project as in violation of NEPA;

2. Set aside the FONSI and all related findings as unsupported by
substantial evidence;

3. Order FAA to conduct an environmental analysis and complete
environmental documentation that complies with NEPA;

4. Stay the ROD and temporarily enjoin the FAA from implementing
any portion of the Project until the FAA has taken all actions necessary to fully
comply with NEPA;

5. Award Petitioner costs, expenses and reasonable attorney fees
pursuant to the Equal Access of Justice Act, 28 U.S.C. § 2412 or other authority;
and
/17
/17
/17
/17

/11
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6. For such other relief as this Court deems just and proper.
Respectfully submitted,

Dated: October 27, 2016 s/ Whitman F. Manley

Whitman F. Manley

Andrea K. Leisy

REMY MOOSE MANLEY, LLP
555 Capitol Mall, Suite 800
Sacramento, CA 95814

Tel.: (916) 443-2745
wmanley@rmmenvirolaw.com
aleisy@rmmenvirolaw.com

Attorneys for Petitioner
CITY OF NEWPORT BEACH,
CALIFORNIA
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing with the Clerk of the Court

for the United States Court of Appeals for the Ninth Circuit by using the appellate
CM/ECF system on October 27, 2016.

Participants in the case who are registered CM/ECF users will be served by the
appellate CM/ECF system.

I further certify that some of the participants in the case may not be registered
CM/ECEF users. I have mailed the foregoing document by First-Class Mail,
postage prepaid, or have dispatched it to a third party commercial carrier for

delivery within 3 calendar days to the following non-CM/ECF participants.

United States Federal Aviation Administration Respondents
and Michael P. Huerta
c/o Agnes Rodriguez, Sr. Attorney VIA FEDERAL EXPRESS

800 Independence Avenue, SW
Washington, D.C. 20591

United States Department of Transportation Respondents
and Anthony Foxx
c/o Paul M. Geier, Assistant General Counsel VIA FEDERAL EXPRESS

1200 New Jersey Avenue, SE
Washington, D.C. 20590

s/ Judith A. Salas
Judith A. Salas
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FONSI

EXHIBIT A
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Federal Aviation Administration

Finding of No Significant Impact (FONSI)
and
Record of Decision (ROD)

For the Southern California
Metroplex Project (SoCal Metroplex)

August 2016

. INTRODUCTION

This document serves as the Federal Aviation Administration’s (FAA) Finding of No
Significant Impact and Record of Decision (FONSI/ROD) for the Environmental Assessment
for the Southern California Metroplex Project (SoCal Metroplex), August 2016, attached
hereto and incorporated by reference. The FONSI/ROD has been prepared in compliance
with the National Environmental Policy Act of 1969 (NEPA) (42 United States Code (U.S.C.)
Section 4321 et seq.); implementing regulations issued by the Council on Environmental

. Quality (CEQ) (40 Code of Federal Regulations (CFR), parts 1500-1508); and FAA Order
1050.1E, Environmental Impacts: Policies and Procedures, effective March 20, 2006 (“FAA
Order 1050.1E”). This FONSI/ROD is also used by the FAA to demonstrate and document
its compliance with the several procedural and substantive requirements of aeronautical,
environmental,. programmatic, and other statutes and regulations that apply to FAA
decisions on proposed actions. This FONSI/ROD is based on the information and analysis
contained in the Final Environmental Assessment (Final EA) dated August 2016, attached
hereto.
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This FONSI/ROD:

e Documents the FAA’s findings that the SoCal Metroplex Project will not have
significant environmental impacts and explains the basis for those findings; and,

o Approves certain Federal actions associated with the implementation of the
Proposed Action. Implementation of the Proposed Action will result in no airport-
related development, land acquisition, construction, or other ground disturbance
activities.

In approving the SoCal Metroplex Project, the FAA has considered 49 U.S.C. § 40101(d)(4),
which gives the FAA various responsibilities and holds it accountable for controlling the use
of navigable airspace and regulating civil and military operations in that airspace in the
interest of safety and efficiency. Consideration has been given to 49 U.S.C. § 40103(b)(2),
which authorizes the FAA Administrator to prescribe air traffic rules and regulations
governing the flight, navigation, protection, and identification of aircraft, as well as those
ensuring the efficient utilization of navigable airspace. 49 U.S.C. § 40103(b)(2) directs the
FAA Administrator to ensure the protection of persons and property on the ground by
prescribing rules for safe altitudes of flight and rules for the prevention of collisions between
aircraft, between aircraft and land or water vehicles, and between aircraft and airborne
objects.

The FAA has given careful consideration to the aviation safety and operational objectives of
the SoCal Metroplex Project and considered various aeronautical factors and judgments
presented. The FAA identified the need to enhance efficiency in the national air
transportation system and the potential environmental impacts of the Project.

Il. BACKGROUND

The FAA is in the process of implementing the Next Generation Air Transportation System
(NextGen), the FAA’s plan to modernize the National Airspace System (NAS) through 2025.
NextGen is a complex program intended to develop and implement new technologies, while
integrating existing technologies and adapting the air traffic management system to a new
way of operating. NextGen represents an evolution from an air traffic control system that is
a primarily ground-based system to a system that is satellite-based and will allow the FAA
to guide and track air traffic more precisely and efficiently. To achieve NextGen goals, the
FAA is implementing new Area Navigation (RNAV) and Required Navigation Performance
(RNP) air traffic routes and instrument procedures, which include RNAV Standard
Instrument Departures (SIDs), RNAV Standard Terminal Arrival Routes (STARs), and
RNAYV Standard Instrument Approach Procedures (SIAPs) that use emerging technologies
and aircraft navigation capabilities. The implementation of RNAV and RNP procedures
enables the use of other Performance Based Navigation (PBN) technology in the NAS, and
facilitates more efficient procedures such as Optimized Profile Descents (OPD) and
Optimized Profile Climbs (OPC). The Metroplex Initiative is considered a mid-term
implementation step in the overall process of transitioning to the NextGen system. The FAA
intends to design and implement RNAV procedures that will take advantage of the
technology readily available in the majority of aircraft as part of the Metroplex initiative. The
Metroplex initiative specifically addresses airspace congestion, airports in close
geographical proximity, and other limiting factors that reduce efficiency in busy Metroplex
airspace. Efficiency is improved by expanding the implementation of RNAV-based standard
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