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LEY

Para añadir unos nuevos incisos (f) y (g) al Artículo 93 de la Ley 146-2012, según enmendada, conocida como “Código Penal de Puerto Rico”, a los fines de establecer que constituirá asesinato en primer grado, aquél que se cometa contra una mujer embarazada, resultando, además, en la muerte del feto; disponer que de configurase esta modalidad de asesinato, se entenderá que el victimario ha cometido un doble delito; a saber, uno contra la mujer embarazada y otro contra el(la) niño(a) por nacer; y para establecer que si después de un procedimiento legal de aborto, un(a) niño(a) nasciese vivo(a), el médico vendrá obligado a proveer todos los cuidados clínicos necesarios para la supervivencia de éste(a); entendiéndose como asesinato en primer grado el incumplir con dicho mandato. 
EXPOSICIÓN DE MOTIVOS

Es la intención de la presente legislación, ofrecer la oportunidad de plantear un nuevo paradigma social con respecto al “nasciturus”. Cabe mencionar que nasciturus es el concebido y no nacido al que en Derecho Civil se le conceden determinados derechos, tanto hereditarios, como la posibilidad de ser donatario (destinatario o beneficiario) en alguna donación. Jurídicamente se considera nasciturus al feto desde el momento de la concepción hasta su separación completa del cuerpo de la madre mediante el corte del cordón umbilical (Cf. Código Civil, art.24).
Ese nuevo paradigma social con respecto al nasciturus nos hará entender que la vida por nacer es un valor fundamental a nivel social y que el estado tiene interés legítimo en promover y proteger la vida. Precisamente en el caso Planned Parenthood of Southeastern Pensylvania v. Casey 505 US 833 (1992) el Tribunal Supremo anuló el esquema de los trimestres del caso Roe vs. Wade en la que el estado no podía intervenir en el primer trimestre, y en el segundo solo podía intervenir para proteger la vida de la madre. Ya en el tercero trimestre, según ese es esquema superado, el estado podía prohibir el aborto, pero con la excepción cuando estuviera en peligro la vida o la salud de la madre, por eso en ese caso se afirma: 

[t]he woman's liberty is not so unlimited, however, that from the outset the State cannot show its concern for the life of the unborn, and at a later point in fetal development the State's interest in life has sufficient force so that the right of the woman to terminate the pregnancy can be restricted. […] the State has a legitimate interest in promoting the life or potential life of the unborn […]

Though the woman has a right to choose to terminate or continue her pregnancy before viability, it does not at all follow that the State is prohibited from taking steps to ensure that this choice is thoughtful and informed. Even in the earliest stages of pregnancy, the State may enact rules and regulations designed to encourage her to know that there are philosophic and social arguments of great weight that can be brought to bear in favor of continuing the pregnancy to full term and that there are procedures and institutions to allow adoption of unwanted children as well as a certain degree of state assistance if the mother chooses to raise the child herself. " `[T]he Constitution does not forbid a State or city, pursuant to democratic processes, from expressing a preference for normal childbirth.' " Webster v. Reproductive Health Services, 492 U. S., at 511 (opinion of the Court) (quoting Poelker v. Doe, 432 U.S. 519, 521 (1977)). It follows that States are free to enact laws to provide a reasonable framework for a woman to make a decision that has such profound and lasting meaning. This, too, we find consistent with Roe's central premises, and indeed the inevitable consequence of ourholding that the State has an interest in protecting the life of the unborn. We reject the trimester framework, which we do not consider to be part of the essential holding of Roe.

Lo anterior, significa que nosotros como sociedad podemos y debemos de promover la vida del nasciturus con medidas también de carácter penal que puedan enviar un mensaje claro a nivel social y pueda proteger ese valor humano. Todo eso es posible sin infringir las decisiones de los Tribunales al respecto, que, aunque considero que no son conforme a derecho y que son un atentado contra la dignidad humana, no puedo, lamentablemente, revertirla completamente desde acciones meramente legislativas. 
Este nuevo paradigma es necesario ya que el Informe presentado al Gobernador en septiembre del 2013 por la Junta de Planificación se nos advierte que el envejecimiento poblacional en Puerto Rico pone en peligro, según algunos escenarios, la supervivencia de nuestra raza puertorriqueña
. Y entre las razones de ese envejecimiento es el calo alarmante de la natalidad. Ese calo solo puede ser revertido con políticas públicas, también en el ámbito penal, que protejan y promuevan una nueva mentalidad social sobre la vida que nos libere del reduccionismo del aborto como derecho y nos abra el horizonte del interés legítimo del Estado en la promoción de la vida por nacer. 
Es más en el 1989 el Tribunal Supremo de los Estados Unidos en el caso Webster v. Reproductive Health services (492 US 490) se negó a invalidar un estatuto del estado Missouri que declaraba que “the life of each human being begins at conception” y que: “unborn children have protectable interests in life, health and well-being” y además  “requires that all state laws be interpreted to provide unborn children with the same rights enjoyed by other persons, subject to the Federal Constitution and this Court's precedents”. Por lo tanto, la corte reconoció que los estados son libres de emanar leyes que reconozcan jurídicamente al niño no nacido en la medida en que no incluya restricciones al aborto que el caso Roe vs. Wade prohíbe.
Por eso, teniendo en cuenta ese marco jurídico entendemos que se debe reformar el Código Penal para que tenga un nuevo apartado que proteja la vida del niño en gestación. Existen 29 estados de los Estados Unidos que han desarrollado distintas leyes penales para la protección del niño no nacido
. De hecho, a nivel federal se aprobó por el Congreso federal el Unborn Victims of Violence Act of 2004 (Public Law 108-212).
De otro lado, es importante resaltar que en nuestro estado de derecho actual el ser humano que viva desprendido del seno materno es persona, sujeto de todas las protecciones legales, entre ellas la defensa de su vida
. Hemos tenido conocimiento que existen procedimientos abortivos legales que no comportan la muerte del niño nacido, sino que permanece vivo. El estado ante ese hecho no puede permanecer de “brazos cruzados”, sino que tiene la obligación de proteger esa vida humana y proveerle los cuidados y protecciones necesarias para que pueda sobrevivir. En atención a esto, a través de esta Ley, se obliga al médico a proveerle los cuidados clínicos necesarios que puedan hacer posible la supervivencia de la criatura. El incumplir con esta obligación sería una acción criminosa por omisión impropia
.
Asimismo, disponemos que constituirá asesinato en primer grado, aquél que se cometa contra una mujer embarazada, resultando, además, en la muerte del feto; entendiéndose que de configurase esta modalidad de asesinato, se considerará que el victimario ha cometido un doble delito; a saber, uno contra la mujer embarazada y otro contra el(la) niño(a) por nacer.

DECRÉTASE POR LA ASAMBLEA LEGISLATIVA DE PUERTO RICO:

Sección 1.- Se añaden unos nuevos incisos (f) y (g) al Artículo 93 de la Ley 146-2012, según enmendada, que leerán como sigue:
“Artículo 93.- Grados de asesinato.
Constituye asesinato en primer grado: 

(a)…

(e)…

(f) Todo asesinato que se cometa contra una mujer embarazada, resultando, además, en la muerte del feto. De configurase esta modalidad de asesinato, se entenderá que el victimario ha cometido un doble delito; a saber, uno contra la mujer embarazada y otro contra el(la) niño(a) por nacer.

(g) Si después de un procedimiento legal de aborto, un(a) niño(a) nasciese vivo(a), el médico vendrá obligado a proveer todos los cuidados clínicos necesarios para la supervivencia de la criatura; entendiéndose como asesinato en primer grado el incumplir con el mandato dispuesto en este inciso.
Toda otra muerte de un ser humano causada temerariamente constituye asesinato en segundo grado.”
Sección 2.- Esta Ley entrará en vigor inmediatamente después de su aprobación.
� Cf. INFORME DE LA JUNTA DE PLANIFICACION AL BOBERNADOR, HON. ALEJANDRO GARCIA PADILLA, Septiembre 2013. Reto Demográfico: Reducción de nacimientos. � HYPERLINK "http://www.jp.gobierno.pr/Portal_JP/Portals/0/ResumenEconomico2013/Suplemento%20Natalidad%202013.pdf" �http://www.jp.gobierno.pr/Portal_JP/Portals/0/ResumenEconomico2013/Suplemento%20Natalidad%202013.pdf� (Ultimo entrada 10/30/2014)


� Alabama: Legislation taking effect July 1, 2006 (HB 19) amended Section 13A-6-1 of the Code of Alabama to include "an unborn child in utero at any stage of development, regardless of viability" as a "person" and "human being" for purposes of the state laws dealing with murder, manslaughter, criminally negligent homicide, and assault. Alaska: Alaska Statutes 11.41 (as amended by Senate Bill 20, enacted June 16, 2006) establishes the crimes of "murder of an unborn child," "manslaughter of an unborn child," "criminally negligent homicide of an unborn child," and "assault of an unborn child." Alaska Statutes 11.81.900(b) defines "unborn child" as "a member of species Homo sapiens, at any stage of development, who is carried in the womb."Arizona:  The "unborn child in the womb at any stage of its development" is fully covered by the state's murder and manslaughter statutes.  For purposes of establishing the level of punishment, a victim who is "an unborn child shall be treated like a minor who is under twelve years of age."  Senate Bill 1052, signed into law on April 25, 2005, amending the following sections of the Arizona Revised Statutes:  13-604, 13-604.01, 13-703, 13-1102, 13-1103, 13-1104, 13-1105, 13-4062, 31-412, 41-1604.11 and 41-1604.13. Arkansas: Effective in August, 2013, the killing of an "unborn child" is capital murder, murder in the first degree, murder in the second degree, manslaughter, or negligent homicide. Ark. Stat. Ann. § 5-1-102(13)(b)(i)(a), read with Ark. Stat. Ann. §§ 5-10-101 to 5-10-105. (A separate Arkansas law makes it a battery to cause injury to a woman during a Class A misdemeanor to cause her to undergo a miscarriage or stillbirth, or to cause injury under conditions manifesting extreme indifference to human life and that results in a miscarriage or stillbirth. Ark. Stat. Ann. § 5-13-201 (a)(5)(a).) Until August, 2013, "unborn child" was defined as a fetus of 12 weeks or older, but Act 1032 of the 2013 Regular Session (SB 417) changed the definition to "offspring of human beings from conception until birth. “Georgia: Legislation taking effect July 1, 2006 (SB 77) recognizes an "unborn child" (defined as "a member of the species homo sapiens at any stage of development who is carried in the womb") as a victim of the offenses of feticide, voluntary manslaughter of an unborn child, assault of an unborn child, and battery of an unborn child. (Official Code of Georgia Annotated, Sections 16-5-20, 16-5-28, 16-5-29, 16-5-80) Legislation (SB 529) taking effect July 1, 2008 recognizes the crimes of "feticide by vehicle" in the first and second degree.  (Section 40-6-393.1) Idaho: Murder is defined as the killing of a "human embryo or fetus" under certain conditions. The law provides that manslaughter includes the unlawful killing of a human embryo or fetus without malice. The law provides that a person commits aggravated battery when, in committing battery upon the person of a pregnant female, that person causes great bodily harm, permanent disability or permanent disfigurement to an embryo or fetus. Idaho Sess. Law Chap. 330 (SB1344)(2002).Illinois: The killing of an "unborn child" at any stage of pre-natal development is intentional homicide, voluntary manslaughter, or involuntary manslaughter or reckless homicide. Ill. Comp. Stat. ch. 720, §§5/9-1.2, 5/9-2.1, 5/9-3.2 (1993). Ill. Rev. Stat. ch. 720 § 5/12-3.1. A person commits battery of an unborn child if he intentionally or knowingly without legal justification and by any means causes bodily harm to an unborn child. Read with Ill. Rev. Stat. ch. 720 § 5/12-4.4.Kansas: Under "Alexa's Law," signed into law on May 9, 2007, as part of HB 2062, effective July 1, 2007, an "unborn child," meaning "a living individual organism of the species homo sapiens, in utero, at any stage of gestation from fertilization to birth," is defined as a "person" and a "human being" for the purposes of the Kansas statutes against first degree murder, second degree murder, capital murder, voluntary manslaughter, involuntary manslaughter, vehicular homicide, and numerous battery offenses. Kentucky:  Since February, 2004, Kentucky law establishes a crime of "fetal homicide" in the first, second, third, and fourth degrees.  The law covers an "unborn child," defined as "a member of the species homo sapiens in utero from conception onward, without regard to age, health, or condition of dependency." Louisiana: The killing of an "unborn child" is first degree feticide, second degree feticide, or third degree feticide. La. Rev. Stat. Ann. §§14:32.5 - 14.32.8, read with §§14:2(1), (7), (11) (West 1997). Michigan: The killing of an "unborn quick child" is manslaughter under Mich. Stat. Ann. § 28.555. The Supreme Court of Michigan interpreted this statute to apply to only those unborn children who are viable. Larkin v. Cahalan, 208 N.W.2d 176 (Mich. 1973). However, a separate Michigan law, effective Jan. 1, 1999, provides felony penalties for actions that intentionally, or in wanton or willful disregard for consequences, cause a "miscarriage or stillbirth," or cause "aggravated physical injury to an embryo or fetus."(M.C.L. 750.90a through 750.90f) Minnesota: Since 1986 the killing of an "unborn child" at any stage of pre-natal development is murder (first, second, or third degree) or manslaughter, (first or second degree). It is also a felony to cause the death of an "unborn child" during the commission of a felony. Minn. Stat. Ann. §§609.266, 609.2661- 609.2665, 609.268(1) (West 1987). The death of an "unborn child" through operation of a motor vehicle is criminal vehicular operation. Minn. Stat. Ann. §609.21 (West 1999). Mississippi:  Under a law enacted May 6, 2004, and effective July 1, 2004, for purposes of enumerated state laws dealing with various types of homicide and certain other violent crimes, "the term 'human being' includes an unborn child at every stage of gestation from conception until live birth and the term 'unborn child' means a member of the species homo sapiens, at any stage of development, who is carried in the womb."  (SB 2869) In 2011, the legislature revised the law to clarify that certain conduct resulting in "serious physical injury to the embryo or fetus" is a felony punishable by up to 20 years imprisonment. (SB No. 2615, signed February 24, 2011, effective July 1, 2011.) Missouri: The killing of an "unborn child" at any stage of pre-natal development is involuntary manslaughter or first degree murder. Mo. Ann. Stat. §§1.205, 565.024, 565.020 (Vernon Supp. 1999), State v. Knapp, 843 S.W.2d 345 (Mo. 1992), State v. Holcomb, 956 S.W.2d 286 (Mo. App. W.D. 1997). Nebraska: The killing of an "unborn child" at any stage of pre-natal development is murder in the first degree, second degree, or manslaughter. Neb. Rev. Stat. § 28-391 to § 28-394. (2002) In addition, "The Assault of an Unborn Child Act," effective April 13, 2006, provides that a criminal attacker who causes "serious bodily injury" to an unborn child commits the offense of "assault on an unborn child" in the first, second, or third degree. "Unborn child" is defined as "an individual member of the species Homo sapiens at any stage of development in utero." (LB 57, 2006)North Carolina: House Bill 215, titled the Unborn Victims of Violence Act / Ethen’s Law, signed April 29, 2011 and effective December 1, 2011, recognizes an “unborn child” (defined as “a member of the species homo sapiens, at any stage of development, who is carried in the womb”) as a victim for the crimes of “murder of an unborn child,” “voluntary manslaughter of an unborn child,” “involuntary manslaughter of an unborn child,” “assault inflicting serious bodily injury on an unborn child,” and “battery of an unborn child.” (N.C. Gen. Stat. § 14-23.1-14-23.8). North Dakota: Since 1987 the killing of an "unborn child" at any stage of pre-natal development is murder, felony murder, manslaughter, or negligent homicide. N.D. Cent. Code §§12.1-17.1-01 to 12.1-17.1-04 (1997). Ohio: At any stage of pre-natal development, if an "unborn member of the species homo sapiens, who is or was carried in the womb of another" is killed, it is aggravated murder, murder, voluntary manslaughter, involuntary manslaughter, negligent homicide, aggravated vehicular homicide, and vehicular homicide. Ohio Rev. Code Ann. §§ 2903.01 to 2903.07, 2903.09 (Anderson 1996 & Supp. 1998). Oklahoma:  House Bill 1686, signed into law on May 20, 2005, recognizes "an unborn child" as a victim under state laws against murder, manslaughter, and certain other acts of violence.  The law defines "unborn child" as "the unborn offspring of human beings from the moment of conception, through pregnancy, and until live birth including the human conceptus, zygote, morula, blastocyst, embryo and fetus." Following upon the law enacted in 2005, Senate Bill 1742, signed into law May 23, 2006, ensures that Oklahoma’s recognition of the unborn child as a separate victim applies uniformly across all of Oklahoma’s homicide statutes. Pennsylvania: An individual commits criminal homicide in the first, second, or third-degree, or voluntary manslaughter of an "unborn child" if the individual intentionally, knowingly, recklessly or negligently causes the death of an unborn child. 18 Pa. Cons. Stat. Ann. §§ 2601 to 2609 (1997)  "Unborn child" and "fetus." Each term shall mean an individual organism of the species Homo sapiens from fertilization until live birth."  On December 27, 2006, in the case of Commonwealth of Pennsylvania v. Bullock (J-43-2006), the Pennsylvania Supreme Court unanimously rejected an array of constitutional challenges to the law, including claims based on Roe v. Wade and equal protection doctrine. South Carolina: S. 1084, signed into law and effective on June 2, 2006, recognizes a "child in utero" who is injured or killed during an act of criminal violence as a separate victim of a separate offense. The term "child in utero" is defined as "a member of the species homo sapiens, at any stage of development, who is carried in the womb. “South Dakota: The killing of an "unborn child" at any stage of pre-natal development is fetal homicide, manslaughter, or vehicular homicide. S.D. Codified Laws Ann. §22-16-1, 22-16-1.1, 22-16-15(5), 22-16-20, and 22-16-41, read with §§ 22-1-2(31), 22-1-2(50A) (Supp. 1997). Tennessee:  Effective July 1, 2012 (HB 3517, enacted as Pub. Ch. 1006), Tennessee law includes "a human embryo or fetus at any stage of gestation in utero" as a victim of such offenses as murder, voluntary manslaughter, vehicular homicide, and reckless homicide.  See Tennessee Code Annotated, Sections 39-13-107 and 39-13-214.  This law replaces a law that took effect in 2011, which had applied the same principle to "a fetus of a human being."  The new language is intended to ensure that the protection extends throughout the period of pre-natal development, along with other technical changes.  Prior to 2011, Tennessee law recognized an unborn child as a crime victim only after "viability. “Texas:  Under a law signed June 20, 2003, and effective September 1, 2003, the protections of the entire criminal code extend to "an unborn child at every stage of gestation from fertilization until birth."  The law does not apply to "conduct committed by the mother of the unborn child" or to "a lawful medical procedure performed by a physican or other licensed health care provider with the requisite consent."  (SB 319, Prenatal Protection Act) Utah: The killing of an "unborn child" at any stage of pre-natal development is treated as any other homicide. Utah Code Ann. § 76-5-201 et seq. (Supp. 1998) and UT SB 178 (2002).  See Utah Supreme Court decision in State of Utah v. MacGuire (January 23, 2004). Virginia:  Effective July 1, 2004, Code of Virginia Section 18.2-32.2 provides:  "Any person who unlawfully, willfully, deliberately, maliciously and with premeditation kills the fetus of another" may be imprisoned from 20 years to life; and any person who does so without premeditation may be imprisoned for not less than five nor more than 40 years. West Virginia:  2005 Senate Bill 146, signed into law on May 20, 2005, provided that "a pregnant woman and the embryo or fetus she is carrying in the womb constitute separate and distinct victims" for purposes of the state laws governing murder, manslaughter, and certain other crimes of violence.  Code of West Virginia Section 61-2-30. Wisconsin:  Since 1998 the killing of an "unborn child" at any stage of pre-natal development is first-degree intentional homicide, first-degree reckless homicide, second-degree intentional homicide, second-degree reckless homicide, homicide by negligent handling of dangerous weapon, explosives or fire, homicide by intoxicated use of vehicle or firearm, or homicide by negligent operation of vehicle. Wis. Stat. Ann. §§939.75, 939.24, 939.25, 940.01, 940.02, 940.05, 940.06, 940.08, 940.09, 940.10 (West 1998).





� Cf. Código Civil art.24


� Cf. Código Penal 2015, art. 15





