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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT COURTIN AND FOR ESCAMBIA 
COUNTY, FLORIDA 

 
CLARKE ALLEN, ET AL.,    ) 
       ) 
  PLAINTIFFS, Individually  ) 
  and on behalf of a class of  ) 
  Persons defined below,  ) 
       ) 
v.       ) Case No. 2015-CA-000722 
       ) Division C 
       )  
A. E. NEW JR., INC.;     ) 
CALDWELL ASSOCIATES    ) 
ARCHITECTS, INC.;     ) 
and ESCAMBIA COUNTY, FLORIDA, ET AL.,  ) 
       ) 
  DEFENDANTS.     ) 

 
PLAINTIFFS’ UNOPPOSED MOTION FOR PRELIMINARY  

APPROVAL OF CLASS ACTION SETTLEMENT AND  
CERTIFICATION OF SETTLEMENT CLASS 

 
NOW COME Plaintiffs, by and through their Attorneys of Record, and move for 

preliminary approval of a proposed settlement on the terms specified in the Settlement 

Agreement and General Release attached hereto and incorporated herein by reference 

(hereinafter “Agreement)1 of this action (hereinafter the “Litigation”), which is 

unopposed by Defendants A.E. New, Jr., Inc., Caldwell Associates Architects, Inc., 

Escambia County, Florida, Alliance Laundry Holdings, LLC, The City Of Pensacola D/B/A 

Pensacola Energy, Coin Laundry Equipment Co., Inc.., Futch Design Associates, LLC, Glaze 

Communications, H.M. Yonge & Associates, Inc., Klocke and Associates, Inc., Premier 

Engineering, Rebol-Battle & Associates, and Semco of Pensacola, Inc.  The terms of this 

                                                 
1  As used in this Motion, capitalized words and terms have the meaning given in the 

Agreement. 
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Settlement are set forth in the Agreement attached hereto as Exhibit 1.  As grounds in 

support thereof, Plaintiffs states: 

 1. Plaintiffs originally filed this case for Plaintiffs on April 29, 2015.  Plaintiffs 

filed an Amended Complaint on July 14, 2017, seeking leave, pursuant to Rule 1.220 of 

the Florida Rules of Civil Procedure, to certify a class of those individuals who were at the 

scene of the Explosion as described in the Amended Class Action Complaint, for alleged 

liability and damages to Plaintiffs and the Settlement Class Members defined in the 

Amended Class Action Complaint in connection with the Fire. 

2. If approved, the Settlement provides the following benefits to the Settlement Class: 

A. Up to Seventeen Million Five Hundred Thousand Dollars ($17,500,000) 
(hereinafter the “Fund”) to the Settlement Class subject to erosion of policy 
limits, to be distributed as set forth in the Agreement, Escrow Agreements and 
documents accompanying this Motion..  

 
B. All costs of Notice are presently estimated to be approximately $5,000, and 

shall be borne by the Fund. All costs of Claims Administration shall be borne 
by the Fund.  

 
 

C. Attorneys’ fees and costs of litigation to be paid from the Fund, subject to 
Court approval, in an amount not to exceed one-third of the value of the 
Settlement Amount. 

 
D. The remainder to the Fund will be deposited into Escrow or other accounts as 

set forth in the Agreement, and subsequently distributed to the Class as set 
forth in the Agreement.  

 
 

3. This Settlement is a claims-based settlement.  Potential Claimants shall complete the 

proposed Claim Form in Exhibit B to the Settlement Agreement in Exhibit 1 to this 

Motion.  Plaintiffs respectfully request that this Honorable Court find the Claim Form 

to be fair and reasonable and approve it. 
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4. The Settlement was negotiated at arms-length by Counsel for the Parties and is fair, 

just, reasonable, valid and adequate, subject to any objections that may be raised at 

a Fairness Hearing to be set by the Court.  

5. While Plaintiffs are confident of a favorable determination on the merits of Plaintiffs’ 

claims, Plaintiffs have determined that the proposed Settlement provides significant 

benefits to and is in the best interests of the Settlement Class in light of the 

uncertainty posed by this pending matter and Defendants’ lack of significant 

resources beyond those allocated to the proposed Settlement, Plaintiffs opine that 

the Settlement is appropriate in light of the expense and time required to pursue the 

Action, as well as the uncertainty, risk, and difficulties of proof inherent in prosecuting 

claims like those asserted by Plaintiffs. Defendants believe they have substantial and 

meritorious defenses to Plaintiffs’ claims, but nonetheless have determined that it is 

desirable to settle the Action on the terms set forth in the Agreement. Accordingly, 

Plaintiffs move the Court for an order preliminarily approving the proposed 

Settlement as fair, adequate and reasonable, and within the range of possible final 

approval and provisionally certifying the Settlement Class pursuant to Rule 1.220, Fla. 

R. Civ. P..   

6. Plaintiffs also seek Court approval of the notice program and request findings that it 

constitutes the best notice practicable under the circumstances, satisfies due process, 

Rule 1.220, and other applicable law. Lastly, Plaintiffs request that the Court set the 

date and time for the Final Approval Hearing and Claims, Objection and Opt-Out 

deadlines. 
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7. For Settlement purposes only, Plaintiffs Christopher Hankinson, the Estate of Robert 

Earl Simmons, Cornelius Lee Henderson and Ronnie Lucas, Bryan Joseph Gilpatrick and 

Domanick George, Rex Jordan, Gary Norman Hauffe and DeMarco Banks, Cameron 

Perkins and James Richardson, Shawn Moyers, Joyce Montgomery, and Shannon 

Hankinson, as a claimant in her own right and as spouse of claimant Christopher 

Hankinson, have agreed to serve as the Settlement Class Representatives for the 

Settlement Class.  Plaintiffs request that they be so appointed.   

8. Plaintiffs respectfully request that the Court designate Christopher P. Janes and 

Adrian R. Bridges of Michles & Booth, Pensacola, Florida, Eric D. Stevenson and J. 

Christopher Klotz of Stevenson Klotz, Pensacola, Florida and Casey L. Lott of Langston 

& Lott, Booneville, Mississippi, as Class Counsel. 

9. Plaintiffs respectfully request that the Court affirm the authority of Settlement Class 

Counsel to execute the Settlement Agreement on behalf of the Settlement Class 

Members. 

10. Plaintiffs respectfully submit that the term “Class” is defined in the Agreement, as 

follows: 

All persons who were at the scene of the Escambia County Central Booking and 
Detention Facility in Pensacola, Florida, during the Explosion, or subsequent 
evacuation therefrom and emergency responses thereto; anyone who was 
married to such a Claimant at the time of any of the foregoing events;  in the 
case of a Claimant who is deceased, the wrongful death beneficiaries or heirs of 
said Claimant; or anyone who is related to the Claimant and has a Claim through 
the Claimant due to said relationship,  
 

11. The Settlement Class as described in the Agreement consists of at least 668 Class 

Members and is so numerous that joinder of all members is impracticable.  
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12. The Parties have agreed to settle the Claims asserted for a sum not to exceed 

Seventeen Million Five Hundred Thousand Dollars ($17,500,000), subject to erosion 

of policy limits. The proposed Settlement is inclusive of all claims, payment of notice 

costs, attorneys’ fees, costs and expenses, and all other items of liability. This is a full-

distribution non-reversionary settlement to be paid into the Plan after the payment 

of notice costs, attorneys’ fees, costs and expenses. No sums will revert to 

Defendants.  The proposed payments under the Agreement will directly benefit the 

Settlement Class Members and represent a reasonable compromise of the Settlement 

Class Members’ claims against Defendants. 

13. The Parties respectfully request that a Fairness Hearing be held by the Court: 

a. To determine whether the proposed Settlement of the Action on the terms and 

conditions provided for in the Agreement is fair, reasonable, and adequate and 

should be approved by the Court under Rule 1.220, and whether a Final Approval 

Order should be entered; 

b. To consider such other matters as may properly come before the Court in 

connection with the certification of the Settlement Class, approval of the 

proposed Settlement Agreement, approval of attorneys’ fees and expenses as 

necessary,  and approval claims processing procedures, selection of the 

Settlement Administrator, and other matter related to approval and 

implementation of the Settlement Agreement. 

14. The Parties submit that, provided no appeal under Rule 9.130, Fla. R. App. P., is taken 

of the Preliminary Approval Order, thirty-one (31) days after rendition of the 
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Preliminary Approval Order, Class Counsel shall provide notice of the proposed 

Agreement to the Settlement Class Members as required by Rule 1.220 of the Florida 

Rules of Civil Procedure and all applicable statutes as set forth in the notice plan 

described herein.  If any appeal is taken of the Preliminary Approval Order, then such 

action will suspend the notice requirement until such time that a final Preliminary 

Approval Order based on a valid settlement agreement is in place. 

15. Class Counsel shall facilitate Class Notice by notice to all Settlement Class Members, 

by using a long form notice substantially in the form of Exhibit 3 hereto, which inter 

alia, will be posted on the Settlement Website, and notice of this Action and the 

Agreement shall also be provided by the Settlement Administrator and Class Counsel 

by all of the following: 

a. E-mailing the Claim Form which is part of Exhibit B to the Settlement Agreement 

that is Exhibit 1 to this Motion, together with this Order, to the approximately 448 

Class Members with individual Counsel, in care of their Counsel, and mailing the 

Claim Form together with the Preliminary Approval Order, to the remaining 

approximately 220 Class Members to their best known address after a due 

diligence search. 

b. Publication of the Published Notice, attached hereto as part of Exhibit B to the 

Settlement Agreement that is Exhibit 1 to this Motion, on two separate days in the 

Pensacola News Journal (Pensacola paper), the beginning date no earlier than 

fourteen (14) days after the date the date of the Preliminary Approval Order 

becomes effective, and the last date being no later than twenty-eight (28) days 
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after the date the Preliminary Approval Order becomes effective. 

c. Posting a copy of the Individual Notice, attached as part of Exhibit B to the 

Settlement Agreement in Exhibit 1 to this Motion, on the internet at a website 

with the address: www.pensacolasettlement.com.  The Parties shall also post on 

the website a copy of the Settlement Agreement as set out in paragraph 9.2.1 of 

the Settlement Agreement. 

d. For all Individual Notices returned by the U.S. mail service as undeliverable, Class 

Counsel (with the assistance of the Settlement Administrator as agreed among 

them) shall perform a computer-based skip-trace on the potential Settlement 

Class Member using an internet search engine (such as People Finders or 

equivalent).  Individual Notice shall be sent by U.S. mail to any current addresses 

for Settlement Class Members identified through this process.  For all Settlement 

Class Members that cannot be located through a skip-trace internet search 

engine, Settlement Class Counsel shall cause their names to be published in a 

single edition of the Pensacola News Journal along with a notice that they are 

potential Settlement Class Members and directions to obtain additional 

information regarding the proposed class settlement.  All skip-trace Individual 

Notices and the publication of potential Settlement Class Members’ names 

described in this paragraph shall occur on or before forty-five (45) days after the 

date the Preliminary Approval Order becomes effective. 

e. The Settlement Administrator shall make available his already-established toll-

free phone number (1-855-711-2079) to answer questions by the Settlement Class 
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Members, and shall leave such toll-free line open until the deadline for submission 

of Claim Forms. 

f. The Settlement Administrator shall file the list of the last known addresses for 

each individual to whom an Individual Notice was mailed into the record of these 

proceedings at least 15 days prior to the Fairness Hearing. 

g. Notice shall also be provided as set forth in the Agreement to the Florida 

Department of Revenue, Florida Agency for Health Care Administration – Third 

Party Liability Recovery Unit, Florida League of Cities and Centers for Medicare 

and Medicaid Services. 

16. The Parties submit that the notice plan is the best notice practicable under the 

circumstances, is reasonably calculated to apprise interested parties of the pendency 

of this action, affords such Settlement Class Members an opportunity to present their 

objections or exclude themselves from the Settlement Class, and complies in all 

respects with the requirements of Rule 1.220 and all the requirements of due process.   

17. Settlement Class members have the right to opt out of the Settlement Class or to 

object to the terms of the Settlement. Settlement Class Members who want to be 

excluded from the Settlement Class must send a written request for exclusion clearly 

evidencing their desire to opt out of the Settlement Agreement (“Opt-Out Request”) 

and signed by them or their duly authorized representative with documentation of 

such representative authorization to: 

The Pensacola Jail Explosion Settlement 
Ed Gentle 

Settlement Administrator 
501 Riverchase Parkway East, Suite 100 
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Hoover, Alabama  35244 
egentle@gtandslaw.com 

205-716-3000 
855-711-2079 

 
Such Opt-Out Request must be postmarked no later than two hundred fifty (250) days 

after the date the Preliminary Approval Order becomes effective.   

18. Any Settlement Class Member who timely files an Opt-Out Request in the manner 

provided herein is excluded from the Settlement Class and will not be entitled to any 

benefit described in the Agreement or notice, and will not be bound by any judgments 

adjudicating the claims of the Settlement Class Members. 

19. Any Settlement Class Member who does not timely file an Opt-Out Request in the 

manner provided herein will be bound by the Agreement if finally approved following 

the Fairness Hearing, including the terms of the Final Approval Order to be entered 

herein and the releases provided for in the Agreement. 

20. Any Settlement Class Member who has not requested exclusion from the Settlement 

Class may file an objection to final approval of the Agreement and/or appear at the 

Fairness Hearing personally or by counsel, provided that an appearance is served and 

filed as hereinafter provided, to show cause, if any, (a) why the Settlement Agreement 

should not be approved as fair, reasonable, and adequate; (b) why an order should 

not be entered dismissing with prejudice and releasing all claims of the Settlement 

Class Representatives and all Settlement Class Members against the Defendants and 

Released Persons; or (c) why the Court should not grant an allowance of reasonable 

costs and expenses to Settlement Class Counsel (to be payable from the Settlement 

Fund) for their services.   
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21. Unless the Court directs otherwise, Plaintiffs request that the  following procedures 

for lodging objections be established: 

a. Each Settlement Class Member wishing to object to the Settlement Agreement 

shall submit a timely written notice of their objection postmarked no later than 

two hundred fifty (250) days after the date the Preliminary Approval Order 

becomes effective.   

b. NOTE:  TO OBJECT, A CLASS MEMBER CANNOT OPT-OUT. 

c. Each objection shall set forth all reasons or bases for the Settlement Class 

Member’s objection, along with any argument, evidence and legal authority, if 

any, the objector asserts supports the objection.  The objection must be signed by 

the Settlement Class Member, or the objector’s duly authorized representative 

(including attorney), and provide information identifying the objector as a 

Settlement Class Member, the objector’s address, whether the objector intends 

on appearing at the Fairness Hearing.,.  FAILURE TO PRESENT OR UNTIMELY 

PRESENTATION OF ANY GROUND(S) FOR AN OBJECTION IN THIS WRITTEN FORM 

SHALL BE SUFFICIENT GROUNDS FOR DENIAL OF THE OBJECTION. 

d. Any objections must be filed with the Clerk of where the Action is filed.  

Additionally, one copy of the written objection shall be served upon the 

Settlement Administrator, and each of the following counsel: 

i. Settlement Class Counsel:  Casey L. Lott, Esq. of Langston & Lott, 100 S 

Main Street, Booneville, Mississippi  38829; Christopher P. Janes, Esq. and 

Adrian R. Bridges, Esq., of Michles & Booth, 501 Brent Lane, Pensacola, 
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Florida  32503; and Eric D. Stevenson, Esq. and  J. Christopher Klotz, Esq. 

of Stevenson Klotz, 212 W Intendencia Street, Suite A, Pensacola, Florida  

35202; 

ii. Robert N. Heath, Jr., Esq. of Robert N. Heath, P.A., 423 North Baylen Street, 

PO Box 13543, Pensacola, Florida  32591; 

iii. Defendants 

A.E. New, Jr., Inc. 
Steven Bauman, Esq. 
Anchors Smith Grimsley  
909 Mar Walt Drive, Suite 1014 
Fort Walton Beach, FL 32547-6711 
and 
W. David Jester, Esq.  
Galloway Johnson Tompkins Burr & Smith 
118 East Garden Street 
Pensacola, Florida 32502 

 
Alliance Laundry Holdings LLC 
Daniel J. Kissane, Esq. 
Cole, Scott & Kissane, P.A. 
4686 Sunbeam Road 
Jacksonville, Florida 32257 
 
City of Pensacola, Florida d/b/a Pensacola Energy 
G. Bruce Parkerson, Esq. 
James K. Ordeneaux, Esq. 
Plauche Maselli Parkerson 
One Shell Square 
701 Poydras St., Suite 3800 
New Orleans, Louisiana 70139 
 
Caldwell Associates Architects, Inc. 
Robert A. Emmanuel, Esq. 
Emmanuel Sheppard & Condon 
30 S. Spring Street 
Pensacola, FL 32502 

 
Coin Laundry Equipment Co., Inc. 
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Bruce D. Partington, Esq. 
Jason W. Peterson, Esq. 
Clark Partington Hart Larry Bond & Stackhouse, P.A. 
One Pensacola Plaza, Suite 800 
125 West Romana St. 
Pensacola, Florida 32502 
 
Charles V. Peppler, Esq. 
Deputy County Attorney 
Escambia County Attorney's Office 
221 Palafox Place, Suite 430 
Pensacola, Fl 32502 
 and 
J. Lawson Hester, Esq. 
Pettis, Barfield & Hester, P.A. 
4450 Old Canton Road 
Suite 210 
Jackson, Mississippi 39211 

 
Futch Design Associates, L.L.C. 
A. Grady “Bo” Williams IV, Esq. 
Breanne Stanley Zarzour, Esq. 
Phelps Dunbar L.L.P. 
101 Dauphin Street, Suite 1000 
Mobile, Alabama 36602 

 
Glaze Communications 
Wayne Tosko, Esq. 
Vasquez & Tosko LLP  
315 East Robinson Street, Suite 650  
Orlando, Florida 32801 
 
H.M. Yonge & Associates, Inc. 
Jorge L. Cruz, Esq. 
Robert E. Blumberg, Esq. 
Daniels, Rodriguez, Berkeley, Daniels, Cruz 
4000 Ponce de Leon Boulevard, Suite 800 
Coral Gables, Florida 33146 
 
Klocke and Associates, Inc. 
Thomas J. Guilday, Esq. 
Guilday, Simpson, West, Hatch, Lowe & Roane, P.A. 
1983 Centre Pointe Boulevard, Suite 200   
Tallahassee, Florida 32308 
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Premier Engineering 
Vincent A. “Van” Noletto, Esq. 
Carr Allison 
6251 Monroe Street 
Suite 200 
Daphne, AL 36526 
 
Rebol-Battle & Associates LLC 
Stuart C. Poague, Esq. 
Kubicki Draper 
1705 Metropolitan Boulevard, Suite 202 
Tallahassee, Florida 32308 

 
SEMCO of Pensacola Inc. 
Linda H. Wade, Esq. 
Wade Palmer & Shoemaker, P.A. 
14 North Palafox Street 
Pensacola, Florida 32502 

 

22. Settlement Class Members who object in the manner provided herein remain 

Settlement Class Members and will be bound by the Agreement and Final Approval 

Order if finally approved following the Fairness Hearing.  Any person who fails to 

object in the manner provided herein shall be deemed to have waived his or her 

objections and shall forever be barred from making any such objections in this lawsuit 

or in any other action or proceeding. 

23. Class Counsel waives their right to a separate award of Attorneys’ Fees payable from 

the Settlement Amount.  Class Counsel shall remain entitled to an award of expenses 

from the Settlement Amount and to such fees as they have agreed upon with their 

individual clients to be paid from each client’s individual distribution from the 

Settlement Amount.   . 

24. The Parties respectfully request that Mr. Ed Gentle, Esq. of Gentle, Turner, Sexton & 
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Harbison, LLC, be appointed as the Settlement Administrator and designated as the 

Special Master under Florida Rules of Civil Procedure 1.490, 12.492, and 5.697.  The 

scope of Mr. Gentle’s duties as a Special Master are to be limited to the duties 

ascribed to the Settlement Administrator and Escrow Agent as set out in the 

Agreement and Escrow Agreements executed in connection with the Agreement.  All 

fees and expenses of the Settlement Administrator shall be paid exclusively from the 

Settlement Fund pursuant to the terms of the Settlement Agreement.  Plaintiffs 

request that the Court approve the advancement by Defendants and Insurers of the 

sum of $35,000 payable as a reduction from the Settlement Fund to the Settlement 

Administrator, payable within fourteen (14) days from rendition of the Preliminary 

Approval Order.  In no event, regardless of whether the proposed Settlement 

Agreement is terminated or is otherwise not finally approved under Rule 1.220, shall 

Defendants be responsible for any fees, costs or expenses of the Settlement 

Administrator, except as stated above. 

25. The Parties request that the Court approve the Settlement Administrator budget of 

$270,000 in Exhibit J to the Agreement.  The Parties also request that the Court 

approve the Settlement Administrator’s conducting option lien resolution services for 

Claimants at the rate of $250 per Claimant for private liens and an additional charge 

of $250 per Claimant to process a DHR or restitution liens. 

26. The Parties also request that the Court approve the Settlement Administrator’s 

appointment of Robert Heath, Esq., as the Settlement Administrator’s agent to help 

pro se Claimants complete their Claim Forms with this service to continue throughout 
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the life of the Settlement.  The parties request that the Court approve Mr. Heath’s 

budget of $100,000, depicted in the Claim Form that is part of Exhibit B to the 

Settlement Agreement in Exhibit 1 to this Motion. 

27. The Parties request that the Court take notice that Mr. Gentle and Mr. Heath have 

received as advances from the Parties of $70,000 and $15,000 respectively, with these 

amounts to be repaid or credited as set forth in the Settlement Agreement upon 

funding of the Qualified Settlement Fund herein, should the Settlement go forward. 

28. The Parties request that the Subject Lawsuit shall be stayed pending the final 

determination of whether the Agreement should be approved, except those 

proceedings necessary to carry out the terms of the Agreement. 

29. The Manual for Complex Litigation (Fourth) (2004) §21.63 describes a three-step 

procedure for approval of class action settlements:  

1) Preliminary approval of the proposed settlement at an informal 
hearing;  
 

2) Dissemination of mailed and/or published notice of the settlement to 
all affected class members; and  

 
3) A “formal fairness hearing” or final settlement approval hearing, at 

which class members may be heard regarding the settlement, and at 
which evidence and argument concerning the fairness, adequacy, and 
reasonableness of the settlement may be presented.  

 
30. A class action may not be dismissed, compromised or settled on behalf of a certified 

class without the approval of the Court. Rule 1,220, Fla. R. Civ. P.  As described in the 

Manual for Complex Litigation (Fourth) (Fed. Judicial Center 2004) (“Manual”) §21.63, 

et seq., Rule 23 prescribes defined procedures and criteria for settlement approval in 

class action settlements, including preliminary approval, dissemination of notice to 
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class members, and a fairness hearing. See Manual at §§ 21.632, 21.633, and 21.634. 

31. A class action settlement should be approved so long as it is “fair, adequate and 

reasonable and is not the product of collusion between the parties.” Cotton v. Hinton, 

559 F.2d 1326 (5th Cir. 1977).  

32. The purpose of the Court’s preliminary evaluation of a settlement is to determine 

whether it is within the “range of reasonableness,” and thus whether disseminating 

notice to the class and scheduling a formal fairness hearing is merited. See Herbert B. 

Newberg, Newberg on Class Actions §11.25 et seq., and §13.64 (4th ed. 2002 and 

Supp. 2004). Preliminary approval does not require the Court to make an in-depth and 

final determination that a settlement is fair, reasonable, and adequate. Rather, that 

decision is made only at the final approval stage, after notice of the settlement has 

been given to the class members and they have had an opportunity to voice their 

views of the settlement or to exclude themselves from the settlement. See James Wm. 

Moore, Moore’s Federal Practice – Civil §23.165[3] (3d ed.).  

33. In determining whether the class action settlement is fair, reasonable, and adequate, 

the Fifth Circuit Court of Appeals held that the district court must consider the 

following six factors:  

(1) existence of fraud or collusion behind the settlement; (2) the 
complexity, expense and duration of litigation; (3) the stage of proceedings 
and the amount of discovery completed; (4) the probability of plaintiffs’ 
success on the merits; (5) the range of possible recovery; and (6) the 
opinions of the class counsel, class representatives, and absent class 
members.   

 
Reed v. Gen. Motors Corp., 703 F.2d 170 (5th Cir. 1983)(referred to herein as the “Reed 
factors”). 
 



17 
4828-4679-6104.1 

34. An analysis of the Reed factors establishes that this settlement is fair, reasonable, 

and adequate. 

35. The Court may presume that no fraud or collusion occurred between counsel in the 

absence of any evidence to the contrary. 4 NEWBERG ON CLASS ACTIONS § 11.51 

(4th ed.); Liger v. New Orleans Hornets NBA L.P., No. 05-1969, 2009 U.S. Dist. LEXIS 

85733, at *10 (E.D. La. Aug. 27, 2009). There are no allegations involving fraud or 

collusion in the settlement of this action.  

36. In addition, the facts belie any inference of fraud or collusion in the settlement of this 

matter. Plaintiffs and Defendants have vigorously prosecuted this action, and settled 

after arms-length negotiations efforts. 

37. The time and effort spent on negotiation, in consulting with the Class Representatives, 

indicates strongly that the negotiation was reached without collusion, but rather 

voluntarily in light of the risk to all Parties.  

38. “When the prospect of ongoing litigation threatens to impose high costs of time and 

money on the parties, the reasonableness of approving a mutually-agreeable 

settlement is strengthened.” Ayers v. Thompson, 358 F.3d 356, 369 (5th Cir. 2004). 

An analysis of the complexity, expenses and duration of this litigation indicate 

strongly that this settlement is fair, reasonable, and adequate.  

39. Significant investigation and due diligence has been conducted in this matter, both 

informally and formally. Under the third Reed factor, the key issue is whether "the 

parties and the district court possess ample information with which to evaluate the 

merits of the competing positions." Ayers, supra., 358 F.3d at 369. All of the parties 
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agree that considering the dismissal of Plaintiffs’ first two counts, as well as discovery 

related to the remaining counts, that Class Counsel is more than able to determine 

the settlement’s adequacy in relation to the probability of success on the merits were 

this litigation to continue.  

40. The probability of success on the merits is the most important Reed factor. Smith v. 

Crystian, 91 F. App'x 952, 954 n.3 (5th Cir. 2004). “In evaluating the likelihood of 

success, the Court must compare the terms of the settlement with the rewards the 

class would have been likely to receive following a successful trial.”  

41. The Reed “range of possible recovery factor” requires the Court to “establish the 

range of possible damages that could be recovered at trial and, then, by evaluating 

the likelihood of prevailing at trial and other relevant factors, determine whether the 

settlement is pegged at a point in the range that is fair to the plaintiff settlors.” Maher 

v. Zapata Corp., 714 F.2d 436, 460 (5th Cir. 1983).   

42. Finally, the opinions of class counsel, class representatives and absent class members 

must be considered in the analysis of whether this proposed settlement is fair, 

reasonable and adequate. 

43. The endorsement of class counsel is entitled to deference. In performing this 

balancing task, the trial court is entitled to rely upon the judgment of experienced 

counsel for the parties. Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977).   

44. Plaintiffs are represented by counsel experienced in complex class action litigation, 

complex litigation. See Christopher P. Janes, Esq., Declaration in Exhibit 2, Adrian R. 

Bridges, Esq., Declaration in Exhibit 3, Eric D. Stevenson, Esq., Declaration in Exhibit 4, 
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J. Christopher Klotz, Esq., Declaration in Exhibit 5, and Casey L. Lott, Esq., Declaration 

in Exhibit 6.  Plaintiffs note also that based on the posture of the litigation, and the 

risk involved Class Counsel are confident that this Settlement, while not the most 

desirable settlement, is fair, adequate and reasonable. 

45. All of the Class Representatives are also in favor of approval of this Class Action 

Settlement. 

46. As discussed hereinabove, the Reed factors strong favor preliminary approval of this 

Class Action Settlement.  

47. For any class certified, class members must be afforded the best notice practicable 

under the circumstances, which includes individual notice to all members who can be 

identified through reasonable effort.  See Philipps Petroleum Co. v. Shutts, 472 U.S. 

797, 811-812 (1985).  

48. Rule 2.516, Fla. R. Admin. Pro., requires electronic service.  Federal Courts around the 

country have also approved notice via electronic mail.  See Devi Khoday, et al., v. 

Systematic Corp, Case No. 11-cv-180,  April 5, 2016, United States District Court for 

the District of Minnesota  (on April 5, 2016, the court preliminarily approved a $60M 

settlement where defendants provided notice of the settlement to class members at 

their last known email address and by physical mailing to their last known physical 

address for members with an invalid or an unknown email address); Perkins, et al., v. 

LINKEDIN Corporation, Case No. 13-CV-04303-LHK, United States District Court for the 

Northern District of California (on June 11, 2015,, the court granted preliminary 

approval of a notice plan wherein notice was by electronic mail and website notice 
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through the settlement website);  Slipchenko v. Bruno Energy, Inc., 2015 U.S. LEXIS 

8177 (S.D. Tex. 2015) (electronic mail notice sent to those for whom defendants had 

email addresses was approved);  Fraley, et al., v. Facebook, Case No. CV-11-01726 RS, 

United States District Court for the Northern District of California, San Francisco 

Division (on August 26, 2013, the court entered final approval where notice was made 

via electronic mail and by publication); Browning v. Yahoo!, Inc., No. C04-01463 HRL, 

2006 Westlaw 3826714, at *8 (N.D. Cal. Dec. 27, 2006) (initial form notice by email 

approved); Chavez v. Netflix, 162 Cal. App. 4th 43, 58 (Ct. App. 2008); Tadepalli v. Uber 

Tech, 2015 U.S. Dist LEXIS 169 (N.D. Cal. December 17, 2015); Steinfeld v. Discover Fin. 

Servs., 2014 U.S. Dist. LEXIS 44855 (N.D. Cal. March 31, 2014) (electronic mail to class 

members approved where direct mail was sent to settlement class members who did 

not receive the email notice).  

49. The Settlement’s Notice Plan, as set forth above, is well-designed to give Class 

Members the best notice practicable of the Settlement, the claims process and 

deadline, and their opt-out and objection rights. The notice plan will be administered 

by Class Counsel, who have significant experience in effectuating notice.  

50. The notice plan shall be completed no later than forty-five (45) days after entry of the 

Preliminary Approval Order.  

51. Class Counsel will and has fairly and adequately represented the class as required by 

Rule 1.220. Class Counsel is qualified to vigorously pursue the interests of the class. 

Amchem Prods. v. Windsor, 521 U.S. 591 (1997).  

52. Class Counsel have prosecuted this claim vigorously, and have expended thousands 
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of hours in prosecuting this claim. In addition, Class Counsel is familiar with and has 

experience in litigating similar complex claims.   

53. Settlement Class Representatives will fairly and adequately represent and protect the 

interests of the Settlement Class. Settlement Class Representatives have retained able 

counsel with extensive experience in class action litigation, and have been active and 

vigilant in the prosecution of these claims. The interests of Settlement Class 

Representatives are coincident with and not antagonistic to the interests of the other 

Settlement Class Members.  

54. Class Counsel have submitted their declarations in support of this Motion, and said 

declarations are attached hereto in Exhibits 2, 3, 4, 5, and 6.  

55. As such, Settlement Class Representatives respectfully request that this Honorable 

Court appoint the above designated firms as Class Counsel. 

56. For settlement purposes, Settlement Class Representatives respectfully request that 

the Court provisionally certify the Settlement Class as defined hereinabove. 

Provisional certification for settlement purposes allows notice of the proposed 

Settlement to issue to inform Settlement Class Members of the existence and terms 

of the proposed Settlement, their right to be heard on its fairness, their right to opt 

out, and the date, time and place of the formal fairness hearing. See Manual for 

Compl. Lit., at §§ 21.632, 21.633. 

57. Defendants waive their right to challenge class certification solely for purposes of this 

Settlement. For the reasons set forth below, provisional certification is appropriate 

under Rule 1.220.  
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58. In order to certify a class action, the Settlement Class Representatives must satisfy an 

implicit ascertain ability requirement, the four requirements listed in Rule 1.220(a), 

and the requirements listed in any of [Rule 1.220](b)(1), (2), or (3), which is identical 

to Rule 23.. In re Deepwater Horizon, 739 F.3d 790 (5th Cir. 2014). 

“Ascertainability requires only that the court be able to identify class members at 

some stage of the proceeding." Frey v. First Nat. Bank Sw., 602 F. App'x 164, 168 (5th 

Cir. 2015). The Defendants and the Plan have access to all of the names and last known 

addresses of the members of the Settlement Class. As such, the ascertain ability 

requirement is met in this case.  

59. Rule 1.220(a) requires (1) numerosity; (2) commonality; (3) typicality; and (4) 

adequacy of representation.   

60. Rule 1.220(a) states that the Plaintiff must show that “the class is so numerous that 

joinder of all parties is impracticable.” While, the number of members in a proposed 

class is not determinative of whether joinder is impracticable,  Zeidman v. J. Ray 

McDermott & Co., 651 F.2d 1030, 1038 (5th Cir. 1981), the size of a class of 100 

members generally satisfies the numerosity requirement. Mullen v. Treasure Chest 

Casino, L.L.C., 186 F.3d 620, 624 (5th Cir. 1999), citing 1 Newberg on Class Actions § 

3.05, at 3-25 (3d ed. 1992) (suggesting that any class consisting of more than forty 

members "should raise a presumption that joinder is impracticable"); cf. Boykin v. 

Georgia-Pacific Corp., 706 F.2d 1384, 1386 (5th Cir. 1983) (finding that numerosity 

requirement would not be met by a class with 20 members but was met by a class 

with 317 members). Plaintiffs estimate that the Settlement Class is comprised of  at 
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least 668 members, and as such the numerosity requirement is met.  

61. Under Rule 1.220(a), plaintiffs must demonstrate that "there are questions of law or 

fact common to the class” and “the claims or defenses of the representative parties 

are typical of the claims or defenses of the class.” Rule 1.220(a)(2)-(3). Both typicality 

and commonality “serve as guideposts for determining whether under the particular 

circumstances maintenance of a class action is economical and whether the named 

plaintiff's claim and the class claims are so interrelated that the interests of the class 

members will be fairly and adequately protected in their absence.” Gen. Tel. Co. of the 

Sw. v. Falcon, 457 U.S. 147, 157 n.13, 102 S. Ct. 2364, 72 L. Ed. 2d 740 (1982). 

62. Commonality requires plaintiffs “to demonstrate that the class members ‘have 

suffered the same injury.’” Walmart Stores, Inc. v. Dukes, 131 S.Ct 2541, 2551 (2011) 

(quoting Falcon, supra., 457 U.S. at 156).  There should be some “common 

contention” of that shared injury that is applicable to the Claims of all Class Members.  

See Id. “That common contention, moreover, must be of such a nature that it is 

capable of class-wide resolution — which means that determination of its truth or 

falsity will resolve an issue that is central to the validity of each one of the claims in 

one stroke.” Id. 

63. Under the Supreme Court’s decision in Wal-Mart construing language identical to that 

found in Rule 1.220,, subsection(a)(2)’s commonality requirement demands more 

than the presentation of questions that are common to the class because ‘any 

competently crafted class complaint literally raises common questions.’” “[T]he 

members of a proposed class do not establish that ‘their claims can productively be 
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litigated at once,’ merely by alleging a violation of the same legal provision by the 

same defendant…” Wal-Mart, 131 S. Ct. at 2551. “Thus, the commonality test is no 

longer met when the proposed class merely establishes that there is at least one issue 

whose resolution will affect all or a significant number of the putative class members.” 

Id. (emphasis, citation, and internal quotation marks omitted). “Rather, Rule 23(a)(2) 

requires that all of the class member’s claims depend on a common issue of law or 

fact whose resolution will resolve an issue that is central to the validity of each one of 

the class member's claims in one stroke.” Id. (alteration, emphasis, citation, and 

internal quotation marks omitted.) 

64. In the instant action, the legal and factual questions that are and shall be advanced 

by Plaintiffs and Defendants, and that are integral to resolving issues are central to 

each and every one of the class member’s claims in one stroke. 

65. Directly in line with the United States Supreme Court’s opinion in Wal-Mart, all of the 

claims in this matter contain a common contention and a common allegation of 

wrongful conduct – all imposed upon class members by the same defendants. All of 

the central and key legal and factual determinations which must be determined and 

adjudicated are common to all members of the class. 

66. Typicality is not a difficult standard to meet and is satisfied if the representatives' 

claims share essential characteristics with the class members' claims or if the claims 

arise from a similar course of conduct and share the same legal theories. James v. City 

of Dall., 254 F.3d 551 (5th Cir. 2001). 

67. Settlement Class Representatives have alleged an injury typical of the injuries of 
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putative class members. As such, Settlement Class Representatives’ claims are typical 

of the claims of the members of the class. 

68. In sum, the Settlement Class Representatives meet the typicality requirement as 

indicated in detail infra, and there are no unique defenses which could be logically 

and/or reasonably asserted separately against any of the Settlement Class 

Representatives in this matter. 

69. Finally, the proposed representatives will fairly and adequately represent the class as 

required by Rule 1.220(a)(4). In order to satisfy this requirement, Plaintiffs must show 

that (1) the class representatives share common interests with the class members; 

and (2) Plaintiffs’ counsel is qualified to vigorously pursue the interests of the class.  

See Amchem Prods. v. Windsor, 521 U.S. 591, 613 (1997); Steering Comm. v. BP Expl. 

& Prod. (In re Deepwater Horizon), 785 F.3d 1003 (5th Cir. 2015).  

70. All of the Settlement Class Representatives share common interests with the 

Settlement Class Members. They do not have any adverse interests to those of the 

Settlement Class Members at large, and seek to recover but a fraction of what they 

assert the Settlement Class should have received, but for the wrongful acts alleged. 

The interests of the Settlement Class Representatives are coincident with and not 

antagonistic to the interests of the other Settlement Class Members. 

71. As noted above, Class Counsel are familiar with and have experience in litigating 

similar claims.  Settlement Class Counsel will fairly and adequately represent and 

protect the interests of the Settlement Class as Settlement Class Representatives have 

retained able counsel with extensive experience in class action litigation.  
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72. As such, Settlement Class Representatives satisfy the fair and adequate 

representation requirement of Rule 1.220. 

73. This matter is properly certified under Rule 1.220(b)(3), which requires that “the 

questions of law or fact common to the members of the class predominate over any 

questions affecting only individual members, and that a class action is superior to 

other available methods for the fair and efficient adjudication of the controversy.”  

Common questions of law or fact applicable to the Settlement Class as a whole must 

predominate over those issues subject to individualized proof. Applewhite v. 

Reichhold Chems., Inc., 67 F.3d 571, 573 (5th Cir. 1995). 

74. Common questions of law or fact applicable to the Settlement Class as a whole 

predominate over any issues that would require individualized proof. 

75. As such, Settlement Class Representatives respectfully request preliminary 

certification pursuant to Rule 1.220(b)(3).  

76. On April 29, 2016, the Florida League of Cities filed suit in the Circuit Court in and for 

the First Judicial Circuit of Escambia County, Florida against some of the Defendants 

with respect to workers compensation provided to the following 10 putative Class 

Members and Escambia County employees ( the "Escambia County Employees"): 

Ashley Conrad, Christiane Crosby, Aaron Freeman, Shannon Hankinson, Eve Harris, 

Joseph Lane, Roger Lastinger, Stacey Taylor, Amanda Tajerina and Vadra 

Witherspoon (the " League of Cities Litigation"). The League of Cities is asserting 

claims to Workers Compensation in connection with the Explosion, among other 

things. The Settlement Administrator has been working closely with the League of 
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Cities in an effort to determine how the Escambia County Employees score under 

the proposed Settlement Matrix, in an effort to resolve the Workers 

Compensation claims in the League of Cities Litigation. The League of Cities has 

provided the Settlement Administrator with the bills and medical records it has for 

these employees but they are inadequate to score them under the Settlement Grid. 

The Settlement Administrator has attempted to obtain subpoenas from the 

Escambia County Circuit in his role as previously appointed Claims Administrator, but 

his requests were denied. The Settlement Administrator requests Court authority to 

issue subpoenas reasonably necessary to issue subpoenas to obtain the remaining 

Explosion related medical records of the Escambia County Employees, while 

continuing to be compliant with HIPAA regulations and honoring patient 

confidentiality.   

 

CONCLUSION 

For the reasons set forth above, the Settlement Class Representatives  respectfully 

request that this Honorable Court: 

1. Preliminarily approve the proposed Settlement;  
 

2. Conditionally certify the Settlement Class;  
 
3. Appoint Ed Gentle as Settlement Administrator and order the 

Defendants and Insurers to be ordered to remit to him a $35,000 
progress payment payable within fourteen (14) days after rendition of 
a Preliminary Approval Order. 

 
4. Grant the Settlement Administrator authority to obtain subpoenas 

from the Clerk of this Court to receive medical records of Ashley 
Conrad, Christiane Crosby, Aaron Freeman, Shannon Hankinson, Eve 
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Harris, Joseph Lane, Roger Lastinger, Stacey Taylor, Amanda Tajerina 
and Vadra Witherspoon related to the Explosion. 

 
5. Conduct a “formal fairness hearing” or final settlement approval 

hearing, at which class members may be heard regarding the 
Settlement, and at which evidence and argument concerning the 
fairness, adequacy, and reasonableness of the Settlement may be 
presented; and  

 
6. Ultimately grant final approval of the class settlement, certify the 

Settlement Class, and grant all further relief.  
 
 

Respectfully submitted this the 14th day of July 2017. 
 
 
PUTATIVE CLASS COUNSEL: 
/s/ Casey L. Lott__________________ 
Casey L. Lott, Esq. 
Langston & Lott, PLLC 
100 S Main Street 
Booneville, Mississippi 38829 
Telephone:  (662) 728-9733 
clott@langstonlott.com 
 

/s/ Christopher P. Janes  
Christopher P. Janes, Esq. 
Michles & Booth 
501 Brent Lane 
Pensacola, Florida 35203 
Telephone: (850) 438-4848 
Facsimile: (850) 437-5556 
cjanes@michlesbooth.com 
 
/s/ Adrian R. Bridges 
Adrian R. Bridges, Esq. 
Michles & Booth 
501 Brent Lane 
Pensacola, Florida 32503 
Telephone:  (850) 438-4848 
Facsimile:  (850) 437-5556 
abridges@michelsbooth.com 
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/s/ Eric D. Stevenson 
Eric D. Stevenson, Esq. 
Stevenson Klotz 
212 W. Intendencia Street, Suite A 
Pensacola, Florida  32502 
Telephone:  (850) 444-0000 
eric@stevensonklotz.com 
 
 
/s/ J. Christopher Klotz 
J. Christopher Klotz, Esq. 
Stevenson Klotz 
212 W. Intendencia Street, Suite A 
Pensacola, Florida  32502 
Telephone:  (850) 444-0000 
chris@stevensonklotz.com 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 
 I, Adrian R. Bridges, one of the Putatitve Class Counsel herein, hereby certify that 
on this 14th day of July, 2017, I served a copy of the foregoing instrument on all parties 
and counsel via electronic service and first class mail. 
 
            
                                                     /s/ Adrian R. Bridges______________________ 
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