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August 29, 2013

Robert Brae

tl~1#TED STATES EMVlR0~11111ENTAL PR~TECTIO~1 A~ENC'Y
REGION III

1$~O AFctt ~t~let
Phi{ad+eiptaia, Pe~nsyl~rania 19103-Zf)29

1~~bert Brace c~ Sow, Ins,
1131 Route 97
P.O, fox 338
Waterford, PA 16441

IZE: Applicability of Ciearr~ ihlat~r Apt, Section 4040 E~empt~ons at brace Farms

Dear Mr. Brace:

This letter is a joint response fiozri the US Environmental Protection Agency, Region 3 (EPA),
and the US Army Corps of Engineers, Pittsburgh District (Corps), to your January 17, 2013
submittal and the subsequent Jivae 27, 2013 site visit to your property in Waterford and 1VIcKean
T~~vn~hips, Eris County, Pennsylva~a, The j~~t EPA~Corps site vasit was conducted in
response to your request for review of the applicability of the Section 4040 "agricultural
~xempt~~n'" its the Tars Water Act9 33 UeS,~e §§ 1251,. 13440, tlJ a~'~1V1~1~S SOU p~I'fOZIT1~C~ ffi
aquatic resources lacated on your properties depicted on Enclosure 10

The EPA has determined, and the Corps concurs, that the majority of work you or Robert Brace
8z Sons, Inca (RBcYzSj performed zn waters of the United States was performed without the
required Department of the Army permits, and that those activities are not exempt from
~°~gulation under Section 404~~ ~f the dean Water Act, Asite-specific analysis Qf the wgrk
performed end the waters afFected is described more specif c~.11y herein° In summary, your
unauthorized activities as of June 27, 2013 are:

• dischar,ge ~f dredged and/or fill material by dredging of Elk Creek and its tributaries;
s conversion ~f wetlands on the former Marsh property through draining, C~1tC~i3%lg, and

s~cle-castin~9 ir~stallataor~ of file drainsg and
channel alterations and wetland conversion within the 30~acre tivetland site subject to the
1996 Consent Decree.

Subject Properties

The properties subject to this lever which were impacted by yvu and/or RB&S are located in
~Iag~rfor~l and McKean 1 o ships9 Erie County, P~nrzs~lvan~a anc~ include tax panel IDs 31
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016-053.0-001, 4, 31-016-063 e~-002,00, 47-X 11-0{ 4.0-002. ~~, 47-X 12-028 A-OO 1.00, ~d 47-

011-004.0-003.004 and are located within the EIk Creek Watershed.

Enclosure i identif ~s t~i~ appro~iz~~.t~ location of property b~uric~a~ies, Elk Creek ~a its

h~butaries, and tie ~ppr~x~nate l~~~ti9n of the bound~es of the 1995 Consent Degree's 30-acre

~C`ti~l.tli'~ ~iiC UCStiTi'l~~t~ ~Z1utiV. ~i1;:i~Std.Tc i 'vtiaS ~.t3t"'i ~31icu ii~1I1~ ~.1ii~~3~i~i, 'vi%%~i~i~ ~I1L~ 171~~i~ill1~

resources, is intended for illustrative purposes only, and does not represent survey-l~v~l

a~cura~y.

Federal Jurisdieti~n and Statutory Background

'~~ ~F~ acid ~h€ ~~r~-ps have ~,~~acurrent jaxri~c3~V~i~n ~znder the dean ~~iater Act t~ r~.gulate

waters of the United States. The term s`waters of the iJnites States" is based on tie defi~utions

aiit~ iiTi3ili,5 u~jiaii~itiiilflTi ivTi~aulcii ua ..Y.~J L~i3a .~.tL~ ~i1u ~~~13i~2'ii a:ii~e, iuv3%. ~TG'ti~~ca.i3s~. v'v'[i~~iJy

th_~ir tributaries, and surrounding 4ve-tlands are waters of the United States.

~'he EPA has the ultimate authority for determining federal jurisdiction and interpreting the

scope of ex~mption~ ender Se~ti~n ~04(~ of the ~l~~n Water Act9 33 UoS.C. § 1341~~, Section

404(~(1)(C) pro~id~s in pertinent part, that "...the discharge of drQdged or fall mut~r°acal...for the

pufpose of... the maintenance of drainage ditches... is not prohibited by or othe~~ise subject to

r~g~clation under this section.., " However, in ord~z~ for an activity qualifying for the exemption

~~ i~tain the ~x~rnpt~o~, ~t ~nt~st avoid recapture under Section 4~J4(fl~2). If an ~th~rw, is~ ~x~mpt

activity 66bring[sJ an area of the navigable waters auto a use to which it was not previously

subject, where the flow or ci~~ul~ation of navigable waters may be impaired or the reach of such

waters bs r~duce~, " it is r~capti~r~d, subject to r~gtal~tion unc~~r the Clean Water Act, and a

Department of the Piny Permit is required. It is important to post out that, both historically

and pr~se~tly, the c4r~versiQn of~uz-~sdictional waters to agriculture is not exempt from the Act.

Litigation

In 1996, a Consent Decree was entered in the matter of US v. Robert Brace and 1Zobert Brace

Farms (Civil Action No. 90-229) (Consent Decree), concluding US v. Brace, 41 F.3d 117 (3d,

fir. 1994) ceri. denied, ~1~ US 11~~ (1995) following remand. The Consent Dec;re~
'~:.,,,.,7 +1.,. !'' ,a- -C A ~..,qo.,l., ~fi « 41"o Th;r~ (`'~,-n, i49~ yn~~in(s th t ~n it ys~~stva~c t a'rr

i11G11SV11 1GGli L11G Ll~'L'i1L i71 t~~~lLCi!~ 1v1 btaa+ auaau a~uva~c u iivie.snaic~ aaia`~..a. ~v~+a s`~. 'L+' _ ~5 ~e,.....~.,

?~v, 47~+~12-~2~.~-~?~1.11, in~1_~a~~~g the dr~~lging; fllia~~3 l~v~li~o, end draining Qf ~v~t~rs of the

United States, in approximately 30-acres of wetlands adjacent to Elk Creel, were violations of

the dean VVat~r Apt, and r~quir~~ a Departrr~~nt of Army permit, The Consent ~~cre~

~~ ~r~~~tl~ ~~;~~zs ;~~u fr~:n ~~sv?~~rging p~lla~*~nt~ by ~r~d~~r_g, filling, l~v~ling ~~ ~°~.ining

~f w~ters~ within the appro~~an~t~l~ 3~--acre 4v~tlan~l sits, which in~lud~s p~rti~a~~ ~f E~ ~r~~k,

;,ai:t~~~ 3uL:r i~i.~'iL.~nQi~~ ~.~i ~1 S's.~~~.:.~.1«'~~L'S W.SL'S L11S ~ tS'~.~SS tlY ~_S+M !'~L!: __ ~~ ~e"ISS~ySa4 bil.y~... i:~

?9Y'(li7i f~Pl~ as F~-+r'~r~sairt~ 'i

1 ~!G ~9lI'C~ ~i~'~i,i o i itOtF.C~ ~~l~i y ~3i~ ~C~i~%1~1?.S u3.C~ 1308 a,t3ii5~1~'u~i.i. '6i2^va72'ia`i~ ~2~Ti7i111~` ̂ saCil~'i~c~" Q.Y~2:2~.`t

from the Clean ~~t~r Apt ~anc~~r S~~tion 4O4(fl(1}~A). The court"s determination that portions of

~~rcel No. 47012-028.0-001.00 were not park of an on-going farm~g operation for purposes of

2
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Section 404(~(1)(A), is illustrative to whether an activity on the same site ~s subject to recapture
under Section 404(fl(2) for purposes of applying the Section 404(fl(1)(C) exemption.

In 2006, you filed a lawsuit against the United States alleging that application of the Consent
Decree was a taking of your praperty withau# just compensation under the Fifth Amendment of
the Canstitution of the United States. The Court of Federal Claims held that applica#ian of
yvetlands regulations through the Consent Decree did not constitute a regulatory or a physical
taking, and that flooding follow~~ng wetlands restoratian required by the Consent Decree did not
constitute ~ physical taking (Brace v. USq 72 Fed. Cl. 337 (2006~e The Consent Decree remains
~n effect for Parcel Nae 47x012-t328.~-001 s0~.

Description of Activities

In Se~atember 2011, you coniacted the Corps and the EPA regarding your proposal to remove
beaver dams, which you believed were impacting agricultural drainage systems, in areas adjacent
to your active agricult~zral landse Xou were informed that tie Corps and the EPA do not regulate
beaver dam remov~.l provided there is no discharge of fill material, and were directed to contact
the Pennsylvania Game Commission for more information.

Also in September 2011, the EPA co~d~ucted a site visa acid informed you that the reach of
Agricultural Ditch A (identified on Enclosua°e 1), previously excavated ~ith~n uplands, north of
bane Road on Parcel No. 47-O11-00400002, could be maintained under the Section 404(~(1)(c)
exemption from the Clean ~Vatea Acts However9 the EPA emphasized that all activities in waters
of the United Stags s~utl~ ~~ I.,ane Road would require a Clean Water Apt permit prior to the
initiating activities.

On May 30, 2012 yo~x notified us by e-mail that the beaver dams were removed and requested a
sate visit to review site conditions. ~On July 24, 2012 a j Dint site visit was conducted by EPA and
the Corps. During the site visit, staff represented that the removal of sediment from Elk Creek
and its tributaries south of Lane Road was exempt from regulation under the Clean Water Act.
At this site visit, the channels wire laden with sediment, from adjacent agricultural activities, and
the boundaries cif the ~o~sent D~cre~ w~r~ not clearly identified, Subsequent t~ the site visit,
Ms. Rhonda 1lilcAtee requested by email dated July 31, 2012 that approximately Oe9 miles of
channel from Sharp Road, under Lane Road, and extending to Greenlee Road be labeled as
operating under the farming exemptions. I~To map, drawing9 delineation or permit application
~va~ ever submitted.

Upon further consid~r~.tion and review, the Government's field determination was made in error;
the reaches of Elk Creek and its tributaries on your property are not agricultural ditches°
Additionally, portions of these channels are vrithin the 30-acre wetland site covered by the 1996
Consent Decree. 3ec~.use your performance of the sediment removal relied on information
erroneously provided b~ the Government, we will exercise o~.r enforcement discretion and
forego any f~axth~r action r~g~x~ling the sediment removal activities already completed in Elk
Creek at this location. Please note that any future work involving a discharge of dredge or fill
material ~vith~n this area requires a Department of the Army Permit. While we recognize that
historically rriodif cations have been made to Elk Cree1~ and its tributaries, those modifications
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~lc~ nit c~~~ert that ~;vat~r~~~°s~ into an agri~ultur~l di~kch antl thus, m~ini~n~-~~~ actj~~ties
pertorrned in the ruches ~f Ei~ Creek ~d its trib~t~ries wither the subject properties are not
exempt from re~ul~i~on ~nd~r Section 404(# of the Clean Water Apt,

I~ also ~p~~~~s t~~t ~~~~c~~~ cif the ~r~~ s~b~e~t to the Consent Dacr~e may have b~~n converted
iv a.~,i~iuilsiis~i tic, su~u a %J~vuiai~% iv L~ui Li~c~ 7i'ia~' uar'~, ~a,e.~i ~is~ti ui~~ %fiav~.TiLu. rA~

Department of the Army p~rmi# was not issued for these activities, and they are not e~e~npt fr~rr~
r~gulat~~n ~andsr ~~~ti~n 4~~~#~e Th~s~ ~~t~v~ti~~ v~~r~ ~~t ~l~s~uss~s~ n~~r ~~t~►c~~~ed d~r~n~ the
July 2~, 2012 site visit. Because the extent o~~ these activities was not investigated during the
~un~ 2~9 ~'Q13 s~t~ ~is~~, tl~~y -~~aill T~r~~i~~ further r~viel~ and inv~Stlga~lC~Ti ~L1 Cj~2~2i13i11~ i~tl
vi~l~~:~~n ~f t~~ ~1~ ~~t~~ Apt ~r the ~:c_►n~ent T)~cree has nc~u~red.

The si~°ed~~n~ of ilk ~~°eel~ and its i~butaries and the sidecasting o~m.~~~~~1 ~an P ~el~ Noso 47~
na ~ nnA n !a~'2 I1n ~a l,a~fy n~~ !1 ,~l3^f ii~1 ..~ 27 Pi1~~fi~2 (3 ~~17 (1~1 ~,~ti-, r~~T ~z~m A~v~r~ tq~ `~v'~~s-n
41A _~i7V't,V~V .J,10Vy i~iJi ~VV oi/~ VL.YO y GLL11,1 J1~ViV VVJ.V- i,V ' ~iv aii w.Jua v uu a 3..

t'Zoad, u~er~ performed without the rewired ~e~artment of-the Army ~errnit, and are not exempt
-frro_rx_► r~gulat c~~, unc~~~° Sec-t~on 404(8. These activities were not discussed or authorized during

the July 24, 2012- site vise, ~iowever they were included in the 0.~ miles a~' channel referenced in

the July 31, 2012 ~maile l~ this mach may have 1~~~n previously irnp~ctsd by some

agricultural activities, it r~~ains a ~ sdict~onal water end not an a~gr~cultur~l ditch eligible for

the Section ~fl4(fj ~~~mpti~~. Th~ref~r~, the v~rork perFormed cs~nst~~xt~s a ~7~alati~n ~f the Cl~

~N~.ter Apt.

ACt1i~i~Ll~S lilG~lt~iIl~ ~~~;2i2°lll~, grubbing, side-casting, and install~nb dra~a~ tips wither wetlarsds

adjacent to Elk Creek, on Parcel Nos, 31016-063.0-001,00, 31-016-063.0-002,00, and 47011-

~04.Q-003.OQ, 4~~~rr~d ~n ~n ~r~~ ~~~~t~~ting approxunately 14-acres of ~vetlandso These

a~~i~itaes ~v~re ~er#'or~r~ed ~th~u~t the requir~sl Departr~ient of the P~rniy permit, acre not exempt

from r~~ul~ta~n under Se~t~on ~04~~, end constitute a violation of the ~1e~a ~TVater Act, These

uiii ~'iiia.J vy liar aivs ~i:~iii~uvLu vi ̂taiii~iAivi°iZv~ 
"u~~i~srin~ #~~ T>a;~~ ~~~ ~~~ ̀~ ~i#P tii~j# ~i ti67 ~fl P. 'b~l(~9T~s

p~rfo~ned ~onstit~t~s ~ violat~or~ of the Clean +later Acte

Summary

AI $IliS tulle, yon are in violation ~f the dean Water pct, loo f~~°t~e~ ~vor-k in ~v~t~rs s~s~~l~ ~6

a.a'jasuaPia~~cu ̀ s~i'~~?a^r31~'~s~aa,'~i'nl~eii u~,~vII'^a37'~~ S;f s~'~ ~,Q: ~~ ~~'rl/n~ tl~g TL+`.~A~,a i7V~ gPr~.nrnmPnc] that

y~~~ ~~~ ~. ~~ 1;~~~, ~~r~~~~e ~n~5~,lr~,~t ts~ i~l~nt~fv t~~ s~~~~fc b~~~ es of all waters located

o~ your properties ~d submit that ir~for~atic~n to the Corps aa~d the EP1~ for approv~lo

~'h~ ~~ ~ hay t~~ ~~~~'~ ~~ ~~3~ d ~~°~~ ant a~t~~n ~~s~ i~ r~~a~~-~a~a~ at er~f€~rcez~er~t ~~tio~s ~t~

~d~l~~~~ ~~ ~.~th~a-3z~~ ~~~~~itae~, ~~'~ re~~ ~,nd ghat y~~ ~~n~~~t ~,~1~°. ~'~~i~ ~.~. tte, EPA

~Y 7_ai ~... ^e i' .7,-.,. + /r99 Sl ql /i 'Y d~1C1(5 ~ 4to 4`aae-~nar~o nrn~r vvi$~2~irea awe t~µ'i7C lV e~y°PrP3'f9~ (1!v c:aasas~v s ~~i~a i.:~s~u~~, ~.e ~~ s d~; ~~~.~ s , t, ~,...,:,. ~._s..,v.,,~...,.~., .

g~~~ ~Pt#~a~ tc~ r~as~aas> sr~~=a~E=alb, c~~~~~~-s~ ~c~ re: #~i~°~ ~t'►tl reme[l[~t~~ t~7e ~~~t1~311 ~O$ ~~~l~~.t~t311~, ~h1~11~
ii47~ (]T~ ~(1(3i'~ii"i~~3iio (717° ~1C~1(3d1S Wltll t~i~' P~I1I19YdVCs9~JGi. L~R~111~12b ~3i L~1~1d~~~i1.23~a3i~a Fi~i~~G~la`~is

and Elie Per~s~lvag~~a F~s~i end Bflat ~~rnrn~ssior~9 t~es~ a~e~~s~s ~ria~r p~a°s~~ ~~,~i~~s p~rs~ara~ t~

s~~~~ ~~~~~~~~~~ ~a ~~~~~~tl~~,
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We trust that this letter clarifies any outstanding issues with regard to activities taken as of
June 27, 2013 on the Brace Farm properties. If you have any additional questions, please contact
Mr. Lutte at the EPA or 1VIr. Michael Fodse, Corps Regulatory Specialist, at (412j 395-7575 or
Michael.M.Fodse@usace.army.mil.

Sincerely,

7 ey app
Associate Director
Office of Envia°onmental P~°s~grams
US EPA, Region 3

~~ '~ '

Scott A. Hans
Chief, Regulatory Branch
Pittsburgh District
US Army Corps of Engineers

Enclosures

CF:
Mr, Karl Gross
Pennsylvania Department of Envir~nme~tal Protection
Northwest regional Office
230 Chestnut Street
Meadville, PA 16335

Mr. Robert Nestor, Ietorthwest Region Manager
Pennsylvania Fish and Boat Commission
11528 State Highway 98
Meadville, PA 16335

5
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