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Objecting to Judicial Council
Form Interrogatories

There is an unforianate assumption
among some plaintiff’s counsel — and
sven some Iespecied cOmmEeniators —
that the Judicial Council Form Interroga-
tories are unobjectionable as 10 form and
that objections are limited 10 the im-
proper “checking off” of clearly inappli-
cable guestions. (3¢e Wweil & Brown,
California Practice Guide/Civil Proce-
dure Before Trial (1989) § %:933.) This
article demonstrates that that simply is
not wue; indeed, a number of such inter-
rogatories commonly propounded to plain-
tifls are facially objectionable on well-
established legal grounds. In fact, such
objections are routinely inierposed with
{ew defense altempts to challenge these
objections by motion. Moregver, virnu-
ally all defense counsel accept the objec-
tions withoul protest, even in large and
hotly contesied cases.

These objections fall neatly into thres
classifications: right of medical privacy,
unnecessary burden, and miscellaneons
objections.

RIGHT OF MEDICAL PRIVACY OB-
JECTIONS

Unquestionably, the most powerful —
and legally unassailable — objection is
that of medical privacy.! Such objections
should be interposed to Form Interrogalo-
rieg 1022 11.1% and 11.24% To avoid
unnecessary nit-picking and 1o demon-
strate plaintiff’s good faith, counsel should

1 A used hers, the “right of medical privacy”
chijecrions include the nght of privacy in Article ],
Secdon 1 of the Stae Congtimtion and he various
stmtory medieal treatment privileges. For the pur-
pose of objecting 10 inLerrogatories, there 15 no 1Ea-
son Lo distingaish between the varions privileges; all
chonld always be asseried. One should also inter-
pose ohiections as 1o relevancy.
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answer these guestions as to “tendered”
areas subject to these chjections? This
pracedure exactly tracks the response
appmvedinBrirrv.SuperiarCourt(lQ?B)
20 Cal3d 844, 852 and fn. 6 (143 CalRpir.
695], the leading case in thig area
These privileges, which are well estab-
liched ¢ should always be interposed 1o
each of the form interrogatories which
artempts to gather medical, freatment, of

T This question secks Lo have the plaintiff “List ail
physical, mental, and ernotiona) disabilitics you had
immediately befor: the INCIDENT.” The problem
here is that the {omm inlerrogatory is net limited to
thost body pans that pluintiff tendered in the case.
Morcover, while the defense might argue that a foss
of earninge claim might be affecied by olther concnr-
cent disabilitics, the interrogatory is nat limired 1o
overlapping disakilitics. Additionally, the fact that
either the accident or the unrelated dizability might
separasely have cansed the Joss of camings is asnally
not a proper defense as the defemdant siill might be
liable for the period of accident-related dizabiliry
wnder the dectrine of conenrrent causaton.

3 This miheriedions memogatory seeks 1o have the
plaintff idemify other personal injury “claims™
within the past 10years. There is no case law holding
thatthe pastfiling of another, unrelated ¢laim waives
the privacy privileges. (Cf- Fellow v. Superior Court
(1980) 10B Cal. App.3d 35 1166 Cal Rpir. 274]; work
product) There simply is no réasen o believe that a
pluindfl's prior Timited waivers compound for the
benefit of the present defendant. Since the question
i not limited to similar injury claims, as is Form
Tnterrogatory 10.1, it also fails the privacy 1ests.

claims history information which relates
1o parts of the plaintiff’s body “not
tendered” by plaintiff by Filing the action.

The “not tendered by plaintiff” limita-
tion, which directly tracks the language
interpreting Article I, Section 1 of the
Siate Clomstitution is a very powerful
limitation. From a practical standpoint, it
precludes the defense from creatively
defending the action by raising psendo-
scientific defenses based on irrelevant
information.” Ttis counsel’s job Lo insure
that defense counse] doesn’t waste valu-
able preminm dollars fishing for — or
through — such material,

By definition, these objections algo har
the discovery of even undeniably “rele-
vani” medical information about parts of
the body that have not becn “tendered” by
the plainuff. Thus, for example, the privi-
lege would bar discovery of gystemic
medical conditions that might be, within
the hyper-liberal standards of discovery,
pertinent 1o the claimed injury. This, of
gourse, is an inherent characteristic of

e —— ——

4 This interrogatory secks information abeut
worker's compensation claims within the past 10
yoars, It fails for the same Tedsons ag s sister
question, No. 11.1.

5 The following is a suggested form of the objee-

tion:
Objeetion. To the cxient that this tcrregatory
geeks information conceming »personal injuries”
which were umvclated wo the cause of the ingiden!
or plaitiff's elaimed damages, the MICITOZAton
ccoks information which is subject o the physi
cixn-patient and peychotherapisr privileges am
the right of privagy. Without waiving =aid objee
tiors, and in the apirit of discovery, plaintiff =
sponds as 10 nnprivileped mater only;

£ The datails of the rights of privacy are beyond th
scope of this article. For an suthoritative and cow
prehensive discossion ol these privilcges, seé Weil
Brown, California Practice GuiderCivil Procedia
Before Trial (1939) § 8:293 - 339.8.

7 Which trial lawyes hasn't been confronted with
so-called defense to a garden-variety corvical stra
case because of the fomale claimant’s irrggular ms
syaal periods?
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valid. The conlemporary cofporate mass
producer of goods, the norm al products
liability defendant, manufactures lens
of thousands of onits of goods; it is
manifestly unrealistic 10 suggest that
such a producer will {orgo making
improvemenis in its product, and risk
innumerable additional lawsuits and the
atendant adverse affecrupon its public
image. In the producls liability area,

the exclusionary rule of section 1151

Joes not affect the primary conduct of

{he mass producer of goods ...” (Auli v,

International Harvester Co., supra, at

pp. 119-120.)

The situation is not changed by the fact
that Children’s Hospital was the plain-
Liff"s employer, entitled 1o a lien for pre-
viously paid workers’ COmpEnsation
benefits. (Labor Code 88 3052, 3836,
subd. (b).) The cmployer's negligence, if
any, can be reduced by the percenlage
share of the employer’s responsibility [or
e injuries. (Rodgersv. Workers' Com-
pensation Appeals Board (1984) 36 Cal.3d
330, 335-334.)

Children's Hospital dismissed its com-

plaint in intervention one week belore
rrial and thereforé it was noLa party. The
appellate court decided that there would
e 1o Teason lo limit section 1151 for a
non-party, The rationale behind the stat-
ute extends cqually to the situation which
anon-party will be adversely alfected by
ajiry’s delermination of negligence. The
court concinded that where, as here, 4
jury is asked to determine if a non-party
was negligent and there 1S no airict iabil-
ity theory asscried against that non-party
and, where the jury’s determination will
have a direct effect on the amoumnt of
damages which that emtity will be re-
quired 10 pay, section 1151 precludesthe
use at trial of evidence of remedial meas-
ures taken by the non-party (Children’s
Hospital).

The court fell that even if the judge
erred in refusing o permit Otig Elevator
10 inroduce evidence of the remedial
repairstaken by Children’s Hospital, such
error would be harmless. This judgment
was affirmed and subsequent 1o tha deci-
cion an In Banc Califomia Supreme Court
upheld the appellate decision.

CONCLUSION

This case is an excellent case for the
injured worker and his employer [0 use 1o
exclude evidence of subscguent remedial
repairs by the injured employee’s em-
ployer. Children’s Hospital was found to
be only 10% at faull and had the evidence
of subsequent Tepairs come before the
jury, the jury may have decided a much
areater degree of hability by the em-
ployer; then the plainuff would have been
precluded from recovering from Otis
Elevator and the case could have remained
in the workers” compensation sysiem.

To increase the damages for your in-
jured plaintff wherc there is the issue of
employer negligence and subscguent
repairs, it is crucial to make g motion in
Jimine under Evidenee Code section 1151,

At least by excluding evidence of sub-
sequent remedial repairs that the em-
ployer has made, the plaintiff’s anorney
can reduce the percentage ol fault that a
jury may find atributable to the employer
and therefore maximize the recovery for
the injured plaintff.
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