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1 — Introduction

The WTO Technical Barriers to Trade and Sanitary Rhytosanitary Agreements aim
at ruling, on a multilateral level, over measurbattare created to protect human,
animal or plant life or health, or the environmemtt have become the 2Tentury
model of trade barriers — the regulatory barriergade. The scope of the present study
is to draw a parallel between the TBT and the SiB&@ments (hereinafter, TBT and
SPS) in order to better understand their commomrgts, intersections and distinct
issued and, at the end, bring about a discussion on feri8&ndards (PS), which are
the latest post-modern kind of regulatory meastirashave distorted trade.

In order to achieve the scope, first, the presesty presents a brief history of the
development of the TBT and the SPS, introducingr tbtemmon origins - the Tokyo
Round Standards Code. It will be remarked thatTtB& and SPS are extensions of
Article XX of GATT and, as such, an overview wileldrawn on some of the main
principles that are highlighted in GATT and havecdrae core wording in the
regulatory barriers to trade agreements. At thigitpdhe aim is to show that, in
practice, there is an artificial distinction betweEBT and SPS.

In order to better understand the specific objdceach Agreement, there will be
introduced the regulatory barriers dealt with bgnthand their scope.

An overview of the MFN principle and National Trewnt, within the clauses of the
TBT and the SPS, as well as some of the main rsifirggn the Panels and the Appellate

! Vera Thorstensen, PhD in Economics (FGV), is afé@sor at the S&o Paulo School of Economics
(EESP) from Getulio Vargas Foundation (FGV), WTQafttHolder in Brazil and Coordinator of the
Center on Global Trade and Investments (CGT]I).

2 Andreia Costa Vieira, PhD in International Law ®)S Visiting Scholar at University of Cambridge,
(2013) and LLM in International Commercial Law (Warsity of Nottingham) is Researcher at the
Center on Global Trade and Investments (CGTI), &avand Professor of International Law in Brazil.

% This essay was inspired by the landmark work dbri@dle Marceau and Joel P. Trachtman, A Map of
the World Trade Organization Law of Domestic Regjataof Goods: The Technical Barriers to Trade
Agreement, the Sanitary and Phytosanitary Meastigggsement, and the General Agreement on Tariffs
and Trade’. Journal of World Trade 48, no. 2 (2014)



Body related to necessity tests and PPMs will besiad to better understand the way
these agreements have been interpreted under #putBi Settlement System of the
WTO. On this matter, the Appellate Body has alseegia better understanding on
‘when measures are obstacles to international tfradder TBT and SPS distinctively.

This study will also cover a quest for harmonizatidBT and SPS point out to the
importance of reaching common ground on internaliaegulation as well as the
importance of transparency.

Moreover, the precautionary principle will be brbugto the light, since its
interpretation has been one of the latest concetrenever one talks about TBT and
SPS measures. On this matter, there will be aiclosk at the European Regulation on
Chemicals (REACH), in order to check the extenivtoch the precautionary principle
has been interpreted and applied in the constmuctidegislation in Europe.

The TBT and SPS Committees have been a discussiom ffor specific trade concerns
(STCs), which have served, by large, as a conaiigibrum, avoiding disputes under
the DSM of the WTO. Therefore, STCs will also beered in this essay.

Last, but not the least, the issue of private steaglwill be presented since it has been
one of the lasted concerns on ‘innovative’ regulatmarriers to traddt will be briefly
investigated to what extent TBT and SPS might ctivese new private rules.

2 — A brief history of the development of TBT and 8S Agreements

In 1979, after eight rounds of negotiations, thenfiards Code came into existence and
was signed by 43 Contracting parties in the Tokgoril. Since 1948, the negotiations
focused on tariff barriers. In the Tokyo Round,réhevas a first major attempt to
negotiate non-tariff barriers. The Standards Coe#tdvith mandatory and voluntary
technical specifications, mandatory technical ragohs and voluntary standards for
industrial and agricultural goods. It also covetechnical requirements related to food
safety and animal and plant health measures, imgudhspection requirements,
labelling and pesticide residue limits. Relevam¢inational standards were agreed to be
used by the 1979 Standards Code signatories, exdept they were not adequate to
protect health. That was the launch of the prircipf harmonization for non-tariff
barriers in the multilateral systém

Pending the 1980s, there was a pressure to increastariff negotiations and include

agricultural issues. Three areas in the agricultseator were claimed: market access,
direct and indirect subsidies and sanitary and gdariitary measures. In relation to
sanitary and phytosanitary measures, harmonizatiasa proposed on the basis of
international organizations standards and sciergifidence.

Most of the signatories agreed that the Standamtde Gailed to deal with trade of
agricultural products and that there was an ineraastechnical restrictions. In the
beginning of the Uruguay Round, negotiations surdad amendments to the Standards
Code. In 1988, a separate Working Party was cretdedeal with sanitary and
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phytosanitary measures since negotiators underst@adules related to circumstances
under which countries could adopt risk-reducingléraneasures that were a breach of
GATT Most Favored Nation and National Treatmentngiples could not be
accommodated within the same Code on technicaiebsito trade. There was a claim
for a mlé!_stilateral agreement that could deal spedlify with sanitary and phytosanitary
measur

Therefore, in 1995, in the end of the Uruguay rquheé TBT and the SPS came into
force as separate multilateral agreements undeaispices of the just born World

Trade Organization. Prior to the SPS, Members Wtbatpims against each other on

food safety and plant and animal health laws ascaat barriers to trade under the 1979

Standards Code. The SPS makes more explicit ngttbel basis for food safety and

animal and plant health requirements that affectdrbut also the basis for challenges to
those requirements.

TBT and SPS measures have grown sharply sinced@@sland have become the main
substitutes of tariff barriers in the world sceng$ee Figures 1 and 2).

FIGURE 1: Non tariffs measures — Increase of TBT masures (1997-2013)
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FIGURE 2: Non-tariffs measures — Increase of SPS masures (1997-2013)
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All the agreements that came into force in the efdhe Uruguay Round were
negotiated under separate Working Parties. Suctactige followed a GATT custom
well known asGATT a la carte which led to negotiations of plurilateral agreertse
binding only signatories, imposing a sort of ‘fragmation’ of the GATT system.

The Marrakesh Agreement, which established the Wh&s in the annexes all
multilateral agreements negotiated in the Uruguayri®l, presupposing a single treaty.
Even though negotiated under separate Workingd3atihe WTO agreements have to
obey one of the principles that underlined the WaygRound negotiations - the WTO
single undertaking concept, which avoided fragmenta of the system and
differentiated the just born WTO from the old GA$ystem.

The single undertaking principle must be taken tuosideration in the interpretation
of the WTO agreements since all of them are pa# single system — a single treaty.
According to Gabrielle Marceau and Joel P. Trachtnthe wholeness of the WTO
must be reflected in the relationship of its agreets and that is also an interpretation
of the single undertaking princifleTherefore the TBT must relate to the SPS in a
harmonious way as well as with any other WTO Agreein
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In the 2012 US Clove Cigarettes case, the AppelBddy made reference to the
interpretative context of the preamble of TBT aodimparing it to GATT, went on to
say that GATT and TBT should be interpreted in laecent and consistent manher

Moreover it must be said that all the WTO multitatetreaties hold equally binding
force and were entered into force at the same ftirherefore there is no claim &fx
posterioramong therif.

The relationship between the rules of TBT and S®#8eé main scope of this essay.
Issues related to objectives, principles, nondtdrdrriers dealt with, harmonization,
equivalence, transparency, risks assessment amasotvill be herein analyzed as a
means of affirming the single undertaking principfeahe WTO system and of pointing
out to the specificities of each of these two agrests.

3 — TBT and SPS: a complement of Article XX GATT -highlighting main
principles

TBT and SPS complement Article XX of GATT. Both txy identify how to meet the
need to apply rules concerned with health and enment and, at the same time, avoid
protectionism in disguise. In the Uruguay Roundydis not possible to amend Article
XX of GATT. Some of the agreements negotiated &t fRound — for instance, TBT
and SPS — represented ‘interpretation notes’ ofules enshrined in the exceptions of
Article XX.

The chapeau of Article XX is developed in the prblew of TBT and SPS. Both
agreements recognize that no country should beepted from taking measures
necessary for the protection of human, animal antdife or health, or the environment,
at the levels it considers appropriate, subjetih¢éorequirement that they are not applied
in a manner which would constitute a means of @atyitor unjustifiable discrimination
between countries where the same conditions prewvaih disguised restriction on
international trade.

Treaty preambles usually set principles and objesti The treaty is written upon them
and its content should be a spell of such prinsipded objectives. The Vienna
Convention on the Law of Treaties establishes aiggmule of treaty interpretation in
Article 31:

1. A treaty shall be interpreted in good faith ot@rdance with the ordinary meaning to be giveth&®
terms of the treaty in their context and in théxigf its object and purpose.

2. The context for the purpose of the interpretatdd a treaty shall comprise, in addition to thette
including its preamble and annexgs.) (emphasis added)

The TBT is broader than the SPS in matter of oljest Besides enshrining the
importance of measures for the protection of hunaamal or plant life or health and
of the environment, it also highlights, in the prdde, measures necessary to ensure
quality of exports, prevention of deceptive praetiaand measures necessary for the
protection of essential security interest. Thia ison-exhaustive list and its broadness is

° Appellate Body Report, United States — Measurdsatihg the Production and Sale of Clove Cigarettes
(‘US - Clove Cigarettes’), WT/DS406/AB/R (4 Apr. 22), at paras. 94-95.
9 G. Marceau; J. P. Trachtman, supra, at 415.



verified mainly in the last part of its wording: e it includes measures to ensure
‘quality of its exports’, prevention of ‘deceptipeactices’ and those related to ‘essential
security interests’. Such a wording is not withie tange of SPS.

The SPS stablishes, in the preamble, that no Mersheuld be prevented from
adopting or enforcing measures necessary to protectan, animal or plant life or
health, subject to the requirement that these measue not applied in a manner which
would constitute a means of arbitrary or unjudbiigadiscrimination between Members
where the same conditions prevail or a disguisstiticion on international trade.

In addition to the preamble, under a topic titl&hSic rights and obligations”, Article

2.4 of the SPS Agreement establishes that sanitaphytosanitary measures which
conform to its relevant provisions, shall be presdnto be in accordance with the
obligations of the Members under the provision&afT T 1994, which relate to the use
of sanitary or phytosanitary measures, in partictila provisions of Article XX(b) that

excepts measures necessary to protect human, amimknt life or health. It is crystal

clear, in such provision, the extension functioattts played by SPS in relation to
GATT Article XX.

4 - Regulatory barriers and scope of each Agreement

At first, defining the range, coverage and scopeawfh agreement seems to be a mere
technical issue, since the text of each agreeméould cover its broadness.
Nevertheless, as it will be demonstrated in thgagsthat is not such a simple issue.
Treaty interpretation has had to be used in orddyetter understand the coverage of
both TBT and SPS.

The TBT Agreement covers regulatory barriers to trade, which cossidttechnical
regulations, standards andconformity assessment procedurés.

In TBT, Annex 1.1technical regulations are defined as measures which lay down
product characteristics or their related process®s production methods with which
compliance is mandatory including the applicable administrative provison

In Annex 1.2 standardsare defined as documents approved by a recognzeyl that
provides rules, guidelines or characteristics foodpcts or related processes and
production methods, for common and repeated us#y which compliance is not
mandatory.

Either technical regulations or standards may atetude or deal exclusively with
terminology, symbols, packaging, marking or lalmgjlrequirements as they apply to a
product, process or production method.

Conformity assessment proceduresare defined in Annex 1.3 as procedures used,
directly or indirectly, to determine that relevaiajuirements in technical regulations or
standards are fulfilled.

Under the TBT, the difference between a standard aha technical regulation lies
in compliance Conformity with standards is voluntary. Technicagulations are by

1 TBT Agreement, Preamble, Article 1.6, Annex 1.2, 1..3.



nature mandatory. Conformity assessment proceduestechnical procedures, such as
testing, verification, inspection and certificatiomhich confirm that products fulfil the
requirements laid down in regulations and standartle TBT Agreement establishes
that the procedures used to decide whether a predanéorms with relevant standards
have to be fair and equitable.

In the TBT, standards are addressed in a sepate &f Good Practice (Annex 3).
This Code is a guide for the process of settingdsieds and the Members should ensure
that their central government standardizing bodubspt it (TBT, Article 4). Moreover,
TBT requires governments to “'take such reasonai#asures as may be available to
them to ensure that local government and non-govental standardizing bodies
within their territories ... accept and comply withig Code of Good Practice". As such,
the TBT, to certain extent, makes Members resptmsib ensure that ‘non-
governmental entities within their territories abitly disciplines laid out within the
Code that, to a large degree, mirror the principiebe TBT*

Recently, it has been discussed, in the TBT and G&8mittees, the proliferation of
private standards, which have been developed bygnearnmental entities in order to
manage supply chains or attend consumer concemngemeral, private standards
include environmental, social and food-safety come@nd, since they are not enforced
by law, they are considered ‘voluntary’, ‘yet theyay de factoaffect market access:

A briefing on private standards will be presentated on in this essay.

The SPSAgreementalso deals with regulatory barriers, which may pase technical
regulations, standards or conformity procedured, ibus more specific since it
comprises only sanitary and phytosanitary measures that may,directly or
indirectly, affect international trade®®. However it is not limited to “technical
barriers” since it states that it is related td &nitary and phytosanitary measures”. It
excludes measures that fall within the scope oftB& Agreement, stating that SPS
shall not affect the rights of Members under theTTBith respect to measures not
within the scope of SP%

Under the SPS Agreement, the meaning of sanitatyphgtosanitary measures is set on
Annex A 1.1. Therein it is stated that

Sanitary or phytosanitary measure - Any measuréezpp

(a) to protect animal or plant life or health withthe territory of the Member from risks arisingrir the
entry, establishment or spread of pests, diseadisgase-carrying organisms or disease-causing
organisms;

(b) to protect human or animal life or health withhe territory of the Member from risks arisingrfr
additives, contaminants, toxins or disease-causiggnisms in foods, beverages or feedstuffs;

(c) to protect human life or health within the iy of the Member from risks arising from disease
carried by animals, plants or products thereoframn the entry, establishment or spread of pests; o

(d) to prevent or limit other damage within theritery of the Member from the entry,

establishment or spread of pests.

The SPS, Annex A, defines the broadness of sanaady phytosanitary measures
stating that

12The WTO Agreements Series, Technical Barriersrsm@, at 15.
3 The WTO Agreements Series, Technical Barriersrsm@, at 15.
% Article 1 and Annex A - 1.

'3 Article 1.4.



Sanitary or phytosanitary measures include allvesie laws, decrees, regulations, requirements and
procedures including, inter alia, end product cate processes and production methods; testing,
inspection, certification and approval proceduggrantine treatments including relevant requiregsien
associated with the transport of animals or plamtsyith the materials necessary for their surviaing
transport; provisions on relevant statistical md#)osampling procedures and methods of risk
assessment; and packaging and labelling requiresndéneictly related to food safety.

Therefore, it might be said that it is the type oimeasure that determines whether it

is covered by the TBT Agreementwhich could cover any technical subject. The TBT
is broader than the SPS in its coverage. In relatofood, TBT could cover labelling
requirements, nutrition claims and concerns. Quaihd packaging regulations are
generally not to be considered sanitary or phytibsgn measures and hence are
normally subject to the TBT Agreeméht

On the other handt is the purpose of the measure that is relevannidetermining
whether a measure is subject to the SPS AgreeméhtAny sanitary or phytosanitary
measure shall be applied only to the extent nepgssarotect human, animal or plant
life or health andnust be based on scientific principles and not matained without
sufficient scientific evidence That is the wording of SPS, Article 2.2, wheréins
disposed that:

Members shall ensure that any sanitary or phyttesgnineasure is applied only to the extent necgdear
protect human, animal or plant life or health, @sé&d on scientific principles and is not maintained

without sufficient scientific evidence, except a®wded for in paragraph 7 or Article #rticle 5
provides that:

5. With the objective of achieving consistencythie application of the concept of appropriate lesfel
sanitary or phytosanitary protection against rigkfiuman life or health, or to animal and planrg ldr
health, each Member shall avoid arbitrary or urffagie distinctions in the levels it considers he
appropriate in different situations, if such distions result in discrimination or a disguised fiefbn on
international trade. Members shall cooperate inGbenmittee, in accordance with paragraphs 1, 23and
of Article 12, to develop guidelines to further tipeactical implementation of this provision. In
developing the guidelines, the Committee shall take account all relevant factors, including the
exceptional character of human health risks to fvpieople voluntarily expose themselves.

7. In cases where relevant scientific evidencassifficient, a Member may provisionally adopt sanjit

or phytosanitary measures on the basis of availaditnent information, including that from theeeant
international organizations as well as from sagitarphytosanitary measures applied by other Member
In such circumstances, Members shall seek to oltkenadditional information necessary for a more
objective assessment of risk and review the sanitarphytosanitary measure accordingly within a
reasonable period of time.

From Article 5.7, it must be observed that, in casbere relevant scientific evidence is
insufficient, a Member may provisionally adopt ¢any or phytosanitary measures on
the basis of available pertinent information, imthg that from the relevant

international organizations as well as from sawitar phytosanitary measures applied
by other Members. Nevertheless, such provision akstes an obligation for the

Member to look for additional information in ordéo reach a more objective

assessment of risk and also to assess the saartdrphytosanitary measure within a
reasonable period of time.

18 “Technical Information on Technical barriers tade”. In:
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The SPS covers regulations which address micrafficdb contamination of food or set
allowable levels of pesticide or veterinary drugidees, or regulation that identifies
permitted food additives. Some packaging and latgelequirements whenever directly
related to safety of food are also subjectfo it

As Horn, Mavroidis and Wijkstrom remark,

Both industrial and agricultural products fall witithe scope of the TBT and SPS Agreements. But in
practice there is a strong dominance of agricultpraducts in the SPS area: for instance, 94% lof al
products addressed in trade concerns raised béfiereSPS Committee affect trade in agricultural
products. This reflects the fact that the SPS Amerd is focused on risks related to food safetgintpl
and animal health — and that the Agreement wadeast to some extent, negotiated to ensure that
concessions made on domestic support and markeissacender the 1995 WTO Agreement on
Agriculture would not be undermined by other typésontariff barriers. For the TBT Agreement, about
30% of the products affected by trade concerngdaiisr discussion are in the agricultural sectod the

rest in other sectors. Overall, trade in farm goecierges as the single most important area whe@s ST
are being raiséd

18 |
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specific trade concerns in the WTO SPS and TBT Citees. Research Institute of Industrial
Economics, IFN Working Paper, n. 960, 2013, at 3.



Figure 3: TBT or SP57
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Having in mind the two most prominent objectivegretection of human health and
protection of the environment, it must be said thath TBT and SPS raise both
concerns. The TBT Agreement expressly lists thdgectives in the preamble and
clauses. However, while the protection of humanltheia very explicit in the SPS,
environmental protection is not that straight fordvan this Agreement (See Figure 3).
Some scholars have pointed out the importance giflighting also protection of the

environment in the SPS:




This is mainly because the SPS Agreement was drafith a specific focus on a set of circumscribed
risks for human, animal and plant life or healtb. &hile the agreement does not explicitly refethe
protection of the environment, many of the measaogsing under its purview are effectively relevemt
the protection of environment either predominastly or as well. We will count the following typet o
measures to be relevant to the protection of enwient: measures aiming to protect plant life ordthea
within the territory of the Member from risks arigi from the entry, establishment or spread of pests
diseases, diseasarrying organisms or diseasausing organisms; and measures taken to prevdintior
other damage within the territory of the Membemirthe entry, establishment or spread of pests. We
believe that with this approach, although we arestriikely underestimating the total number of
measures that are relevant to the protection oétiveronment, had we also included measures relégan
food safety and pest and disease risk to animéttheee might have been casting the net too #ide

Besides, it is important to remark that, under T&T Agreement, all products,
including industrial and agricultural products, aneluded. That is the wording of
Article 1.3.

On the other hand, under the SPS Agreement, Aidleit applies to all ‘international
trade’ affected by sanitary or phytosanitary measukVith a broader expression, the
SPS Agreement does not specify ‘products’ buteimegal, ‘trade’.

Moreover, it should be noted that the scope of omegscovered by the two agreements
is broad. According to TBT, Article 1.5, and SPStidle 1.4, there is no overlap
between the Agreements with regard to scope, wimehns that a measure cannot be
covered by both agreements.

Article 1.5 of TBT provides that

The provisions of this Agreement do not apply toitsely and phytosanitary measures as defined in
Annex A of the Agreement on the Application of Sani and Phytosanitary Measures.

Article 1.4 of SPS provides that

Nothing in this Agreement shall affect the righfdMembers under the Agreement on Technical Barriers
to Trade with respect to measures not within tlopsf this Agreement.

Each agreement establishes its coverage, whichartbah‘a TBT measure cannot be
an SPS measure and vice vetsdlevertheless, as it has been remarked:

In practice, this is an artificial distinction. Governments sometimes draft and implement broad

regulations that contain some requirements coverelly the TBT Agreement and others by the SPS
Agreement. For example, a single regulation on foogroducts could establish a requirement

concerning the treatment of fruit to prevent the spead of pests (relevant to the SPS Agreement)
and other requirements, unrelated to the pest riskconcerning the quality, grading and labelling of

the same fruit (relevant to the TBT Agreement}. (emphasis added)

Thus, a regulation might be composed of distinct gasures related to distinct
subjects and, as such, that regulation might fall mder the SPS and the TBT
Agreements, at the same timewherein each Agreement would apply to a distinct
measure of the same regulation. As such, suppamethe concept of cumulative
obligations under the WTO general Agreement, a legigen might, for instance, be

*Ibid., at 19.
%L The WTO Agreements Series, Technical Barriersraml@, 2014, at 12.
22 H

Ibid.



partially based on health concerns and even sallijed to the SPS Agreement, which
means that a regulation might be under the covesgeth TBT and SPS Agreements.

In the EC Biotechs case, the Panel reached a caglthat regulations might be ‘split’
between the SPS and the TBT Agreements. The decsas not appealed to the
Appellate Body. The Panel's Report wording clagfithe real intention of the
construction of Article 1.5 of TBT and Article 10f SPS:

In our assessment, the better and more appropi@aeis that of the European Communities. Hence, we
consider that to the extent the requirement indbesolidated law is applied for one of the purposes
enumerated in Annex A(1), it may be properly vievesda measure which falls to be assessed under the
SPS Agreemento the extent it is applied for a purpose whismot covered by Annex A(1), it may be
viewed as a separate measure which falls to bessssainder a WTO agreement other than3R&
Agreementlt is important to stress, however, that our viewpremised on the circumstance that the
requirement at issue could be split up into twoasefe requirements which would be identical to the
requirement at issue, and which would have an amows raison d'étree., a different purpose which
would provide an independent basis for imposing#ugiirement.

We recognize that, formally, the requirement atiésgonstitutes one single requiremedbwever,
neither the WTO Agreement nor WTO jurisprudence establishes that a requiremeh meeting the
condition referred to in the previous paragraph maynot be deemed to embody two, if not more,
distinct measures which fall to be assessed undeiffdrent WTO agreements. We note that Annex
A(1) of the SPS Agreement, which defines the term "SPS measure", refers to[alny measure" and
to "requirements". But these references do not imp} that a requirement cannot be considered to

embody an SPS measure as well as a non-SPS meazs?ﬂreemphasis added)

It must be remarked that such a position breakghmipreconception that a regulation
cannot be under both Agreements’ coverage. In &tipugh each Agreement has its
own area of coverage, they must be seen underetie df the single undertaking
principle and their wording should not be interptein such a manner that would not be
the real intention of the Members. According to Yhenna Convention on the Law of
Treaties, the ordinary meaning of the Treaty termust be taken in the context and in
the light of its object and purpd8eAs such, if a regulation is composed of different
measures, each measure might be covered by acttinO Agreement.

5 — MFN and National Treatment under TBT and SPS

Under the TBT Agreement, Articles 2.1, 5.1.1, 5.2 5.2.5 set the rules for National
Treatment and Most Favored Nation principlethe principle of non-discrimination
under TBT. In TBT, just as in other WTO agreements,discrimination is intimately
related to the likeness of products. Under the SP3here is not a specific clause
related to ‘likeness’.

5.1 — Like products in TBT

TBT, Article 2.1, establishes that

% panel Report, European Communities — Measures#ifgthe Approval and Marketing of Biotech
Products (‘EC — Biotech’), WT/DS291/R, WT/DS292MT/DS293/R (29 Sep. 2006), at para. 7.165-
7.166.

2 VCLT, Article 31.1.



Members shall ensure that in respect of technaglilations, products imported from the territoryaafy
Member shall be accordeceatment no less favorablethan that accorded tike products of national
origin and tdike products originating in any other country. (emphasis added)

Article 5.1.1 provides that

Conformity assessment procedures are preparedteatiapd applied so as to grant access for supplfers
like products originating in the territories of ethMembers undeconditions no less favorablethan
those accorded to supplierslide products of national origin or originating in any other ctry, in a
comparable situation; access entails supplierstitig an assessment of conformity under the rulékeo
procedure, including, when foreseen by this prooedthe possibility to have conformity assessment
activities undertaken at the site of facilities aodeceive the mark of the system. (emphasis gdded

Moreover, Art. 5.2.4 and 5.2.5 provide that

4. The confidentiality of information about prodsicrriginating in the territories of other Memberisiag
from or supplied in connection with such conformagsessment procedures is respected in the same way
as for domestic products and in such a mannetabaimate commercial interests are protected,;

5. Any fees imposed for assessing the conformityprfducts originating in the territories of other
Members are equitable in relation to any fees awblte for assessing the conformityliké products of
national origin or originating in any other counttgking into account communication, transportatod
other costs arising from differences between locabtf facilities of the applicant and the confoynit
assessment body (...) (emphasis added)

In the 2012 US Clove Cigarettaswas the first time that the Appellate Body gave
an interpretation on the meaning of National Treatnent and MFN from TBT as
enshrined in Article 2.1, whose wording is closely related to GATT Articlleand III.
However TBT does not bring about a set of exceptguch as the ones established in
GATT Art. XX. The dispute concerned a prohibitiohtbe American government on
the production or sale of cigarettes that conthxadrs other than tobacco or menthol.
The measure aimed at reducing youth smoking. Inflaremplained that the measure
hindered its exports of clove-flavored cigarettdsiley at the same time, allowed the
sale of menthol cigarettes produced in the US, Wwhiere, for trade matters, ‘like’
products. The Appellate Body interpreted TBT takingp consideration a ‘GATT
balance’ between preventing protectionism and aligwMembers to regulate their
economies under Article 2.1 and it ruled on thé&eftiess’ of clove and menthol
cigarettes and discrimination under TBT rdfes

The Appellate Body determined, in the US Clove @as, the “less favorable
treatment” approach under the TBT Agreement and wero say that TBT and GATT
should be interpreted in a coherent and consistamner. Looking at the TBT, Article
1, the Appellate Body ruled that, in the absenca nfle similar to GATT Article XX in
TBT, it must be analyzed whether the detrimentalaot on imports stems exclusively
from a legitimate regulatory distinction rather thspelling discrimination against an
imported produd?.

We turn to the concept of ‘likeness’ in TBT. In T97he Border Tax Adjustment
Report set outhe four classic requirements for ‘likeness’ and a‘competitive
relationship between products! i) the physical properties of the products in gjiga;

% G. Marceau; J. P. Trachtman, supra, at 364.
% US — Clove Cigarettes, supra, at 179-182.



i) their end-uses; iii) consumer tastes and hab#sa-vis those products; and iv) tariff
classificatior’".

Such a Border Tax Adjustment test is usually aaéd on the basis of not taking into
consideration the elements that motivated regulatia fact, regulation is the key
approach for understanding what is going on in rthdtilateral trade scenario. Two
main economic theories are raised whenever one talfout regulation, despite in
modern times, other theories have been develogedaRl A. Posner explains that:

A major challenge to social theory is to explaie tpattern of government intervention in the market
what we may call "economic regulation.” Properlyiied, the term refers to taxes and subsidies lof al
sorts as well as to explicit legislative and adstiitive controls over rates, entry, and other tfaoé
economic activity. Two main theories of economigulation have been proposed. One is the "public
interest" theory, bequeathed by a previous germerati economists to the present generation of lasvye
This theory holds that regulation is supplied isp@nse to the demand of the public for the comwaatif
inefficient or inequitable market practices. It rmswumber of deficiencies that we shall discuse Th
second theory is the "capture” theory - a poor tbunone that will do for now. Espoused by an odd
mixture of welfare state liberals, Marxists, andefimarket economists, this theory holds tegulation

is supplied in response to the demands of interegtoups struggling among themselves to maximize
the incomes of their membersThere are crucial differences among the captugeribts. | will argue
that the economists' version of the "capture" thasrthe most promising but shall also point ow th
significant weaknesses in both the theory and tircal research that is alleged to suppoft it
(emphasis added)

In the US — Tuna II, the dispute was related to esd$® measures that affected tuna
products, discriminating against those that had andtlolphin-safe’ label. Mexico,
which is a purse-seine net country — not dolphie;saomplained against this US
measure. WTO adjudicators understood thatUS measures were not ‘even-handed’
since they were related to risks to dolphins agisnom different fishing methods in
different areas of the ocean and, as such, werieiation of Article 2.7°.

The US-COOL dispute, in a similar factual circumsi& was related to a US measure
that set out country of origin labelling (COOL) feome meat products. Canada and
Mexico complained on the basis of discriminatiorheTWTO Appellate Body
understood that although the US measures did natlate discrimination, in practice,
compliance with that measure required segregatianeat and livestock according to
origin, thus imposing higher segregation costsli@e"imported livestock’.

From Posner’s remarks, it is possible to identify tmain features of regulation: i)
correcting the market for public interests; and hglping some specific groups’
demands to maximize their interests and incomesh Beatures have been applied
nowadays. Nevertheless, it must be said that thétilateral trade crisis’ has undergone
by a process of substitution for modern regulatmagriers andegulation has become
the main instrument to protect domestic industry inthe name of public health,
consumer’s protection and the environment

" Working Party Report, Border Tax Adjustments, agd2 Dec. 1970, BISD 18S/97.

% Richard A. Posner. Theories of Economic Regulati@enter for Economic Analysis of Human
Behavior and Social Institutions. National BuredtEoconomic Research Inc. New York, May, 1974.

%9 United States — Measures concerning the impontati@mrketing and sale of tuna and tuna products.
WT/DS381/AB/R.

%0 United States — Certain Country of Origin Labgl{COOL) requirements, WT/DS384/AB/R
WT/DS386/AB/R



In the case Japan Alcoholic Beverages ll, a “cortipetrelationship” between “said to
be like products” was constructed on the econonoiccept of “cross-elasticity of
demand”, looking at a shift of consumption to aeothood every time there is the rise
of a product pric&.

On the other hand, in Korea Beef, the Appellate \Bedcepted a differential

treatment between domestic and imported produets far as it was not ‘less
favorable’. That ruling related to Article 1ll, GATT, whiclaccording to the Appellate
Body only prohibits discriminatory treatment thatnddifies the conditions of
competition in the relevant market to the detrimafrimported products?.

5.2 — Like products in SPS
Under SPS, Article 2.3:

Members shall ensure that their sanitary and phyitary measures do not arbitrarily or unjustifiabl
discriminate between Members where identical oilameonditions prevail, including between theirow
territory and that of other Members.

On the other hand, SPS Article 5.5 states that

With the objective of achieving consistency in @ggplication of the concept of appropriate level of
sanitary or phytosanitary protection against rigkfiuman life or health, or to animal and plang ldr
health, each Member shall avoid arbitrary or urffagie distinctions in the levels it considers he
appropriate in different situations, if such distions result in discrimination or a disguised riesbn on
international trade. Members shall cooperate inGbenmittee, in accordance with paragraphs 1, 23and
of Article 12, to develop guidelines to further thiactical implementation of this provision.

In Australia — Salmon (2000), the Panel understtiad SPS Article 2.3, despite its
wording that is quite similar to GATT Article XXukes out discrimination between
both similar and different products, having, ashsucbroader scope than the one set in
Article 5.5 Therefore,under SPS, there is no ‘like products analysis’ site the
focus is the justification for discrimination between situations under the SPS
prohibition itself **,

As already pointed out, under TBT, the ‘like protucanalysis applies and it is
expressed in all the articles listed for MFN andidlzal Treatment.

6 — The requirement for necessity tests

In GATT, Article XX (a), (b) and (d), the measurashto be ‘necessary’ in order to fulfil
the requirements of the chapeau. Article XX esthigs:

Subject to the requirement that such measures areapplied in a manner which would constitute a
means of arbitrary or unjustifiable discriminatioetween countries where the same conditions prevrail

31 See Appellate Body Report, Japan — Alcoholic Bages Il, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, at 26.

32 pppellate Body Report, Korea — Various Measure8eaf, WT/DS161/AB/R and WT/DS169/AB/R,
at 137.

¥ Australia — Salmon (Article 21.5 DSUY’), WT/DS184AR adopted 20 Mar. 2000, at para. 7.112.

% G. Marceau and J. P. Trachtman, supra, at 368.



a disguised restriction on international tradehima in this Agreement shall be construed to pretea
adoption or enforcement by any contracting partyneisures:

(a) necessaryto protect public morals;

(b) necessaryto protect human, animal or plant life or health;

(d) necessaryto secure compliance with laws or regulations Whare not inconsistent with the
provisions of this Agreement, including those rielgtto customs enforcement, the enforcement of
monopolies operated under paragraph 4 of Articleadt Article XVII, the protection of patents,
trademarks and copyrights, and the prevention oéplve practices. (emphasis added)

The ‘necessity requirement’, under GATT, is anifaffitive defense’. The provisions
of GATT Atrticle XX become relevant only after a lation of another GATT provision

is found. The burden of proof is on the defendantdnvince that the measure at stake
is necessary and no less trade restrictive aligasaare reasonably availafie

For quite a long time, the evaluation of a ‘necessaeasure’ was interpreted as being
the least trade restrictive method of achieving thesired goals. The shift in
interpretation has been maded@ — AsbestqQ¥orea — Various Measures on Beefd
Brazil — Tyre&®.

Differently from GATT Article XX that applies the n ecessity requirement as a
‘justification’ for restrictions found to violate other provisions, including basic
market access rights, the TBT and SPS Agreements V& made it a ‘positive
requirement’ on all relevant regulations not to bemore restrictive than necessary.
Proof of necessity is framed as an obligation ef defendant and the complainant is
required to bring out a prima facie c&se

In evaluating whether a measure was really necgssakorea — Various Measures on
Beef the Appellate Body ruled that the greater thetrdoution to the realization of the
end pursued, the more easily a measure might bsidsyed to be necesstyIn
Brazil- Retreated Tyresthe Appellate Body considered that a measuretgede of
contribution must, at minimum, be “material”. Such “material contribution”
reqﬁugirement has become ever since an importanteeleim the analysis of the necessity
test”.

6.1 — The necessity requirement in TBT

In interpreting the TBT Agreement, Article 2.2, thigpellate Body defined the
necessity test in US — Tuna Il (2012).

Article 2.2 establishes that

Members shall ensure that technical regulationsnateprepared, adopted or applied with a view to or
with the effect ofcreating unnecessary obstacles to international tde. For this purpose, technical
regulationsshall not be more trade-restrictive than necessaryo fulfil a legitimate objective, taking
account of the risks non-fulfilment would creaBuch legitimate objectives are, inter alianational
security requirements; the prevention of deceptiaetices; protection of human health or safetymah

% G. Marceau and J. P. Trachtman, supra, at 378.

% Appellate Body Report, EC Asbestos, WT/DS135/AB{Rrea - Beef, supraAppellate Body Report,
Brazil — Measures Affecting Imports of Retreadedeby WT/DS332/AB/R (3 Dec. 2007) (‘Brazil —
Tyres).

37 G. Marceau and J. P. Trachtman, supra, at 368.

% Korea - Beef — supra, at para. 163.

%9 Brazil — Tyres, supra, at para. 210.



or plant life or health, or the environment. Inessing such risks, relevant elements of consiaderatie,
inter alia: available scientific and technical inf@tion related processing technology or intended e
uses of products.

The preamble of TBT clearly states that the agreg¢rsigould ‘further the objectives of
GATT 1994’ and therefore it should be interpretednmoniously with the necessity
requirements from GATT Article XX.

In US — Tuna Il, the Appellate Body affirmed thiashould be undertaken a ‘relational
analysis’ comparing the measure at stake and gsedeof contribution to a legitimate
objective, the risks that non-fulfilment of thigglemate objective would create and the
trade restrictiveness of the measure to potentialiilable alternativés

In analyzing TBT, Articles 2.1 and 2.2, the Apptld@ody set out, in the US Cool
Case, a ‘balancing requirement’. The balance wadugd achieved comparing the
determination of ‘non-discrimination’ from Articl2.1 with the ‘necessity requirement’
of Article 2.2. Article 2.1 contains wording reldtéo GATT, Articles | and Il (‘like
products’ and ‘less favorable treatment’). The Algte Body found that ‘where a
regulatory distinction is not designed and appledn even-handed manner (...) that
distinction cannot be considered ‘legitimate’ undeticle 2.1*.

Nevertheless, to date, under the Appellate Bodgrstsy, no Member was found in
breach of Article 2.2 of TBT.

In the US-Clove Cigarettes, WTO adjudicators unded that Indonesia had not
demonstrated less trade-restrictive alternativeslable and the US measure at stake
could, in fact, make a ‘material contribution’ teetobjective of public health (reducing
youth smoking in the US). However, the measure wasght on the basis of
discriminatiorf.

In the US- Tuna I, the ‘dolphin-safe label’ wasufml not more trade-restrictive than
necessary to fulfil its legitimate objective (prctien of the animal health and the
environment — since the measure discouraged theofufishing techniques that are
harmful to dolphins). Nevertheless, the measustade was also caught on the basis of
discrimination.

In the US-COOL dispute, the WTO Appellate Body wasible to determine whether
the US measures were more trade-restrictive tharessary to fulfil a legitimate
objective. The measure was caught, once more,ehasis of discrimination only.

6.2 — The necessity requirement in SPS

SPS Article 5.4 to 5.6 establish that

4. Members should, when determining the approptetel of sanitary or phytosanitary protection,eak
into account the objective of minimizing negativade effects.

“’ Robert Howse & Petros C. Mavroidis, Europe’s EimgvRegulatory Strategy for GMO — the Issue of
Consistency with WTO Law: of Kine and Brine, 24 &oam Intl. L. J. 317, 324 (2000).

“! Appellate Body Report, US — COOL RequiremeWd,/DS384/AB/R at para. 171.

42US - Clove Cigarettes, supra, at 179-182.



5. With the objective of achieving consistency le tapplication of the concept of appropriate lenfel
sanitary or phytosanitary protection against riskfiuman life or health, or to animal and planrg ldr
health, each Member shall avoid arbitrary or urffagie distinctions in the levels it considers he
appropriate in different situations, if such distions result in discrimination or a disguised riesbn on
international trade. Members shall cooperate inGbenmittee, in accordance with paragraphs 1, 23and
of Article 12, to develop guidelines to further tipactical implementation of this provision. In
developing the guidelines, the Committee shall take account all relevant factors, including the
exceptional character of human health risks to pieople voluntarily expose themselves.

6. Without prejudice to paragraph 2 of Article 3hem establishing or maintaining sanitary or
phytosanitary measures to achieve the appropeatd bf sanitary or phytosanitary protection, Mensbe
shall ensure that such measures are not more iteattéctive than required to achieve their appratpri
level of sanitary or phytosanitary protection, takinto account technical and economic feasibility.

In Australia — Salmonthe Appellate Body understood that, in order stalelish a
violation under SPS, Article 5.6, the complainirayty must prove that i) a measure is
reasonably available, considering technical ancheauc feasibility; ii) an alternative
measure does not achieve the Members’ appropeatd bf sanitary or phytosanitary
protection; or iii) the measure at stake would baststent with Article 5.6 if it is not
significantly less trade-restrictife

In the EC - Hormones the Appellate Body identified three elements, ahlihi
cumulatively must be demonstrated for a violatidn Asticle 5.5 and pointed to
‘warning signals’:

214. The first element is that the Member imposding measure complained of has adopted its own
appropriate levels of sanitary protection againsksr to human life or health in several different
situations. The second element to be shown is tihase levels of protection exhibit arbitrary or
unjustifiable differences (‘distinctions’ in thenguage of Article 5.5) in their treatment of diffet
situations. The last element requires that thetraryi or unjustifiable differences result in disamation

or a disguised restriction of international tratide understand the last element to be referringhéo t
measure embodying or implementing a particularlle¥/protection as resulting, in its application,

in discrimination or a disguised restriction oreimational trade. . . .

215.We consider the above three elements of Arfideto be cumulative in nature; all of them must b
demonstrated to be present if violation of Artiél& is to be found. In particular, both the secand
third elements must be found. The second elemenealvould not suffice. The third element must also
be demonstrably present: the implementing measuist be shown to be applied in such a manner as to
result in discrimination or a disguised restriction international trade. The presence of the second
element — the arbitrary or unjustifiable charaa&differences in levels of protection considergdeb
Member as appropriate in differing situations — nrapractical effect operate as a ‘warning’ sigtredt

the implementing measure in its application mightabdiscriminatory measure or might be a restrictio
on international trade disguised as an SPS meémuiiee protection of human life or hedfth

It seems that the test under SPS, Article 5.5, asensophisticated than the one under
the chapeau of Article XX, GATT. The Members’ righb adopt SPS measures are
conditional ones and such conditions are stringgntler GATT, Article XX, Members
have an exceptional right to adopt measures thdéisted and such conditions are less
stringent, but such a right has to be balanceddr bf the market access rights of other
Memberé®.

43 Appellate Body Report, Australia — Salmon, WT/DSYB/R, supra, at para. 194.
4 Appellate Body Report, EC — Hormones, WT/DS26/AB/MRT/DS48/ABIR, at para. 214-215.
4 G. Marceau and J. P. Trachtman, supra, at 399.



In an analysis of SPS, Article 5.6, the Appellatdf3 in Australia — Applesconfirmed
that a violation of Article 5.6 requires proof bliet complainant that ‘a proposed
alternative measure to the measure at issue: (fpasonably available taking into
account technical and economic feasibility; (ih@wves the Member’'s appropriate level
of sanitary or phytosanitary protection; and (ig)significantly less restrictive to trade
than the contested SPS measure’. That seems téclal for a necessity/balancing test
under Article 5.6 of the SPS Agreement fairly sanito that developed in Korea —
Various Measures on Beef and EC-asbé&tos

7 — Process and Production Methods (PPMs)

Discrimination based on Process and Production ddisti{PPMs) were ruled out of the
WTO in many circumstances. However, new interpiatat of TBT and SPS have
accepted PPMS based on legitimate objectives.

7.1 — PPMs under TBT

TBT, Annex 1, sets the technical regulation defami which includes related process
and production methods. Technical regulations laeein defined as documents which

Lay down product characteristics or their relatedcpsses and production methods, including the
applicable administrative provisions, with whichngaliance is mandatory. It may also include or deal
exclusively with terminology, symbols, packaginganking or labelling requirements as they apply to a
product, process or production method.

The Standards Code did not include PPMs.

In the US Clove Cigarettes, the Appellate Body understood thathnical regulations
may create distinctions basedon differences betweeprocess and production
methods as far aghe trade barriers they createe based on legitimate objectivés

7.2 — PPMs under SPS

The SPS Agreement, Annex A, sets out a definitibrsamitary and phytosanitary
measures, wherein it is stated that SPS are maasppéed:

(a) to protect animal or plant life or healtfithin the territory of the Member from risks arising from the
entry, establishment or spread of pests, diseadisgase-carrying organisms or disease-causing
organisms;

b) to protect human or animal life or healtithin the territory of the Member from risks arising from
additives, contaminants, toxins or disease-causiggnisms in foods, beverages or feedstuffs;

(c) to protect human life or health within the teemy of the Member from risks arising from disesise
carried by animals, plants or products thereoframn the entry, establishment or spread of pests; o

(d) to prevent or limit other damagethin the territory of the Member from the entry, establishment or
spread of pests.

Sanitary or phytosanitary measures include allvesie laws, decrees, regulations, requirements and
procedures including, inter alia, end product datgorocesses and production methodg..)

46 G. Marceau and J. P. Trachtman, supra, at 410.
47US - Clove Cigarettes, supra, at 179-182.



Annex A clearly rules out of the SPS coverage messto protect health or to prevent
or limit damage outside the Member’s territory.

Therefore measures that address PPMs out of thebesnterritory would not be
under the SPS coverage. Nevertheless it ‘includessores of importing states
regulating PPMs outside of their territory, whee goal is to protect health within the
territory; for example, regulation of foreign sldngrhouse practices may be considered
SPS measures. Most SPS PPMs will be product-refatee they focus on the health
risk of imported food product®.

8 - When regulatory measures are obstacles to inteational trade

A measure might be an obstacle to internationaletrdepending on its nature or
objective, risk assessment and other issues. UrBlErand SPS, a measure might be an
obstacle to trade within different circumstances.

8.1 — Obstacle to trade within TBT

The TBT Agreement, Article 2.2, establishes tlaatmeasure is an unnecessary
obstacle to tradeif it is more restrictive than necessary to achieve a legitiate
objective. Nevertheless, the wording of that Article regsifdembers to take into
account the risks non-fulfilment would create.

The text of the TBT Agreement exemplifies whethar abjective is legitimate and
states that ‘legitimate objectives’ aiater alia: ‘national security requirements; the
prevention of deceptive practices; protectionwiln health or safety, animal or plant
life or health, or the environment’ (Article 2.22c®nd part). The wording ‘inter alia’
means that this is a non-exhaustive list.

In the US Tuna Il, Mexico raised a claim, underidet 2.2, complaining against a US
measurewhich had established conditions for use of a ‘Hwigsafe’ label on tuna
products. Such conditions were related to the acdesthe US Department of
Commerce official ‘dolphin-safe’ label, only avadla under the presentation of certain
documentary evidence, which varied depending oratba where tuna is harvested and
also on the fishing techniques that are used.

The Panel understood that the measures had amatgti objective (consumer

information and dolphin protection) but that thelfifled only partially those objectives

and that Mexico had identified less trade-restrectalternatives for the same level of
protectiorf®.

However, the Appellate Body reversed the Panehslifig on that specific matter,
upholding that Mexico did not demonstrate that ldieelling provisions were more
trade restrictive than necessary to fulfil the ©§itimate objectived.

Moreover, if a technical regulation is adoptedgslitould only be maintained if the
circumstances or objectives giving rise to its ddopare kept. Otherwise they will also

48 G. Marceau and J. P. Trachtman, supra, at 414.
49US — Tuna I, Panel Report, para. 7.379-7.623.
*®US -Tuna Il AB Report, WT/DS381/AB/R, 2012, para. 333.



be considered obstacles to international trade é&weungh the original reasons for its
adoption were legitimate ones. That is the wordihgrticle 2.3.

There is alsa presumption of conformity with the TBT Agreement of technical

regulations based on international standards andtherefore, a presumption of not
being an obstacle to international trade. Thathes ¢ombination of Article 2.4 and
Article 2.5 of the TBT Agreement. In the last pafithe Article 2.5, it is very clear that:

Whenever a technical regulation is prepared, adopteapplied for one of the legitimate objectives
explicitly mentioned in paragraph two (as set abpemd is in accordance with relevant international
standards, it shall be rebuttably presumed notgate an unnecessary obstacle to internationa.trad

Nevertheless, standards might be ineffective oppnapriate and, as such, Members
may deviate from their adoption, according to A¢i2.4.

8.2 - Obstacles to trade within SPS

The SPS Agreement, in Article 5.1, disposes thamblrs shall ensure that their
sanitary or phytosanitary measures are based aassgssment, as appropriate to the
circumstances, of the risks to human, animal ontdigée or health, taking into account
risk assessment techniques developed by the relamégrnational organizations.
Otherwise, they may constitute unnecessary obstéelgade.

Under the SPS Agreement, in the assessment of NMek®mbers shall take into account:
available scientific evidence; relevant processed production methods; relevant
inspection, sampling and testing methods; prevaleoic specific diseases or pests;
existence of pest — or disease — free areas; mfiex@ological and environmental
conditions; and quarantine or other treatment, i@teg to Article 5.2.

Moreover, under the SPS Agreement, Article 5.3, Mers shall take into account as
relevant economic factors: the potential damageiims of loss of production or sales
in the event of the entry, establishment or sprebd pest or disease; the costs of
control or eradication in the territory of the impog Member; and the relative cost-
effectiveness of alternative approaches to limitisgs.

In order to achieve consistency in the applicatban ‘appropriate level of sanitary or
phytosanitary protection against risks to humamdif health, or to animal and plant life
or health’, a Member shall, according to Articl® 5f the SPS Agreement:

5.5 (...) avoid arbitrary or unjustifiable distinati® in the levels it considers to be appropriatdifferent
situations, if such distinctions result in discnmafion or a disguised restriction on internatidnadle.

In the EC-Hormones the Appellate Body found that three elements mhet
demonstrated to establish an inconsistency witickerd.5:

a) The Member imposing the measure complained of kbaptad its own appropriate levels of
sanitary protection against risks to human lifbealth in several different situations;

b) Those levels of protection exhibit arbitrary or ustjfiable differences (‘distinctions’ in the
language of Article 5.5) in their treatment of difént situations.

C) The arbitrary or unjustifiable differences resuitdiscrimination or a disguised restriction of
international trad?-

L EC — Hormones, AB Report, , supra, para. 214.



The Appellate Body, in the EC Hormones, also ndfest the three elements are
cumulative in natur®.

Moreover, in theAustralia-Salmonthe Appellate Body noted that distinctions in the
level of protection can be said to be arbitraryunjustifiable whenever the risk is, at
least, equally high between the different situaiab issue. In this specific case, the
distinctions in levels of sanitary protection refled in Australia’s treatment of ocean-
caught Pacific Salmon and, on the other, herringduas bait and live ornamental
finfish, which was considered by the AB ‘arbitrasy unjustifiable’, according to the
wording of Article 5.5°

Besides,there is also a presumption of conformity with the SPS Agreement
whenever it is adoptedd measure that conforms to international standards,
guidelines or recommendationsThat is the wording of Article 3.2.

Notwithstanding such a provision, Article 5.6 stateat a Member should take into
account ‘technical and economic feasibility’ wheaevestablishing or maintaining
sanitary or phytosanitary measures to achieve fiwoariate level of sanitary or
phytosanitary protection’ and that they should eagbat ‘such measures are not more
trade-restrictive than required to achieve theiprapriate level of sanitary or
phytosanitary protection’.

9 — A quest for harmonization — mutual recognitio, equivalency and regulatory
coherence

Provisions related to technical barriers to tradel & sanitary and phytosanitary
standards and regulations have become core issu® inegotiations of preferential
trade agreements (PTAs). Among such provisionsnbaization and equivalence are
‘keywords’ in the contemporary trade negotiatiofisey both have become a ‘mandate’
for the 2£' century international trade.

In general, harmonization stands for replacementdibferent domestic product
standards and domestic regulatory policies by amifstandards, but that is not its sole
meaning for contemporary negotiations. Many inteomal trade agreements — such as
the SPS and the TBT — encourage or enquire mertitb@monize standards or accept
different ones on the basis of equivalence.

Stevens remarks that:

The term "harmonization" is inexact and now encosspa the different processes for enhancing the use
of policy instruments internationally. For the mastrt, the purpose of these efforts is not so ntoch
achieve identical regulations or standards, butdoverge international methods for developing and
administering standards. Such approaches inclugemarket harmonization, mutual recognition,
equivalency, and reference standards. To datee thpproaches have been applied almost solely to

*2 |bid. , para. 215.
°3 Australia-Salmon, supra, para. 155.



product standards (particularly for food and chetsi; and are primarily trade-promoting rather than
environment-enhancing concefts

Therefore Equivalence is an instrument for a hatration procedure, despite it has
been used in the construction of many treatie$ iasvas a separate issue. Stevens also
further develops a specific definition for equivate:

Equivalency assumes that if two different standdrdge an equivalent effect, then a country should
allow goods to enter its market based on thesedatds. Equivalency affords the same degree of
protection to each country, but allows regulationsstandards to be quantitatively different. It hias
advantage of recognizing the different circumstanoeder which countries protect their consumers and
environments, while at the same time recognizirg different conditions and factors that influence
standard-settirng.

Moreover, harmonization methods have differed frome PTA to the other. Andrew
Stoler points out that:

There are, broadly, two models for dealing witmd&rds measures in PTAs. Where the European Union
(EU) is a party to a PTA, the agreement often clalisthe partner country to harmonize its national
standards and conformity assessment proceduresthvaie of the EU. PTAs in the Asia-Pacific region
and those in which the United States is a partppically seek to address problems resulting from
different national standards and conformity proceduhrough a preference for international starslard
through the use of mutual recognition mechantéms

The ‘working language’ in the TTR negotiations is ‘regulatory coherenteWhether
the stage of negotiations will pass to the stageeaity signatures is a matter of whether
a treaty is really envisaged by the two negotiatiagions. Nevertheless, Parker and
Alemanno have already pointed out that the TTIP otiajons have enhanced
regulatory coherence and cooperation between theafdl the US, by ‘providing
negotiators, stakeholders and the public with apamative overview of the US and EU
legislative and regulatory processes in their eurferm, highlighting differences and
similarities®.

Governments that were signatories to the 1979 &tdsdCode agreed to use relevant
international standards, such as those for foocktpatleveloped by the Codex
Alimentarius Commission, except when they considi¢hat these standards would not
adequately protect health. This represented theinbeg of the principle of
harmonization in the multilateral syst&mSuch harmonization wording is also included
in the TBT and SPS Agreements.

> Stevens, C. 1993. Harmonization, trade and the@mment. International Environmental Affairs 5:(1)
42-49,

% |bid.

%6 Andrew L. Stoler. TBT and SPS Measures, in practiean Pierre Chauffour and Jean-Christophe
Maur (eds). Preferential Trade Agreement Polioiedfevelopment: a handbook. The World Bank
Group, 2011, at 216.

http://siteresources.worldbank.org/INTRANETTRADE#&Rerces/C11.pdf

" EU-US Transatlantic Trade and Investment Partigrsh

%8 European Commission Directorate-Geneal for Tr&date of Play of TTIP negotiations ahead of the
6" round of the negotiations, 1 Duly, 2014.

¥ Richard Parker and Alberto Alemanno, Towards HifecRegulatory Cooperation under TTIP: a
Comparative Overview of the EU and US Legislatimd Regulatory Systems. European Commission.
DG TRADE. Reported on 13 May 2014, Available on
http:/ec.europa.eu/trade/policy/infocus/ttip/reses/(Access on 27 August 2014)

%0 Griffin, supra at note 1.




9.1 — Harmonization under TBT

Harmonization is one of the main features of elaimg or diminishing technical
barriers to trade. In the TBT Agreement, Articlel Z2ncourages Members to use
existing International Standards for their natioregulations:

2.4 Where technical regulations are required alavaat international standards exist or their catiph

is imminent, Members shall use them, or the releyzarts of them, as a basis for their technical
regulations except when such international staredand relevant parts would be an ineffective or
inappropriate means for the fulfilment of the lagdte objectives pursued, for instance because of
fundamental climatic or geographical factors ordamental technological problems.

Under the TBT Agreement, international standatusukl not be applied whenever
they are ineffective or inappropriate for the fnlfent of the legitimate objectives
pursued. Article 2.4 exemplifies for instance beeawf fundamental climatic or
geographical factors or fundamental technologicabjems.

For the purposes of its application, the TBT Agreahdefines standards on Annex 1:
1.2. Standard

Document approved by a recognized body, that pesyitbr common and repeated use, rules, guidelines
or characteristics for products or related processel production methods, with which complianceas
mandatory. It may also include or deal exclusiveith terminology, symbols, packaging, marking or
labelling requirements as they apply to a produaicess or production method.

In the US Tuna 1] the Agreement on International Dolphin ConsepratProgram
(AIDCP) was not considered by the Appellate Body ‘iaternational standardizing
organization’, for the purposes of the TBT Agreetné&he Appellate Body reversed the
Panel’s finding that the ‘dolphin-safe’ definiti@md certification developed within the
framework of the AIDCP is a relevant internatiostédndard within the meaning of
Article 2.4 of the TBT Agreement, concluding th&etAIDCP, acceded only by
invitation, is not an international standardizingyanization since it is not ‘open’ to
relevant bodies of any country; it is not ‘open &b least all Member%. A
standardizing body should obey the six principlsldished by Decision G/TBT/9 —
transparency, openness, impartiality and consenstiectiveness and relevance,
coherence and development dimen%ion

In the EC Sardinesthe Appellate Body accepted the Panel's integpit on the
explanatory note to Annex 1.2 of the TBT Agreememherein, in order to have a
standard, it is not necessary to have ‘consensusthe approval of the document.
Standards do not have to be based on conséndie measure at stake included a
specification that only products made outSdrdina Pilchardus Walbaunfished in
European waters, could be labeled ‘preserved ssdiReruvian sardinesSardinops
sagax sagaxfished in South American Waters, were preventechfbeing marketed as
‘preserved sardines’. The Appellate Body found thia® measure at stake was

¢ United Satates Tuna B Report, WT/DS381/AB/R, 2012, para. 396-399.

62 G/TBT/9, 13 November 2000, para. 20 and Annexhe $ix Principles were a Decision of the TBT
Committee (G/TBT/9, 13 November 2000, para. 20, énml) on principles for development of
international standards, guides and recommendatigtimsrelation to Articles 2, 5 and Annex 3 of the
Agreement. It aimed at guiding members in the dgvelent of international standards and they cortsiste
of a means of informing the understanding of cartarms and concepts contained in the TBT Agreement
(such as “open” and “recognized activities in staddzation”).

®3 European Communities - Trade Description of SasliAB Report, WT/DS231/AB/R, para. 222.



inconsistent with TBT since it was not based oreéevvant international standard’ from
the FAO/WHO-administered Codex Alimentarius Comiois¥’

On the other hand, in thdS — Tuna |l where WTO Appellate Body found that the

‘dolphin-safe’ definition and certification, undéte framework of the Agreement on the

International Dolphin Conservation Program (AIDC#®)which new parties can accede

only by invitation, was not a relevant internatibendard. Therefore, the US was not
under the obligation to base its measures on thigdispute, there was reference to the
‘Six Principles’ in the recognition of standardigibodies for the purposes of the TBT

Agreement.

As already pointed out, Equivalence is a compleargntapproach to technical
harmonization — it is one of the instruments foe tharmonization process. Both
agreements encourage WTO Members to recognize e#wdr’'s procedures for
assessing whether a product conforms.

Under TBT, members shall give positive consideratto accepting as equivalent
technical regulations of other Members, even iséheegulations differ from their own,
provided they are satisfied that these regulatamieqjuately fulfil the objectives of their
own regulations. That is the wording of Article 2.7

A similar rule is stated in Articles 6.1 and 6.3 thie TBT Agreement for mutual
recognition of conformity assessment procedures.

9.2 — Harmonization under SPS

The SPS Agreement, Article 3.1, encourages govetitsiie establish national sanitary
and phytosanitary measures consistent with intemmat standards, guidelines and
recommendations, as such:

1. To harmonize sanitary and phytosanitary measuness wide a basis as possible, Members shall base
their sanitary or phytosanitary measures on internal standards, guidelines or recommendations,
where they exist, except as otherwise providednftinis Agreement, and in particular in paragraph 3

Moreover, in the preamble, the SPS states thae tisea desire to further the use of
harmonized sanitary and phytosanitary measureseleetviviembers, on the basis of
international standards, guidelines and recommentatdeveloped by the relevant
international organizations, includinthe Codex Alimentarius Commission, the
International Office of Epizootics, and the relevant international and regional
organizations operating within the framework of théernational Plant Protection
Convention.

In Annex A, the SPS brings a definition of whatcdnsiders to be an international
standard:

4.3. International standards, guidelines and recenuations

(a) for food safety, the standards, guidelinesraedmmendations established by the Codex Alimargari
Commission relating to food additives, veterinarygland pesticide residues, contaminants, methbds o
analysis and sampling, and codes and guidelineggiénic practice;

(b) for animal health and zoonoses, the standauddglines and recommendations developed under the
auspices of the International Office of Epizootics;

® This was an international standard for presereedises and sardine-type products that allowedeund
certain conditions, botlsardinops sagax sagand Sardina pilchardus Walbaurto be marketed as
sardines.



(c) for plant health, the international standamgigidelines and recommendations developed under the
auspices of the Secretariat of the InternationahPProtection Convention in cooperation with regio
organizations operating within the framework of theernational Plant Protection Convention; and

(d) for matters not covered by the above orgaropati appropriate standards, guidelines and
recommendations promulgated by other relevantnat@nal organizations open for membership to all
Members, as identified by the Committee.

There is a presumption rule set in Article 3.2hef EPS, wherein it is stated that:

2. Sanitary or phytosanitary measures which confdominternational standards, guidelines or
recommendationshall be deemed to be necesstryprotect human, animal or plant life or healihd
presumed to be consistenith the relevant provisions of this Agreement afidGATT 1994. (emphasis
added)

Encouragement to use international standards daomdtitute a floor or a ceiling on
national standards, which means thational standards are not in breach of the SPS
Agreement just because they differ from internatioml norms®.

The SPS Agreement clearly permits governmentsttmeee rigid requirements than

the ones set in international standardssince they justify ibn the basis of scientific
evidence and the risks involvedand since they are not inconsistent with other
provisions of SPS. That is the provision set indet3.3:

3. Members may introduce or maintain sanitary oft@sanitary measures which result in a higher level
of sanitary or phytosanitary protection than woulle achieved by measures based on the relevant
international standards, guidelines or recommeadsti if there is a scientific justification, or as
consequence of the level of sanitary or phytosanjieotection a Member determines to be appropimate
accordance with the relevant provisions of pardgsab through 8 of Article 5.(2) Notwithstanding the
above, all measures which result in a level of teayior phytosanitary protection different from ttha
which would be achieved by measures based on atterral standards, guidelines or recommendations
shall not be inconsistent with any other provisifithis Agreement.

The statutes of these International organizatioastioned in the SPS agreement make
clear that their standards and recommendationsareinding.

In the EC HormonesThe Appellate Body understood that the termsebasn’ (SPS,
Article 3.1) have a narrow meaning, which is ‘dedvfrom’, giving the Members a
flexibility necessary to the application of thetre$ the agreement. On the other hand,
the term ‘in conformity with’ (SPS, Article 3.2) de not establish an absolute
presumption, since Members may adopt domestic thigsset higher standards than
the ones applied on international &%l

Nevertheless, as it is observed by Marceau andchimam, ‘this is a refined system of
applied subsidiarity, subtly allowing national auony subject to certain constraints.
Prior to the advent of the SPS Agreement, Codexdatas had no particular binding
force unless accepted for application by natioegislation®’.

Members shall accept the sanitary or phytosanitaeasures of other Members as
equivalent, even if these measures differ fromrtbein or from those used by other
Members trading in the same product, if the expgrtiMember objectively
demonstrates to the importing Member that its mmesswachieve the importing

% “Understanding the WTO Agreement on Sanitary amgtésanitary Measures”. In:
<http://wto.org/english/tratop_e/sps_e/spsund_ezhtm

% Appellate Body Report, EC — Hormones, WT/DS26/ABMRT/DS48/AB/R, at para. 165.
®7G. Marceau and Joel Trachtman, supra, at 388.



Member's appropriate level of sanitary or phytosemiprotection. That is the wording
of the SPS Agreement, Article 4.1.

The SPS Agreement, Article 4.1, is very clear inttera of transparency for
equivalence: reasonable access shall be given, tgoprest, to the importing Member
for inspection, testing and other relevant procesur

It should also be noted that the wording of the SP more imperative than in the
TBT Agreement. Under SPSylembers shall accept the sanitary or phytosanitary
measures of other Members as equivalert..)’ (Art. 4.1).

On the other hand, under the TBT agreement, Mem&ienply ‘shall give positive
consideration to accepting as equivalent techmegllations of other Members (...)
(Article 2.7).

The imperativeness of SPS is highlighted by theresgion “shall accept...” as
equivalent sanitary or phytosanitary measures béroMembers that sounds like a
commandment, while the lighter approach of the gjfeement might be remarked on
the wording “shall give positive consideration tb..That does not diminish the
importance of equivalence in the TBT Agreement lutertainly makes the SPS
Agreement more rigid on this issue.

10 — The Precautionary principle

The Precautionary Principle (PP) has been artiedlaince the 1960s, but it gained
international agenda only in the 1990s. In the 1898 Declaration, the PP was
established as a principle of International Envinental Law, which has also been
quoted as its main definition.

Principle 15

In order to protect the environment, the precauatignapproach shall be widely applied by States
according to their capabilities. Where there amedts of serious or irreversible damage, lack df fu
scientific certainty shall not be used as a reafwnpostponing cost-effective measures to prevent
environmental degradation.

Wiener remarks that “controversial, it is variousliewed as salvation or blunder.
Different summaries of what the PP means inclu@¢tép safe than sorry’, ‘uncertainty
is no excuse for inaction’ and ‘uncertainty reqgsieetion”. Moreover, the PP may be
the most pervasive, innovative and significant ‘iaumciple’ of environmental policy,
but ‘it may also be the most reckless, arbitrany #iradvised’ oné®.

Since the Rio Declaration, the precautionary apgrdaas been incorporated into the
wording of many treaties, not only in the enviroma® sphere. Some international
trade treaties have also adopted a ‘precautiorayuage’. In the WTO, the SPS is on
the top list whenever precaution is on debate.

® Jonathan b. Wiener. The Rhetoric of Precaution) 8. Wiener, M. D. Rogers, J. K. Hammitt and P.
H. Sand, The Reality of Precaution. Comparing Riggulation in the United States and Europe,
Washington, 2001, at 04.



10.1 — Precaution under SPS

Under the SPS Agreement, the Precautionary Prmdglenshrined in the Preamble,
Articles 3.3 and Article 5.7. However, it has baerderstood by the Appellate Body
that the inclusion of the precautionary principiethe SPS Agreement is not a ‘ground
for justifying SPS measures that are otherwise naigtent with the obligations of

Members set out in particular provisions of thateenent®®.

In fact, in theEC Hormonesthe Appellate Body understood that it is very enain
whether the precautionary principle can be recaghi;a general principle of
international lavi’. Moreover, in this case, the European Commissailed to provide
enough evidence that the precautionary principlddcget the basis for restriction of
imported beef treated with hormones.

The Preamble of the SPS Agreement, intﬁ$)6ragraph, states that:

Desiring to further the use of harmonized sanitargl phytosanitary measures between Members, on the
basis of international standards, guidelines asdmemendations developed by the relevant internation
organizations, including the Codex Alimentarius @aission, the International Office of Epizooticsdan
the relevant international and regional organizegioperating within the framework of the Internatib
Plant Protection Conventionyithout requiring Members to change their appropriate level of
protection of human, animal or plant life or health (emphasis added)

Article 3.3 states that:

Members may introduce or maintain sanitary or phytcsanitary measures which result in a higher
level of sanitary or phytosanitary protection thanwould be achieved by measures based on the
relevant international standards, guidelines or reommendations, if there is a scientific justificatia,

or as a consequence of the level of sanitary or pimganitary protection a Member determines to be
appropriate in accordance with the relevant provisions of geaphs 1 through 8 of Article 5.(2)
Notwithstanding the above, all measures which tesué level of sanitary or phytosanitary proteatio
different from that which would be achieved by meas based on international standards, guidelines o
recommendations shall not be inconsistent withahgr provision of this Agreement. (emphasis added)

Article 5. 7 disposes that:

In cases where relevant scientific evidence is infficient, a Member may provisionally adopt
sanitary or phytosanitary measures on the basis afvailable pertinent information, including that
from the relevant international organizations as w# as from sanitary or phytosanitary measures
applied by other Members. In such circumstances, Members shall seek to mbiz¢ additional
information necessary for a more objective assessuierisk and review the sanitary or phytosanitary
measure accordingly within a reasonable periodhté.t(emphasis added)

The wording of theSPS Agreement is very clear in the sense thatas dwt require
Members to ‘change their appropriate level of prtta’; it allows them to introduce or
maintain a higher level of protection or even d&edént level of protection where
relevant scientific evidence is insufficient.

Under the SPS Agreement, it is adopted the ‘sdifesty approach to deal with scientific
uncertainty’. Nevertheless, under Article 5.7, the Agreemelatnad Members to adopt
a ‘different level of protection approach’, buttae same time it commands them to
seek to obtain the additional information neces$arya more objective assessment of

%9 Appellate Body Report, EC — Hormones, supra, ed.pk4.

O Ibid., at para. 123.

" “Understanding the WTO Agreement on Sanitary amgtésanitary Measures”. In:
http://wto.org/english/tratop _e/sps_e/spsund_e.htm




risk and review the sanitary or phytosanitary measaithin a reasonable period of
time. This last provision indicates that such ‘eiféint level of protection measure’
might be provisory unless conditions are kept, esitttey must be reviewed within a
reasonable period of time.

In Japan — Agricultural Products |lithe Appellate Body interpreted Article 5.7 of SPS
and ruled that it can be satisfied if four cumwatrequirements are met: i) relevant
scientific evidence is insufficient; ii) the measus adopted on the basis of available
pertinent information; iii) the Member seeks to abt the additional information
necessary for a more objective assessment of ngkig the Member reviews the
measure accordingly within a reasonable perioéhud't.

An interpretation of ‘insufficient scientific evidee’ was given by the Panel in this
Hormones — Continued Suspensianentioned in theEC- Hormones wherein a
provisional ban on certain hormones was enactetthd¥C. The Panel understood that
the respective EC Directive was in violation of il 5.7 of the SPS Agreement since
the available scientific evidence was not, in fawpfficient®,

If there is scientific evidence and it is availghtemight be considered sufficient for the
purpose of that SPS provision. Nevertheless, thpeAgie Body reversed the Panel’s
findings and ruled that even so the Member hasrigjig to set a higher level of
protection under the SPS, but it ‘may require ipéoform certain research as part of its
risk assessment that is different from the pararaet@nsidered and the research carried
out in the risk assessment underlying the inteonati standard®.

10.2 — Precaution under TBT

There is not such an explicit precautionary wordimg TBT. However, in an
interpretation of GATT Article XX, the Appellate By ruled, in theEC Asbestgsthat

it is undisputed that WTO Members have the rightiétermine the level of protection
of health, which they consider appropriate in agigituatior?.

If such a right is recognized, each Member may rdetee their appropriate level of
protection and this is in itself an evidence ofecautionary rul@.

Moreover, despite the encouragement TBT givesdaitie of international standards, it
sets the rule for ineffectiveness or inappropriassnof such standards for the objectives
pursued and allows Members, in such a case, nosdostandard norms, for instance
because of fundamental climatic or geographicaiofacor fundamental technological
problems.

Under TBT, Article 2.4:

Where technical regulations are required and releivdernational standards exist or their complei®
imminent, Members shall use them, or the relevantspf them, as a basis for their technical regra
except when such international standards or retgyats would be an ineffective or inappropriatearme
for the fulfilment of the legitimate objectives pued, for instance because of fundamental clinaatic
geographical factors or fundamental technologicabfems.

2 Appellate Body Report, Japan — Agricultural Pradut; WT/DS76/ABI/R, para. 89.

3 Appellate Body Report, United States — Continuasp®nsion of Obligations in the EC — Hormones
Dispute, WT/DS320/AB/R, para. 621.

bd “nara. 685-688.

S Appellate Body Report, EC Asbestos, supra, at. 8.

® G. Marceau; J. P. Trachtman, supra, at 401.



Nevertheless, even a precautionary principle reiecegnunder the WTO system has to
obey the principles governing both TBT and SPS mil#as and precautionary
measures cannot be applied in a manner which wearldtitute a means of arbitrary or
unjustifiable discrimination between Members where same conditions prevail or a
disguised restriction on international trade.

It must be said that a closer look at the precaatip principle and the way it has been
applied in the construction of regulation in Eurapélects dissatisfaction with a slow
decision-making process based on conventional sftespproache¥.

Regulation in Europe, such as REACH -Registration, Evaluation, Assessment of
Chemicalé®, has equated the Precautionary Principle with rmmease in health and

environmental protection. ‘It is unclear, howeveow the PP’s application could have
any such salutary effects (...). It has been arghediever that the PP is not merely
useless, but positively harmful. The PP’s advengglications are their most visible in

its ‘strongest’ version, which is triggered oncerthis at least prima facie scientific
evidence of a hazard rather than a fisk’

The REACH registration/data gathering requiremeogys the precautionary principle
and reflects a shift on regulatory paradigm, remgrthe burden of proof from regulator
to producer or importer on the basis of an onlystaiice’s hazardous properties not
taking into consideration the actual risk that ssabstances poses on human health or
the environmerif.

In the preamble of REACH, it has been disposed that

(69) To ensure a sufficiently high level of prdten for human health, including having regard to
relevant human population groups and possibly totaoe vulnerable sub-populations, and the
environment, substances of very high concern shauldccordance with the precautionary principbe
subject to careful attentioAuthorization should be granted where natural agdepersons applying for

an authorization demonstrate to the granting auityorthat the risks to human health and the
environment arising from the use of the substameeadequately controlledtherwise, uses may still be
authorized if it can be shown that the socio-ecdndyanefits from the use of the substance outwtigh
risks connected with its use and there are no ldgitalternative substances or technologies that are
economically and technically viable. Taking int@agnt the good functioning of the internal markes i
appropriate that the Commission should be the grguatuthority. (Emphasis added)

And REACH, Article 1 (3) disposes that:

This Regulation is based on the principle thas ifor manufacturers, importers and downstream ueers
ensure that they manufacture, place on the mankes® such substances that do not adversely affect
human health or the environmerits provisions are underpinned by the precautiong@mnnciple.
(Emphasis added)

As one recently released report observed, although EU Commission's
Communication on the Precautionary Principle presidthat ‘the precautionary
principle is relevant only in the event of a potahtisk, even if this risk cannot be fully
demonstrated or quantified or its effects deterchibecause of the insufficiency or

" Lucas Bergkamp and Lawrenéé Kogan, Trade, the aBtiemary Principle, and Post-Modern
Regulatory Process. Regulatory Convergence in ttamshtlantic Trade and Investment Partnership.
EJRR 04 (2013), at. 499.

8 REACH - Official Journal L 136 (2007), at. 3.

™ Lucas Bergkamp and Lawrence Kogan, supra, at 499.

8. A. Kogan. REACH and International Trade Law130at paral2.11.
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inclusive nature of the scientific data’, it faile discuss how serious the risk or its
consequences must be in order to trigger the agijgit of the precautionary principle.

While ECJ case law is helpful, it does not appestemninative. According to the

report, such case law holds, for example, that nat sufficient to make a generalized
presumption about a putative risk or to make reieeeto a purely hypothetical risk in

the absence of scientific (data) support. The iteponcludes that, in the absence of
further direction, ‘it cannot be deduced that thhecputionary principle only applies

where a potentially serious risk is identified’ acdnsequently, ‘the burden of proof
necessary to justify such application may be lofVer’

It has been crystal clear that, in Europe, a ‘postern skepticism’ towards empirical

evidence and universal reason has legitimated reultind social values instead of
sciencé® and, as such, the precautionary principle has bsed as a way of setting

regulations standards that reflect much more thkerests of specific groups —such as
industry, rather than reflecting health, consumer’snvironmental protection.

11 — Transparency - Enquiry points and Notificatiors

In the negotiations of the 1979 Standards Codepgigion was set for notification of
other governments, through the GATT Secretariatarof technical regulations which
were not based on international standards. Suchowispn initiated what would

develop into procedures based on the principleasfsparency.

Transparency is one of the main principles estabtisin TBT. Throughout the
agreement, the expressions “Members shall publisbtiae” or “Members shall notify”
are commandments related to transparency for st@sddéechnical regulations or
conformity assessment procedures. In TBT, Arti@&s 2.10, 3.2, 5.6, 5.7 and 7.2 set
such a wording.

Article 2.9 of TBT, for instance, provides that:

Whenever a relevant international standard doegxist or the technical content of a proposed tieehn
regulation is not in accordance with the technaaitent of relevant international standards, anthef
technical regulation may have a significant effattrade of other Members, Members shall:

2.9.1 publish a notice in a publication at an eabpropriate stage, in such a manner as to enable
interested parties in other Members to become actpah with it, that they propose to introduce a
particular technical regulation;

2.9.2 notify other Members through the Secretapiathe products to be covered by the proposed
technical regulation, together with a brief indioatof its objective and rationale. Such notificas shall
take place at an early appropriate stage, when émmemts can still be introduced and comments taken
into account;

2.9.3 upon request, provide to other Members pagis or copies of the proposed technical reguiatio
and, whenever possible, identify the parts whichsibstance deviate from relevant international
standards;

2.9.4 without discrimination, allow reasonable tifee other Members to make comments in writing,
discuss these comments upon request, and take thdten comments and the results of these
discussions into account.

81L. A. Kogan., 2013, supra, at paral2.11.
8 Lucas Bergkamp and Lawrence Kogan, supra, at 500.
8 R. Griffin, supra, at note 1.
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The notification provisions in the TBT show how mmrs intend to regulate in order to
achieve specific policy goals and what are the etraffects of their regulations.
Notifications have grown in importance in the Igsars. ‘Receiving information about
new regulations or standards at an early stagdéord they are finalized and adopted,
gives trading partners an opportunity to providenoeents either bilaterally or in the
TBT Committee, and to receive feedback from ingu&'’. Early notifications might

help to improve the quality of the draft regulatiaimus avoiding potential trade

problems, as well as to assist producers and exgonh adapting to the changing
requirement.

Since 1995, it has been observed a growing tendehayotifications in the TBT
Committee, which demonstrates its importance withe\WTO system and, at the same
time, it demonstrates that regulatory measures haea more adopted by Members, in
general, in substitution of the old tariffs measui®ee Figures 4 and 5).

FIGURE 4: Total number of notifications from WTO members (1995-2013)
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Fonte: The WTQO Agreement Series, Technical Barriers to Trade, 2014, at 26.

8 The WTO Agreements Series, Technical Barriersraml@, 2014, at 24.
85 (i
Ibid.



FIGURE 5: Notifications Objectives|
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Protection of the Environment 82
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Source: CCGI-FGV, 20f%

Besides “notification expressions”, TBT Article Jints out to the importance of
establishing enquiry points in each Member. An émnygpoint is a national body or
institution which must be able to answer all readd@® enquiries from other Members
as well as for the provision of related documeAlE WTO Members are required to
establish national enquiry points to keep eachratifermed about barriers that would
fall under the TBT Agreement.

In Brazil, the focal point is INMETR®, which is the National body responsible for the
Brazilian WTO/TBT Enquiry Point, providing informah on technical requirements to
Brazilian exporters as well as supporting the Biazigovernment in all international
negotiations on technical barriers to tf&de

The same rule about enquiry points is establisheda SPS (Annex B (3)).

Each Member shall ensure that one enquiry poirgtexvhich is responsible for the provision of answe
to all reasonable questions from interested Membsre/ell as for the provision of relevant documents
regarding:

(a) any sanitary or phytosanitary regulations agldmtr proposed within its territory;

(b) any control and inspection procedures, prodaciind quarantine treatment, pesticide tolerande an
food additive approval procedures, which are ogeratithin its territory;

(c) risk assessment procedures, factors taken dotsideration, as well as the determination of the
appropriate level of sanitary or phytosanitary gctibn;

(d) the membership and participation of the Membenf relevant bodies within its

territory, in international and regional sanitandghytosanitary organizations and

systems, as well as in bilateral and multilateggeaments and arrangements within

the scope of this Agreement, and the texts of sgghements and arrangements.

% Thorstensen, V. Gianesella, F., CCGlI, 2014.

87 National Institute of Metrology, Quality and Tedtogy (INMETRO) was created by law in
December, 1973, to support t Brazilian enterprisegicrease their productivity and the qualitygoibds
and services.

8 Information available ohttp://www.inmetro.gov.br/english/institucional/iexlasp(Access on 3rd
November 2014).




Enquiry points are very important to assure trarepzy.In some countries, the TBT
and SPS enquiry points are the same bodies. In Brihzthey differ and there is an
overlapping of competence between some Brazilian @es, which difficult
transparency in the country?.

Under the SPS, Exporting Members claiming thatsxeighin their territories are pest
— or disease-free areas or areas of low pest @asks prevalence shall provide the
necessary evidence thereof in order to objectidelyonstrate to the importing Member
that such areas are, and are likely to remain—pest disease—free areas or areas of
low pest or disease prevalence, respectively. liismiurpose, under Article 6.3 of SPS,
reasonable access shall be given, upon requebie importing Member for inspection,
testing and other relevant procedures.

12 — TBT and SPS Committees and the Specific Trad&oncerns

The TBT Committee is the major ‘clearing house’ foembers to share information
and the major forum to discuss concerns about aiiguk and their implementation. In
fact, the TBT Committee is an instrument to assumesparency within the WTO. It has
two to three official meetings per year.

Article 13 of TBT disposes that a Committee is bkshed and composed of
representatives from each of the Members for:

13.1 (...) the purpose of affording Members the opputy of consulting on any matters relating to the
operation of this Agreement or the furtherancet®bbjectives, and shall carry out such resporitsésl
as assigned to it under this Agreement or by thenbte's.

13.2 The Committee shall establish working partiesther bodies as may be appropriate, which shall
carry out such responsibilities as may be assigoetthem by the Committee in accordance with the
relevant provisions of this Agreement.

The TBT Committee’s work is divided into two digstinfunctions: i) Reviewing of

specific measures - being a forum of discussionsspecific trade concerns, laws,
regulations or conformity procedures; ii) Strengihg implementation - wherein
Members might exchange experiences on implementafithe Agreemenit.

For similar purposes, the SPS Committee was eskaduliand, according to Art. 12.10of
the SPS Agreement, its main function is

12.1 (...) to provide a regular forum for consultago It shall carry out the functions necessary to
implement the provisions of this Agreement and fimtherance of its objectives, in particular with
respect to harmonization. The Committee shall réaathecisions by consensus.

The description of the Committee’s functions isaater in the SPS Agreement. Article
12 has seven long paragraphs compared to only sm@e paragraphs of Article 13 of
TBT Agreement.

8 While INMETRO is the TBT focal point, MAPA (Miniétio da Agricultura, Pecuéria e
Abastecimento) is the SPS focal point, in Brazil.
' World Trade Organization, The WTO Agreement Seri@@chnical Barriers to Trade, 2014.



The SPS establishes that a function of the Comeniteto encourage the use of
international standards, guidelines and recommendatby all Members, having the
objective of increasing coordination and integmnatimetween international and national
systems, having the aim of approving the use ofd faalditives or establishing
tolerances for contaminants in foods, beveragedeedstuffs. Moreover, with the
objective of securing the best available scientifind technical advice for the
administration of the SPS Agreement and to avoiglidation of efforts, the

Committee, according to Article 12.3, shall maintalose contact with the relevant
international organizations in the field of sanjtaand phytosanitary protection,
especially with the Codex Alimentarius Commissidhe International Office of

Epizootics, and the Secretariat of the Internati®tant Protection Convention.

One of the tasks of both TBT and SPS Committee® is1anage the specific trade
concerns (STCs) that Members might raise beforenth8TCs are neither disputes
raised under the Dispute Settlement Understandd&)Jj before Panels and Appellate
Body nor pre-requisites for raising a dispute unither DSU*. They might be simply
search for information concerning other Member’sndetic measures on technical
regulations or sanitary and phytosanitary policisievertheless, STCs have often
addressed conflicts of positions between MembedeuiBT and SPS. Under STCs,
Members might not be just demanding informationclarification, but, at the same
time, they might be pointing out that there aresoes to think that some rights and
obligations under the SPS and the TBT Agreements hat been met.

Studies on STCs have pointed out the growing ingpae of such mechanism for
resolution of trade conflicts (See Figures 6 andbd}h for developing and developed
countries (See Figure 8), concluding that the meisha of STCs has significantly
contributed to minimize trade tensions in TBT amSoncerns.

*! Since its first meeting, Members have used the TBMmittee as a forum to discuss issues related to
specific measures (technical regulations, standara®nformity assessment procedures) maintained by
other Members. These are referred to as "spe#ide concerns" and relate variously to proposed
measures notified to the TBT Committee in accordamgth the notification requirements in the
Agreement, or to measures currently in force. Cdtem meetings, or informal discussions between
Members held in the margins of such meetings, dfféembers opportunity to review trade concerns in a
bilateral or multilateral setting and to seek fertfclarification’. In: WTO, G/TBT/GEN/74/Rev.9, 17
October 2011, Note by the Secretariat.

%2 Henrik Horn, Petros C. Mavroidis and Erik N. Wiitam. In the Shadow of the DSU: addressing
specific trade concerns in the WTO SPS and TBT Citees. Research Institute of Industrial
Economics, IFN Working Paper, n. 960, 2013.



FIGURE 6: Number of specific trade concerns in the BT Committee
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Source: The WTO Agreements Series, Technical Bart@eTrade, at 29.

FIGURE 7: Number of specific trade concerns in th&sPS Committee
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% Thorstensen, V. and Gianesella, F., CCGI-FGV, 2014



FIGURE 8: STCs Parties from 1995 to 2013
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Moreover, STCs have grown in distinct sectors fagricultural to industry concerns.
Figure 9 shows the sectorial distribution, undex Harmonized System, of TBT and
SPS concerns.

FIGURE 9: Sectorial distribution of TBT concerns (left panel) and of SPS concerns (right panel)

a 20 20 &0 82 100 o 10 20 0 P 0
HE chapter =5 cater

Source: C. Beverelli, WTO, Working Paper ERSD-2014-18, 2014

The procedure for discussions of STCs, in the TBM@ittee, was only formalized in

2009 to cope with a growing agenda, reaching aeemgent on a set of guidelines
relatedinter alia to sequencing and time limits, creating a due ggsdo make it more

efficient™.

In relation to trade concerns, the Committees dparaa different manner. While the
SPS Committee reports the concerns as ‘partiabplved’ or ‘resolved’, the TBT
Committee does not make reference to ‘resolutiofisis more difficult to assess

% Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.
% WTO Doc. G/TBT/1/Rev.10, page 43.



whether TBT STCs have been settled since the affi@cord only indicates ‘not
reported’ for all concerri&

Nevertheless, such difference in procedure hasindered settlements on the concerns
raised since most of the concerns raised undefST@'s approaches have not been
raised as formal disputes under the BSU

Usually STCs are raised and discussed within ssoeesneetings in one of the
Committees. The most challenged regulation und€s3fas been the European Union
Regulation on Chemicals (REACH) It has been on the TBT agenda for over ten years,
having more than thirty Members involved in itsadissions. Despite no resolution has
been met on REACH in the TBT Committee, such canders not been raised as a
formal dispute settlemetit

In fact, the EU is the target of more than 40%haf $TCs raised in both TBT and SPS
Committees. Besides the EU, the Members that mreguéntly face TBT STCs are
respectively: China, USA, Brazil, South Korea, G#mandia, Australia, Indonesia and
Vietnam (See Figure 10). The Members that mostugatly face SPS STCs are:

Australia, Japan, USA, China, South Korea, IndaneSanada, Argentina and Brazil
100

FIGURE 10: STCs against the main actors
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% Henrik Horn and others, supra, at 29.

" Ibid., supra., at 2.

% REACH is the European Union Regulation that gosehe safe use of chemicals (EC 1907/2006). It
entered into force on 1 June 2007 and deals with Rlegistration, Evaluation, Authorisation and
Restriction of Chemical substances

(http://ec.europa.eu/environment/chemicals/reaabhieintro.htm).

REACH was first raised in the TBT Committee in MaR003, after the first UE notification.

% Henrik Horn and others, supra., at 8.

199 pid., at 9-10.

%1 Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.



Having a look at the sort of issues that have beésed under both SPS and TBT
Committees, some scholars have reached a concltisadnas many as 66% of all

STCs, the stated objectives of protecting humaitttnea safety, or the protection of the
envliorzonment or both are at the root of the conde¥img addressed’ (Figures 11 and
12)7

FIGURE 11: STCs main objectives
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FIGURE 12: STCs by subject
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Such results ‘contrast sharply with the correspogdigures in the Dispute Settlement
system, where a significantly smaller fraction a$padites concern measures falling

192 hid., at 19-20.

193 Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.
194 Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.



under these two categories’ — protection of humaalth and protection of the
environment’.

One might conclude that STCs have been efficierthaw@isms for conciliation under
the WTO TBT and SPS Committees.

13 — A briefing on Private Standards

Private standards are those created by privatéemtsuch as companies, associations
and other non-governmental organizations. Theynatemandatory, in nature, unless
government backs their complian® Nowadays, there is a range of private standards
in different sectors and some of the most well-kn@se identified in Table 1.

Table 1. examples of private standards

Created by Individual Created by national chains Created by international
companies chains
Nature’s Choice (TESCO) Assured Food Standards (UK) | GlobalGAP
Filiéres Qualité (Carrefour) British Retail Consortium Globg International Food Standard
Standard
Field-to-Fork (marks & Spencet Freedom Food (UK) Safe Qaulity Food (SQR)
1000/2000
Filiére Controllée (Auchan) Qualitat Sicherheit (QS) Marine Stewardship Council
(MSC)
P.Q.C. (Percorso Qualita Cona( Assured Combinable Crops Forest Stewardship Council
Scheme (UK) (FSC)
Albert Heijn BV: AH Excellent | Farm Assured British Beef and
Lamb
Sachsen Ahrenwort
QC Emilia Romagna
Stichting Streekproduction
Vlaams Brabant

Source: WTO, SPS Committee and M. K. Amaral (2014)

Even though they are not mandatory, non-compliavite them might mean exclusion
from a specific market. Some of them are creatednbdividual companies, such as
Nature’s Choice, from TESCO; others are createdhditjonal or international chains,
such as GlobalGAP and Forest Stewardship Council.

1% Henrik Horn and others, supra., at 8., at 20.

1% See Manuela Kirschner do Amaral, ‘Padrdes Privad@sitras Fontes ndo tradicionais de governanca
no ambito dos regimes multilateral de comércio ddOe de Mudanca Climatica: Conflito ou
Convergéncia?’ UNB, Brasilia, 2014 (PhD thesis).



Examples of Private Standards:

FSC

100%

From well-managed forests

Cert no. TT-COC-1110
www.fsc.org
© 1996 Forest Stewardship Council

Source: Forest Stewardship Council (26%4)

CERTIFIED
SUSTAINABLE
SEAFOOD

MSC

WwWw.msc.org

GLOBALG.A.P.
MEMBER 2013

Source: GlobalGAP (201%Y Source: The Marine Stewatdishps Council, Privated_aw (2011)

®

Source: United Laboratories (2014)

In the last decade, there has been an increasevatgstandards and they have become
one of the most common contemporary trade barf@ee Figures 13 and 14).

107 Available inhttp:/www.tesco.com/csr/g/g4.htrtdaccess on 7th November 2014).
108 Available inhttp:/br.fsc.orgf{Access on 7 November 2014).
199 Available in:http://www.globalgap.org/uk_etfAccess on 7yh November 2014).




FIGURE 13: Number of private standards certificates covered by policy areas in the EU
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Source: Inventory of Private Food Law, EFLA, 281

FIGURE 14: Number of private standards certificates by country of origin

Number of schemes, by country of origin
Total number of schemes = 441 (including sub-schemes)
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107

a9 45
I FETE s1fl222:03513 1 0gl1113515
SEQLEIP YRR sPBEgRESes ggas‘ggg
Eo5cBiSErysESiSFasaiIc AR
333§55555§§= gé %35555 FES g5
g 3 = g e
9] 5

Source: Inventory of Private Food Law, EFLA, 2611

However, unless private standards are ‘backed bgrgments’, they do not fall under
the TBT or the SPS agreements. Pascal Liu, from ,FA@arks that:

The number of private standards and their influemcdrade have risen steadily since the early 1990s
under the combined forces of globalization, polieralization, changing consumer preferences and
progress in information technology. There is a wateay of private standards, each with its own

objectives, scope, advantages and constraifigsh makes it difficult to treat these standards a a

110 Theo Appelhof and Ronald van den Heuvel, Invenadriyrivate Food Law, In: Bernd van der Meulen
(ed.), Private Food Law, 2011, at 113.
"1 Theo Appelhof and Ronald van den Heuvel, Invenadrigrivate Food Law, In: Bernd van der Meulen
(ed.), Private Food Law, 2011, at 113.



homogeneous categoryThe type of organization that develops the stehdand the development
process may have significant implications for thendard’s suitability to producers. It is difficuio
assess the market penetration of private standasdsiational customs agencies do not monitor this
information. However, there is evidence that therkeifor foods certified to private standards has
expanded rapidly over the past decade, in partidnlahe fair-trade and organic sectdfs(emphasis
added)

Even though private standards are not legally manglathey might becomde facto
mandatoryever since a majority of large buyers demand th&ms such, small-scale
producers will bear the risk of exclusion from tmarket if they do not comply with
them.

Compliance with private standards, in this senggolmesde facto mandatory and
becomes an ever growing problem mainly for develgptountries, which lack
infrastructure and public revenue to help their detic producers. However, even so, in
order to raise such issue under the WTO multilatesde system, it would be necessary
to show evidence that the government is directlyndirectly involved with a specific
private standard.

In 2005, a discussion on private standards wasdaia the SPS Commitféé Another
discussion was raised in 206% In both, the discussions centered on whether the
government had backed the private sector's stasd@edirepGap/GlobalGAP and
Nature Choice’s, respectively). In both, once dedeal, the EC Commission only
confirmed the existence of the standards and tiegtwere indeed private ones, but that
they neither conflict with EC legislation nor w6 TO.

In 2008, a Working Group was established on priwiéadards, which handed in, in
2011, a report on ‘Possible actions for the SPS @iti@e regarding SPS-Related
Private Standard¥. From this report, some policies were approvedhgyCommittee,
inter aliac a need to define private standards and exchahgdoomation on whether
private standards could be ever compared to ragalat

In 2012, there was a long debate in the Committdsted to a definition of private
standards, but divergences between the Membensadidllow a final conclusion on it.
The definition that was presented in 2012 was ppt@ved. It had been proposed that:

‘SPS-related private standards are [voluntary] irequents which are [formulated, applied, certifeatt
controlled] [established and/or adopted and appligdnon-governmental entities [related to] [tofil{]!

one of the four objectives stated in Annex A, paapd 1 of the SPS Agreement and which may [directly
or indirectly] affect international trade”.

According to Rodrigo Lima, the definition of prieastandards as voluntary ones is
highly questionable. Since the exporter does nofarm to the standard, it cannot sell
its products on the importing mark€t For example, the search for production of

12 pascal Liu, Private standards in internationadiér issues and opportunities, WTO’s Workshop on

Ilzlglvironment-related private standards, Certificatiod Labelling Requirements, Geneva, 9 July 2009.
Ibid.

114 G/SPS/R/37, 11 August 2005.

15 G/SPS/R/39, 21 May 20086.

'1° G/SPS/W/256, 3 March 2011.

117 G/SPS/W/265, Proposed Working Definition on SP$&fRe Private Standards. 6, March 2012.

118 Rodrigo C. A. Lima. Padrdes Privados e Resporidabié¢ do Estado na OMC. 2014, at 7.

(Forthcoming publication).



renewable energy has led to establishment of gristandards on the sector. Most of
these standards were established in fulfilmeng@fernment directives, such as EC
Directive 2008/28/CE, which stablished a goal o#@2fbr consumption of renewable

energy by 2020 (from this total, 10% has to behe transports sector), and EC
Directive 2009/28/CE, that established sustaingbigoals, such as reduction on
emissions of 35%, which must be, at least, of 588mf2017 onwards and 60% from

2018 onwards.

Moreover, this Directive also establishes that umtd and bioliquids cannot be
produced from raw materials extracted from land ric biodiversity, which from
January 2008 has the following characteristicsndpgirimary forest or wooded land,
indigenous areas protected under law, endangemstespprotection areas or pastures
areas rich in biodiversity, either natural or otdtied.

Fulfillment of the Directive requirements is expesttfrom the economic operators that
might comply with it through voluntary regimes alaberal or multilateral agreements,
including certification procedur&S. Nevertheless, the main issue regarding the
multilateral trade system, is whether the EC Divexst have adopted a trustful scientific
model, which would allow impact measurements caestswith the side effects that it
has provoked, which makes it open to dispute underWTO Dispute Settlement
System, mainly the TBT Agreement and GATT

In 5 August 2014, the SPS Committee agreed to putswork on a definition of SPS-
related private standards, based on the workingnideh tabled in the document
G/SPS/W/276:

‘An SPS-related private standard is a written requrement or a set of written requirements of a
non-governmental entity which are related to food afety, animal or plant life or health and for
common and repeated usé®.

From this definition, the term ‘voluntary’ was ewdkd. This last definition, which is
still under scrutiny in the Committee, is much molgective than the earlier one. One
should remark that it includes the term ‘for comnam repeated use’, which excludes
other kinds of documents for internal uses withia hon-governmental entity.

Moreover, with such a definition, the excuses tratate bodies would not fall under
the requirements for a ‘non-governmental entityildocome to an end.

One of the discussions in the SPS Committee wasdbas the wording of Article 13 of
the SPS Agreement and the Member’s duty towarddehavior of non-governmental
entities within their territories. The second pafriArticle 13 establishes that:

(...) Members shall take such reasonable measures as may habdwab themto ensure that non-
governmental entities within their territories, as well as regional bodies in which relevant te#i
within their territories are memberspmply with the relevant provisions of this Agreemst. In
addition, Members shall not take measures whicte e effect of, directly or indirectly, requiriray
encouraging such regional or non-governmentaliestior local governmental bodies, to act in a reann
inconsistent with the provisions of this Agreeméviembers shall ensure that they rely on the sesvide

19pid., at 9.

120hid., at 10.

121 1bid., at 11.

122 G/SPS/GEN/1334/Rev.1, circulated on 5 August 2014.



non-governmental entities for implementing sanitaryphytosanitary measures only if these entities
comply with the provisions of this Agreement. (erapis added)

A parallel requirement is also established in thgl TAgreement. Article 3 of TBT
demands that:

With respect to their local government arwh-governmental bodies within their territories:

3.1 Members shall take such reasonable measumaybe available to them emsure compliance by
such bodies with the provisions of Article 2with the exception of the obligation to notify rderred to
in paragraphs 9.2 and 10.1 of Article 2. (...)

3.4 Membersshall not take measures which require or encouragkcal government bodies oion-
governmental bodies within their territories to actin a manner inconsistent with the provisions of
Article 2.

3.5 Members are fully responsible under this Agresetnfor the observance of all provisions of Arti2le
Membersshall formulate and implement positive measures andnechanisms in support of the
observance of the provisions of Article 2 by othethan central government bodies(emphasis added).

In the TBT Committee, negotiations on private stadd have not reached further
results eithé>. The core of the discussions on the TBT Commite@e adoption of
the Code of Good Practices by private baodies

Recently, it has been observed either implicitxplieit government support for private
standards and they have become, mainly in mattessrtfication, a regulatory barrier
to trade.Some of them have been mentioned even on State’gu&ation or public
procurement contracts The grey area between the State’s involvementlaagrivate
sector’s only involvement makes it more difficudtgoint out a violation issue under the
WTO system. Nevertheless, it seems that whenevsrpbssible to show evidence of
State’s involvement in the private standard impletagon, it might be possible to raise
an issue of violatioff>.

The difficulty would be, in any case, to estabhghat would be the level and deepness
of State’s involvement in order to establish thatigate standard has become a ‘private
standard backed by government’ and, as such, ‘ntandander law’.

In the EC Directives above mentioned, the EU hagpted private standards as a way
of complying with the requirements of EU legislatidt seems reasonable that it could
be raised a claim for State’s responsibility unther TBT and SPS agreements, since
Members shall ensure compliance to these agreerngmisn-governmental bodié&

14. Conclusions

The single undertaking principle that, according/tarceau and Trachtman (2014), also
refers to the notion that the results of the negiatins would form a ‘single package’ to
be implemented as one single treaty, must be takém consideration in the

interpretation of the WTO agreements since allheim are part of a single treaty and,

123 Manuela K. Amaral, supra, at 244.
4 G/TBT13; G/TBT/26; G/TBT/32.
125 Manuela k. Amaral, supra, at 248.
126 Rodrigo C. Lima, supra, at 23.



therefore, the wholeness of the WTO must be redteanh the relationship of its
agreements. As such, the TBT must relate to the iSRSharmonious way and some
differences that have been pointed out between @aBd SPS measures are, in fact,
artificial ones, constructed under legislation.

Since TBT and SPS must be interpreted as a ‘sipgidage’, domestic governmental
bodies in charge of applying their measures andptying with their rules should also
work together in order to prevent unnecessary éarto trade, both for domestic
producers and foreigners. Thus, TBT and SPS coatidon bodies and decision making
procedures should have common ground.

The present study came up with meaningful firstcbasions: i) both TBT and SPS are
extensions from GATT, Article XX, and they have coon origins (the Standards
Code from the Tokyo Round), dealing with regulatbayriers to trade; ii) in fact, their
differences, similar in nature, have been deterchumeder WTO law, after a separation
of working groups in the Uruguay Round; iii) onetloé main differences between them
is that the TBT is broader than the SPS in its ahjes, since besides enshrining the
importance of measures for the protection of hunaammal or plant life or health and
of the environment, it also highlights, in the prdde, measures necessary to ensure
guality of its exports, prevention of deceptiveqgtiges and measures necessary for the
protection of its essential security interest.

In the 2£' century, there was a shift from proliferation afiff measures, which are
already under control in the multilateral tradeteys to regulatory measures, which
have deserved careful consideration since the fgaiban of regulation might be
representing another attempt of domination fromdéeeloped world and might have,
overall, a deep disruptive effect on free tradeiqmd. TBT deals with regulatory
barriers to trade, which comprise of technical tegons, standards and conformity
assessment procedures. Under TBT, the differeniveeba a standard and a technical
regulation lies in compliance. The SPS Agreemestu deals with regulatory barriers to
trade, but it is more specific since it comprisaly@anitary and phytosanitary measures
that may, directly or indirectly, affect internate trade. However SPS excludes
measures that fall within the scope of the TBT Agnent and vice versa. In general, it
is the type of measure that determines whethey dovered by the TBT and it is the
purpose of the measure that is relevant in deténgpiwhether a measure is subject to
the SPS.

Nevertheless, a regulation might be composed dindismeasures related to distinct
subjects and, as such, it might fall under SPST@I0, at the same time, wherein each
Agreement would apply to a distinct measure of shene regulation. It must be

remarked that such a position breaks out the posgiion that a regulation cannot be
under both Agreements’ coverage. In fact, althoegth Agreement has its own area of
coverage, they must be seen under the lens oirtgke sundertaking principle and their

wording should not be interpreted in such a matimatrwould not be the real intention

of the Members.

Another important issue is that the scope of TB@ 8RS has been broadened with the
expansion of private standards. The WTO rules weeated to apply to public rules,
but a ‘new kind’ of rule has become a regulatorgribato trade — the so called private
standards, which reflect a contemporary periodhtgrnational relations so called global
governance — plurality of actors, plurality of imstions and plurality of norms and
rules governing international society and consetjyanternational trade.



Even though private standards are not legally mangathey might becomde facto
mandatory since a majority of large buyers impdsant to producers. However, in
order to raise such issue under the WTO multilhtemde system, it would be necessary
to show evidence that the requirement for compbanith a private standard has been
backed by government. That has been a continu@esigion under the SPS and the
TBT Committees, wherein a definition of private rtards has been pursued. An
analysis of both Agreements wording lead to a amich that private standards might
be challenged under the WTO dispute settlementesyswhenever there is a
‘commandment’ or an ‘encouragement’ from governmmdnt compliance with them
and implementation of their requirements.

Having a closer look on the interpretations of TBAd SPS given by the Appellate
Body, the analysis of ‘likeness’ undertaken frora #BT wording is not made for the
SPS by the AB. Under the SPS, there is no “likedpots analysis” since the focus is
the justification for discrimination between sitiwais under the prohibition clause itself.
Under TBT, the ‘like products’ analysis applies ahds expressed in all the clauses
listed for MFN and National Treatment. The initiaterpretation of ‘like products’,
under TBT, from the 1970s rulings, has been broadem the last ones to
accommodate some features of contemporary regalatisuch as consumer’s tastes
and habits. Moreover, the ‘necessity test’ unde BAd SPS, differently from GATT,
Article XX - that applies it as a ‘justification’of restrictions found to violate other
provisions - has been a ‘positive requirement’ bmedevant regulations not to be more
restrictive than necessary. Proof of necessityasiéd as an obligation of the defendant
and the complainant is required to bring aboptiaa faciecase.

The TBT Agreement, Article 2.2, establishes thatesmsure is an unnecessary obstacle
to trade if it is more restrictive than necessasyachieve a legitimate objective.
Nevertheless, the wording of that Article requidembers to take into account the
risks non-fulfilment would create. On the other tharthe SPS Agreement, in Article
5.1, disposes that Members shall ensure thatsheitary or phytosanitary measures are
based on an assessment, as appropriate to thenstamces, of the risks to human,
animal or plant life or health, taking into accouisk assessment techniques developed
by the relevant international organizations. Otheewthey may constitute unnecessary
obstacles to trade.

Harmonization and equivalence are ‘keywords’ in ¢tbatemporary trade negotiations.
They both have become a ‘mandate’ for the 21stucgnnternational trade. At the

same time, provisions related to technical barrierstrade and to sanitary and
phytosanitary standards and regulations have becomeissues in the negotiations of
preferential trade agreements and harmonizationegudvalence have been a call for
common ground. The TBT and the SPS have calleidononization and equivalence
on a multilateral level. Harmonization is one oé tmain features of eliminating or

diminishing technical barriers to trade. Equivakens a complementary approach to
technical harmonization — it is one of the instratsefor the harmonization process.
Both TBT and SPS encourage WTO Members to recograzh other’'s procedures for
assessing whether a product conforms.

Since the Rio Declaration, the precautionary apgrdaas been incorporated into the
wording of many treaties, not only in the enviromta® sphere. Some international
trade treaties have also adopted a ‘precautioayuage’. In the WTO, the SPS is on
the top list whenever precaution is on debate. Uthiee SPS Agreement, it is adopted



the ‘safety first’ approach to deal with scientifiocertainty, enshrined in its preamble
and in other clauses. There is not such an expbi@tautionary wording in TBT.
However, in an interpretation of GATT, Article XXhe Appellate Body ruled, in the
EC Asbestos case, that it is undisputed that WT@bts have the right to determine
the level of protection of health, which they calesiappropriate in a given situation. If
such a right is recognized, each Member may deterntheir appropriate level of
protection and this is in itself an evidence ofracautionary rule. Nevertheless, even a
precautionary principle recognized under the WTGteay has to obey the principles
governing both TBT and SPS preambles and, as puetautionary measures cannot be
applied in a manner which would constitute a meahsrbitrary or unjustifiable
discrimination between Members where the same tondi prevail or a disguised
restriction on international trade.

Whenever there are grounds for precaution, harnatiniz, equivalence, ‘likeness’, ‘no
less favorable treatment’ and other issues coa@élad TBT and SPS, transparency is a
commandment. Throughout the TBT, the expressioramers shall publish a notice’
or ‘Members shall notify’ are commandments relatedtransparency for standards,
technical regulations or conformity assessment g@ores. The same transparency
principle underlines the SPS agreement.

Whenever transparency policies are not adopted ynbérs, the TBT and SPS
Committees have had an important role, through pteezedures of Specific Trade
Concerns (STCs). STCs might be simply search féoramation concerning other

Member's domestic measures on technical regulat@nsanitary and phytosanitary
policies. Nevertheless, STCs have often addressedliats of positions between

Members. Under STCs, Members might be pointingtioat there are reasons to think
that some rights and obligations under the SPStadBT Agreements have not been
met and studies have pointed out the growing inoae of STCs for resolution of

trade conflicts, concluding that the STC mechanisas significantly contributed to

minimize trade tensions in SPS and TBT claims, igakated to protection of human

health and the environment.

In conclusion, it should be remarked that:

1. TBT and SPS should be interpreted, on commoungi®y bearing in mind that their
main function is to deal with the dichotomy: aveoigithe unnecessary 2tentury
regulatory barriers to trade and, at the same tamgporting domestic policies related to
environmental protection and human, animal andtpinand health;

2. TBT and SPS domestic implementation bodies shpaly more attention to the
mechanism of Specific Trade Concerns, which havibeated a contemporary
international law nature of efficient soft powerthin the WTO;

3. The greatest TBT/SPS contemporary challengebban private standards. In many
circumstances, public authorities have transferired, very discrete way, to the private
sector the ‘power to regulate’ and there have mmaspaghetti bowl of private standards
creating unnecessary obstacles to trade, in thee mamlegitimate’, but ‘disguised’
environmental protection and health. Whenever theabives of such standards are
really legitimate, they should be kept, since theg not more restrictive than necessary
to achieve the desired goals. Nevertheless, theeptegeneration has witnessed a not
sustainable manner of creating and exporting réignlahat have disrupted fair trade
rules and have created uneven competition.



Trade and regulation are on the battlefield. Witkirch a trade and regulatory war, if
the masks fall, the true face of regulators miditove off ‘wolves disguised under sheep
skin’ - a return to the desire of domination andtectionism.

Paraphrasing Ivan Karamazov, in the masterpiedeostoyevsky, ‘the awful thing is
that beauty is mysterious as well as terrible’; dy@md evil are battling on the same
stage, in order to conquer what might be a disgusee| playing field.



TBT Agreement

SPS Agreement

Critical Analysis/Remarks

When it came
into force

Standards Code was in existence since 1979. In the
Uruguay Round, the TBT Agreement (1995) came into
force

The SPS Agreement, created in the Uruguay Round,
came into force in 1995.

Before the SPS Agreement, Members brought claims against each other’s on
food safety and plant and animal health laws as artificial barriers to trade
under the 1979 Standards Code. The SPS Agreement makes more explicit not
only the basis for food safety and animal and plant health requirements that
affect trade but also the basis for challenges to those requirements.

In relation to
GATT, Art. XX

The TBT Agreement complements GATT, Article XX
(Preamble)

SPS Agreement complements GATT, Article XX

(Preamble and Art. 2.4)

Both try to identify how to meet the need to apply standards and at the same
time avoid protectionism in disguise.

Principles set in
the Preamble/
Objectives

No country should be prevented from taking
measures necessary to ensure the quality of its
exports, or for the protection of human, animal or
plant life or health, of the environment, or for the
prevention of deceptive practices, at the levels it
considers appropriate, subject to the requirement
that they are not applied in a manner which would
constitute a means of arbitrary or unjustifiable
discrimination between countries where the same
conditions prevail or a disguised restriction on
international trade. No country should be prevented
from taking measures necessary for the protection of
its essential security interest.

No Member should be prevented from adopting or
enforcing measures necessary to protect human,
animal or plant life or health, subject to the
requirement that these measures are not applied in a
manner which would constitute a means of arbitrary or
unjustifiable discrimination between Members where
the same conditions prevail or a disguised restriction
on international trade

The TBT is broader in its objectives in the sense that it comprises measures
for the protection of environment, prevention of deceptive practices,
necessary to ensure quality of its exports and measures necessary for the
protection of its essential security interest, in its Preamble. Nevertheless it
should be noted that this is a non-exhaustive list, mainly when it includes
measures to ensure quality of its exports, prevention of deceptive practices
and those related to essential security interests. Such a wording is not within
the range of SPS, which is limited to measures necessary to protect human,
animal or plant life or health.

Non-tariff
barriers
with

dealt

The TBT Agreement deals with non- tariff barriers to
trade, which consists of technical regulations,
standards and conformity assessment procedures
(Preamble, Art. 1.6, Annex 1-1,2,3)

All sanitary and phytosanitary measures which may,
directly or indirectly, affect international trade (Art. 1
and Annex A - 1). The SPS shall not affect the rights of
Members under the TBT Agreement with respect to
measures not within the scope of this Agreement (Art.
1.4).

Under the TBT Agreement, the difference between a standard and a technical
regulation lies in compliance. Conformity with standards is voluntary.
Technical regulations are by nature mandatory. Conformity assessment
procedures are technical procedures (such as testing, verification, inspection
and certification, which confirm that products fulfil the requirements laid
down in regulations and standards). The TBT Agreement says that the
procedures used to decide whether a product conforms with relevant
standards have to be fair and equitable.

Under the SPS Agreement, the meaning of sanitary and phytosanitary
measures is set on Annex A (1). Sanitary or phytosanitary measures include all
relevant laws, decrees, regulations, requirements and procedures including,
inter alia, end product criteria; processes and production methods; testing,
inspection, certification and approval procedures; quarantine treatments
including relevant requirements associated with the transport of animals or
plants, or with the materials necessary for their survival during transport;
provisions on relevant statistical methods, sampling procedures and methods
of risk assessment; and packaging and labelling requirements directly related
to food safety.




It covers all technical regulations, voluntary standards
and the procedures to ensure that those are met,
except when there are sanitary or phytosanitary
measures as defined by the SPS Agreement.
Governments may introduce TBT regulations when
necessary to meet different objectives, such as
national security or the prevention of deceptive
practices.

It covers all measures whose purpose is to protect: a)
human and animal health from food-borne risks; b)
human health form animal or plant-carried diseases; c)
animals or plants from pests or diseases (Annex A — 1).
Therefore Sanitary and phytossantary measures may
be imposed only if they are necessary to protect
human, animal or plant health on the basis of scientific
information.

It is the type of measure which determines whether it is covered by the TBT
Agreement, which could cover any subject (TBT is broader than SPS in
coverage). In terms of food, it could cover labelling requirement, nutrition
claims and concerns. Quality and packaging regulations are generally not
considered to be sanitary or phytosanitary measures and hence are normally
subject to the TBT Agreement.

It is the purpose of the measure that is relevant in determining whether a
measure is subject to the SPS Agreement. Any sanitary or phytosanitary
measure shall be applied only to the extent necessary to protect human,
animal or plant life or health and must be based on scientific principles and
not maintained without sufficient scientific evidence (Art. 2.2., except as
provided for in Art. 5.7: In cases where relevant scientific evidence is
insufficient, a Member may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information, including that from
the relevant international organizations as well as from sanitary or
phytosanitary measures applied by other Members). Regulations which
address microbiological contamination of food or set allowable levels of
pesticide or veterinary drug residues, or identify permitted food additives fall
under the SPS Agreement. Some packaging and labelling requirements, if
directly related to the safety of the food are also subject to it.

All products, including industrial and agricultural
products (Art. 1.3)

All  “international trade” affected by sanitary or
phytosanitary measures (Art. 1.1).

With a broader expression, the SPS says that it applies to all sanitary and
phytosanitary measures which may, directly or indirectly, affect “international
trade”. It does not specifies “products” but, in general, “trade”.

Scope

Products dealt
with
Harmonization

The TBT Agreement encourages Members to use
existing International Standards for their national
regulation (Art. 2.4).

The SPS Agreement encourages governments to
establish national SPS measures consistent with
international standards, guidelines and
recommendations (Art. 3.1). Moreover, Members shall
ensure that their sanitary or phytosanitary measures
are adapted to the sanitary or phytosanitary
characteristics of the area — whether all of a country,
part of a country, or all or parts of several countries —
from which the product originated and to which the
product is destined (Art. 6.1).

Under TBT, international standards should not be applied whenever they are
innefective or inappropriate for the fulfilment of the legitimate objectives
pursued, for instance because of fundamental climatic or geographical factors
or fundamental technological problems (Art. 2.4).

In its preamble, the SPS says that it desires to further the use of harmonized
sanitary and phytosanitary measures between Members, on the basis of
international standards, guidelines and recommendations developed by the
relevant international organizations, including the Codex Alimentarius
Commission, the International Office of Epizootics, and the relevant
international and regional organizations operating within the framework of
the International Plant Protection Convention. Sanitary or phytosanitary
measures which conform to international standards, guidelines or
recommendations shall be deemed to be necessary to protect human, animal
or plant life or health, and presumed to be consistent with the relevant
provisions of this Agreement and of GATT 1994 (Art. 3.2). Members may
introduce or maintain sanitary or phytosanitary measures which result in a
higher level of sanitary or phytosanitary protection than would be achieved by
measures based on the relevant international standards, guidelines or
recommendations, if there is a scientific justification (Art. 3.3), or as a
consequence of the level of sanitary or phytosanitary protection a Member




determines to be appropriate in accordance with the relevant provisions of
Art. 5 (rules that determine the appropriate level of sanitary or phytosanitary
protection).

Equivalence

Members shall give positive consideration to
accepting as equivalent technical regulations of other
Members, even if these regulations differ from their
own, provided they are satisfied that these
regulations adequately fulfil the objectives of their
own regulations (Art. 2.7). Mutual Recognition of
conformity assessment procedures (Arts. 6.1 and
6.3).

Members shall accept the sanitary or phytosanitary
measures of other Members as equivalent, even if
these measures differ from their own or from those
used by other Members trading in the same product, if
the exporting Member objectively demonstrates to
the importing Member that its measures achieve the
importing Member's appropriate level of sanitary or
phytosanitary protection. (Art. 4.1).

Equivalence is a complementary approach to technical harmonization. Both
agreements encourage WTO Members to recognize each other’s procedures
for assessing whether a product conforms.

The SPS is very clear in matters of transparency for equivalence: reasonable
access shall be given, upon request, to the importing Member for inspection,
testing and other relevant procedures (Art. 4.1)

It should also be noted that the wording of the SPS is stronger in the sense
that Members “shall accept...”. Under TBT, Members simply “shall give
positive consideration to...”

Committee

The TBT Committee is the major clearing house for
members to share the information and the major
forum to discuss concerns about the regulations and
their implementation. It has two to three official
meetings per year (Art. 13).

The SPS Committee - Governments which have an
observer status in the high level WTO bodies (such as
the Council for Trade in Goods) are also eligible to be
observers in the SPS Committee. It has three meetings
per year (Art. 12).

The SPS Committee has agreed to invite representatives of several
intergovernmental organizations as observers. Ex.: Codex, OIE, IPPC, WHO,
UNCTAD, ISO and others.

Sometimes the SPS Committee has meetings together with the TBT
Committee.

Transparency/
Enquiry points

Arts. 2.9 and 5.6; Arts. 2.10 and 5.7; Art. 3.2 and 7.2;
Art. 15.2 Art. 10 — All WTO Members are required to
establish national enquiry points to keep each other
informed about barriers that would fall under the TBT
Agreement.

All WTO Members should establish national enquiry
points (Annex B).

Enquiry points are very important to assure transparency. In some countries,
the TBT and SPS enquiry points are the same bodies. In Brazil, they differ and
there is an overlapping of competence between some Brazilian bodies, which
difficult transparency in the country (INMETRO, ANVISA, MAPA).

Under the SPS, Exporting Members claiming that areas within their territories
are pest — or disease-free areas or areas of low pest or disease prevalence
shall provide the necessary evidence thereof in order to objectively
demonstrate to the importing Member that such areas are, and are likely to
remain, pest— or disease—free areas or areas of low pest or disease
prevalence, respectively. For this purpose, reasonable access shall be given,
upon request, to the importing Member for inspection, testing and other
relevant procedures (Art. 6.3). Moreover, Annex B deals specifically with

transparency of sanitary and phytosanitary regulations (publication of
regulations, enquiry points and notification procedures).

Precautionary
principle

No express precautionary language. However, the
TBT encourages the use of international standards.
Governments may decide that international
standards are not appropriate for other reasons,
including fundamental technological problems or
geographical factors (Art. 2.4).

Art. 5.7 allows precautionary measures. In cases where
relevant scientific evidence is insufficient, a Member
may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent
information, including that from the relevant
international organizations as well as from sanitary or
phytosanitary measures applied by other Members.

Under the SPS Agreement, it is adopted the “safety first” approach to deal
with scientific uncertainty. Nevertheless, the Agreement takes it as a
provisory measure: Members shall seek to obtain the additional information
necessary for a more objective assessment of risk and review the sanitary or
phytosanitary measure accordingly within a reasonable period of time (Art.
5.7). Moreover, encouragement to use international standards does not mean
that these constitute a floor or a ceiling on national standards. National
standards are not in breach of the SPS Agreement just because they differ
from international norms. The SPS Agreement clearly permits governments to




set more stringent requirements than the international standards, since they
justify it on the basis of scientific evidence and the risks involved.
Cases related: EC Hormones, Japan Agricultural Products, Japan — Apples II.

Code of Good Annex 3 of the TBT Agreement brings a Code of Good | There is not a Code of Good Practice. However Art 13 The TBT Code of Good Practice states that it is open to acceptance by any
Practice Practice sets out rules of good practices (similar to the TBT standardizing body within the territory of a Member of the WTO, whether a
. . central government body, a local government body, or a non-governmenta
| body, a local bod |
Code of Good Practice) when it regulates body; to any governmental regional standardizing body one or more members
implementation of which are Members of the WTO; and to any non-governmental regional
standardizing body one or more members of which are situated within the
territory of a Member of the WTO (referred to in this Code collectively as
“standardizing bodies” and individually as “the standardizing body”)
MFN/ National Art. 2.1, Art. 5.1.1/5.2.4 and 5.2.5 Art. 2.3, Annex C 1(a) and 5.5 Under TBT, the “like products” rules applies and it is expressed in all the
Treatment articles listed for MFN and National Treatment.

Under SPS, Members shall ensure that their sanitary and phytosanitary
measures do not arbitrarily or unjustifiably discriminate between Members
where identical or similar conditions prevail, including between their own
territory and that of other Members (Art. 2.3).

When measures
are obstacles to
international
trade

Under the TBT, a measure is an unnecessary obstacle
to trade: a) if it is more restrictive than necessary to
achieve a given objective policy; or b) if it does not
fulfil a legitimate objective (Art. 2.2)

Under the SPS, Members shall ensure that their
sanitary or phytosanitary measures are based on an
assessment, as appropriate to the circumstances, of
the risks to human, animal or plant life or health,
taking into account risk assessment techniques
developed by the relevant international organizations
(Art. 5.1). Otherwise, they may constitute unnecessary
obstacles to trade.

Under the TBT, in order to avoid measures that could be unnecessary
obstacles to trade, Members should specify, wherever possible, technical
regulations based on product requirements in terms of performance rather
than design or descriptive characteristics.

Under the SPS, in the assessment of risks, Members shall take into account
available scientific evidence; relevant processes and production methods;
relevant inspection, sampling and testing methods; prevalence of specific
diseases or pests; existence of pest — or disease — free areas; relevant
ecological and environmental conditions; and quarantine or other treatment
(Art. 5.2). Members shall take into account as relevant economic factors: the
potential damage in terms of loss of production or sales in the event of the
entry, establishment or spread of a pest or disease; the costs of control or
eradication in the territory of the importing Member; and the relative cost-
effectiveness of alternative approaches to limiting risks (Art. 5.3)

Special and
differential
treatment

Article 12 sets general provisions of a special and
differential treatment for developing countries.

Art 10 sets special and differential treatment for both
developing countries and least-developed countries.

Under the TBT, developing countries may adopt technical regulations,
standards or tests methods aimed at preserving indigenous technologies and
production methods and processes compatible with their development needs
(Art. 12.4).

Under the SPS, it is specifically determined that longer time-frames for
compliance should be accorded on products of interest to developing country
Members so as to maintain opportunities for their exports. For the least
developed countries, it was given a “grace period” of five years following the
date of entry into force of the WTO Agreement.

Technical

Members shall, if requested, advise other Members,

Members agree to facilitate the provision of technical

Under TBT, such a technical assistance should regard: a) the establishment of




Assistance

especially the developing country Members, and shall
grant them technical assistance on mutually agreed
terms and conditions (Art. 11).

assistance to other Members, especially developing
country Members, either bilaterally or through the
appropriate international organizations (Art. 9).

national standardizing bodies and participation in the international
standardizing bodies; b) the establishment of regulatory bodies, or bodies for
the assessment of conformity with technical regulations; c) the methods by
which their technical regulations can best be met; d) establishment of bodies
for the assessment of conformity with standards adopted within the territory
of the requesting Member; e) the steps that should be taken by their
producers if they wish to have access to systems for conformity assessment
operated by governmental or non-governmental bodies within the territory of
the Member receiving the request; f) the establishment of the institutions and
legal framework which would enable them to fulfil the obligations of
membership or participation in such systems (Art 11 and its paragraphs).
Under the SPS, such a technical assistance should regard: the areas of
processing technologies, research and infrastructure, including in the
establishment of national regulatory bodies, and may take the form of advice,
credits, donations and grants, including for the purpose of seeking technical
expertise, training and equipment to allow such countries to adjust to, and
comply with, sanitary or phytosanitary measures necessary to achieve the
appropriate level of sanitary or phytosanitary protection in their export
markets (Art. 9.1)

Consultations
and Dispute
Settlement

Application of the WTO DSU and GATT rules (Art. 11)

Application of the WTO DSU and GATT rules (Art. 11)

Under the TBT, a panel may establish a technical expert group to assist in
questions of a technical nature, requiring detailed consideration by experts
(Art. 14.2) and it must follow Annex 2, which establishes procedures to be
followed by technical experts.

Under the SPS, in a dispute involving scientific or technical issues, a panel
should seek advice from experts chosen by the panel in consultation with the
parties to the dispute and when it deems it appropriate, establish an advisory
technical experts group, or consult the relevant international organizations
(Art. 11.2)

Assessment
Level/ Sufficient
basis — Scientific
basis

Each Member may determine the level of protection
it finds appropriate (Marceau, p. 385)

SPS measures must be based on scientific principles
and may not be maintained without sufficient
scientific evidence, excepts as permitted under Art.
5.7.

SPS, Art. 5.6 addresses measures themselves, but does not limit itself to the
manner in which the measure is applied (Marceau and Trachtman, p. 384)

Balancing

Balancing Art. 2.1 (non-discrimination requirements)
with Art. 2.2 (necessity requirement)

The balancing test under Art. 5.6 does not appear to
call for an assessment of the degree of the measures’
contribution to the end.

US Clove Cigarettes

While Art. 2.1 clerly contains language akin to GATT Arts. | and lll, including
both a like products determination and an assessment of less favourable
treatment, it has been interpreted as requiring a “legitimate regulatory
distinction” and “even-handedness” in its design and application. In US Cool
Case, the AB found that where a regulatory distinction is not designed and
applied in an even-handed manner (...) that distinction cannot be considered
“legitimate” under Art. 2.1. For this reason, it has been suggested that Art. 2.1
may ultimately operate as a check against arbitrary or unjustifiable




discrimination or disguised restrictions on trade guaranteed both under the
chapeau of GATT Art. XX and in TBT preamble (Marceau, p. 409).

In Australia-Apples, the AB confirmed that a violation of Art. 5.6 requires
proof by the complainant that a “proposed alternative measure to the
measure at issue: i) is reasonably available taking into account rechnical and
economic feasibility; ii) achieves the Member’s appropriate level of sanitary or
phytosanitary protection; and iii) is significantly less restrictive to trade than
the contested SPS measure (Marceau, p. 410)

PPMs

definition,
related process and production

Annex 1 sets the technical regulation
which includes
methods.

Annex A includes in the definition of “SPS measures”
regulations concerned with “relevant requirements
associated with transport of animals and plants”.

The Standards Code did not include PPMs. Technical regulations may crate
distinctions based on differences between process and production methods,
so long as the trade impediments they create are based on legitimate
objectives (US — Clove Cigarettes case). What is less clear is whether this
provisions are limited to product-based PPMs or whether it also includes non-
product based PPMs (Marceau and Trachtman, p. 413)

Extraterritoriality

Annex A excludes from its coverage measures
addressing health outside the regulating Member’s
territory.

SPS Annex A leaves importing state regulation seeking to regulate processes
and production methods in the exporting state, with the goal of protecting
health outside the territory of the importing state, with the goal of protecting
health outside the territory of the importing state, outside the coverage of the
SPS Agreemnt, but potentially subject to GATT or TBT. Importantly, it includes
measures of importing states regulating PPMs outside of their territory, where
the goal is to protect health within the territory; for example, regulation of
foreign slaughterhouse practices may be considered SPS measures. Most SPS
PPMs will be product-related since they focus on the health risk of imported
products. Yet it is worth noting that Annex A includes in the definition of “SPS
measures” regulations concerned with “relevant requirements” associated
with transport of animals and plants” (Marceau and Trachtman, p. 414)









