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Executive Summary

Aconsent decree is a judge’s order, entered after
a voluntary agreement between parties to a law-
suit. Unlike an ordinary judgment, which awards relief
or dismisses a case and then ends the court’s jurisdic-
tion, a consent decree gives a judge ongoing super-
visory power to enforce the decree, by contempt if
necessary. Consent decrees became popular in the
1970s as a way of resolving class-action lawsuits filed
to “reform” state and local governments programs or
agencies, such as prisons, special-education programs,
and child-welfare agencies. Such decrees were viewed
as a win-win-win for plaintiffs, defendants, and courts:
plaintiffs’ attorneys could demand concrete changes
to a government program’s operations, defendant
governments could use the court order as leverage to
increase funding, and courts could avoid deciding the
complicated issue of whether a government program
was actually violating an individual’s federal constitu-
tional or statutory rights.

This report examines the efficacy of consent
decrees as a tool for reforming government, with
a special focus on decrees governing child-welfare
agencies, a subset of consent decrees that has been
a growth industry and serves as a straightforward
example of a broader problem. The report concludes
that consent decrees often fall short of expectations
for numerous reasons. First, because of the court’s
ongoing supervision and the parties’ lack of incen-
tive to change the status quo, a consent decree can

take on a life of its own, often outlasting its original
signatories for years or even decades. Second, con-
sent decrees require substantial government expen-
ditures—monies that no matter how well spent,
might be directed to other, higher public priorities if
allocated as part of the ordinary legislative process.
Third, consent decrees leave governmental officials
with little recourse but to follow the plaintiffs’ attor-
neys’ road map for reform, no matter the efficacy or
efficiency. Finally, consent decrees can harm the very
beneficiaries they are supposed to help by creating
barriers to adopting new service approaches and by
instituting priorities that may be at odds with the best
interests of a specific child. A consent decree that
locks in a certain type of child-welfare practice can
become a barrier to adopting a cutting-edge approach
that would actually deliver more effective services.
This paper concludes that Congress could improve
the consent-decree environment. Specifically, Con-
gress would do well to consider reforms that require
federal courts to reexamine, on a regular basis,
whether a state or local government program is vio-
lating federal law. In the absence of such a violation,
the court must vacate the decree and relinquish juris-
diction. Such reforms would strike the appropriate
balance between protecting vulnerable citizens and
allowing elected government officials to do their job
of prioritizing need, implementing effective solutions,
and delivering outstanding service to the citizenry.






An Introduction to
Institutional Reform Litigation
by Consent Decree

n their groundbreaking 2003 book, Democracy

by Decree,! Ross Sandler and David Schoenbrod
explained why prisons, schools, child-welfare agen-
cies, and other important governmental institutions
had come to be controlled by courts and attorneys
rather than elected officials and executive-branch
agencies. Using many real-life examples, they illus-
trated how this development often resulted in massive
government expenditures and a staggeringly small
return on investment—all at the expense of democ-
racy itself, as governmental institutions found they
had little recourse when a high-ranking governmental
official capitulated and ceded institutional power to
the federal courts.

In 2009, the United States Supreme Court issued
an opinion, Horne v. Flores, 557 U.S. 433 (2009), that
appeared to restore the federal-state balance in the
context of federal-court consent decrees. Noting that
“federalism and simple common sense require [a dis-
trict] court to give significant weight” to the position
of government officials moving to dissolve a consent
decree, the Court made clear that when a state or local
government is in compliance with federal law, the
court must vacate the consent decree, even if the state
is continuing to violate the decree’s terms. In other words,
once a state or local government complies with federal
law by any means—even means other than those the
injunction imposes—the federal court is obligated to
return control to state and local officials.

Regrettably, the Horne decision has done little
to stem the federal courts’ enthusiasm for consent
decrees. Focusing solely on child-welfare systems,
numerous state and local agencies operate under

some form of federal-court oversight. A number of
these consent decrees have been in place in excess of
20 years, and the Illinois child-welfare system is bur-
dened by 10 different consent decrees, including one
that has lasted nearly 40 years. (See the Appendix.)
(In all, Illinois operates under 8o consent decrees.)
A comparison of these decrees reveals considerable
variability about what is considered a “federal right,”
and a high level of micromanagement over the agen-
cies’ day-to-day operations.

The purpose of this paper is to re-examine the
consent decree as a tool for institutional reform
now that 13 years have passed since the publication
of Democracy by Decree and lower federal courts have
had time to digest and apply Horne. The paper is
structured as follows:

I. WhatIsa Consent Decree? This part explores
what consent decrees are and how they are sup-
posed to function.

IL. Consent Decrees Currently Governing
Child-Welfare Systems. This part looks at
current information on the content of mandates

contained in child-welfare consent decrees and
their overall use (which states are subject to
such decrees, for how long they have been sub-
ject to those decrees, etc.), and the drivers of
this expansion.

How Child-Welfare Consent Decrees
Harm Children—and Federalism. This part

I

examines how consent decrees in child-welfare
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cases help or harm the interests of the govern-
ment, plaintiffs, and citizens.

. The Supreme Court and Consent Decrees.
This part considers how the Supreme Court has
ruled on questions related to consent decrees,
and the extent to which those rulings have been
implemented.

V. What Congress Could Do. This part sets

forth a set of policy recommendations for solv-
ing the consent-decree problem (as well as the
problem of institutional decrees entered by fed-
eral courts without consent) and explains how
Congress could fix the problem.



. What Is a Consent Decree?

onsent decrees result from litigation brought
C to reform state and local government agencies
and institutions. Reform-minded attorneys iden-
tify a government-administered program that they
believe needs to change, build a legal case around a
federal statutory or constitutional provision that has
been arguably violated, and file suit. The alleged vio-
lation of federal law then becomes a “legal hook” for
imposing broad reform.? This template has been used
to advocate for reform of nearly every type of gov-
ernment program, from special education to envi-
ronmental protection to health care to prisons.3 This
special litigation cottage industry has resulted in court
supervision of jails and prisons in all 50 states and of
educational practices in more than 600 school dis-
tricts.4 The industry even has its own name: “institu-
tional reform litigation.”s

So why the continued popularity of consent
decrees? State and local officials often view a decree
as a solution to a thorny problem: an underperform-
ing governmental agency. A consent decree may give
an executive-branch member a hammer to demand
more funding from the legislature. It allows the official
to prove to the public that a serious problem is being
addressed. And because the decree typically includes a
detailed remedial plan—written to conform to a “road
map” by which plaintiffs’ attorneys seek to guide mul-
tiple systems in different states—a consent decree has
all the appearances of a functional plan.

Plaintiffs like consent decrees, too. Settlement
avoids what could be a long and expensive trial and
guarantees that plaintiffs’ attorneys will be paid mil-
lions of dollars as a “prevailing party.” Even if plain-
tiffs decided to roll the dice on a trial and won, the
court would only be able to order specific remedies
based on the facts; in contrast, a consent decree can
go far beyond the facts and dictate all manner of gov-
ernment activity. And, because the focus of consent

decrees is on what the parties agreed, rather than
what the law requires, consent decrees are easy for
plaintiffs to enforce and difficult for defendants to
terminate.

Consent decrees are also appetizing to judges.
Reforming government agencies is difficult, requiring
extensive information and expertise as well as balanc-
ing a myriad of policy, political, and budget concerns.
Lacking the time and capacity to make such decisions,
courts are only too happy to let the parties “work it
out.” And once a consent decree is in place, a judge
feels that he or she is doing something to solve the
problem and will often stick around to ensure prog-
ress continues to be made.

To be sure, institutional-reform litigation and con-
sent decrees are sometimes needed to alleviate truly
heinous situations, such as deliberate governmen-
tal indifference to prison conditions, or child abuse.
They are needed tools. But there are also limits to an
institutional consent decree’s effectiveness.

Scholars from across the political spectrum have
recognized the limited success of consent decrees in
reforming governmental institutions.® And, in Democ-
racy by Decree, Sandler and Schoenbrod debunked
the assumption that consent decrees always achieve
the vision their creators intended. The problems are
numerous and are present from the get-go: the plain-
tiffs’ attorneys are free to advance their own view
of good public policy; it is possible for attorneys to
advance an agenda at the expense of their clients;
confidentiality in negotiations and re-negotiations
ensures that the public will have no input on the pub-
lic policy adopted; plaintiffs’ attorneys have the de
facto power to veto modifications in the plan because,
in the view of the attorneys and most judges, con-
sent decrees are like private contracts, and a deal is
a deal; and because consenting parties cannot appeal,
it is extremely difficult for public officials to obtain
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appellate review, even for agreements that were
struck by predecessor officials in administrations that
have long since left office.

As noted above, the limited success of consent
decrees has been well studied and documented.” But
equally troubling are the harms consent decrees can
visit on the plaintiffs they are intended to help:

Lawyers for homeless citizens might, for example,
obtain a decree to improve homeless shelters, but
their homeless clients may prefer other services and
detest shelters because they are dehumanizing. Law-
yers for prisoners obtain a decree requiring the clos-
ing of an old jail and construction of a new one on an
island, but many prisoners and their families prefer
the old jail because its in-city location permits easier
visits. Lawyers for African Americans obtain a decree
calling for special help for African-American children
but oppose letting lawyers for Chinese-American
children who will be disadvantaged by the decree
intervene in the litigation. Lawyers for an environ-
mental group obtain a court order forcing a local gov-
ernment to spend its scarce capital funds to meet a
clean water act requirement that has limited envi-
ronmental benefit but that cause the local govern-
ments to delay other capital improvements that have

greater environmental benefits.8

Or, in the case of child-welfare systems, the sub-
ject of this report, lawyers for children in a state
foster-care system may forbid the use of residential
care without regard to the best interests of a particu-
lar child, or may impose overly rigorous requirements
before a state is allowed to dispense psychotropic
medicines. Under such circumstances, the state may
be forced to deny such medication to children who
have a demonstrable need for it.

And when federal judges impose consent decrees,
voters also lose. They are no longer able to hold their
elected representatives accountable when govern-
mental agencies fail.9 Instead, those officials are sup-
planted, not by federal judges directing state and local
governments to comply with the law, but by plain-
tiff groups controlled by well-intentioned lawyers
who shape the rules concerning how governmental

officials are to comply with the law and do so with the
imprimatur—and threat of contempt proceedings—
of the federal courts.

The relationship between federal courts and state
and local governments was not always this way. In
our country’s earliest days, litigants sued govern-
ments and officials, but these lawsuits were generally
limited to whether the government had improperly
taken something from a citizen, such as property, a
contract right, or some other property-based right.1®
Indeed, until very recently, the Supreme Court had
always prohibited plaintiffs from using the Due Pro-
cess Clause to claim a fundamental right to “get”
something from the government in the form of sta-
tus or benefits: “[T]he Due Process Clause generally
confers no affirmative right to governmental aid, even
where such aid may be necessary to secure life, lib-
erty, or property interests.”’* “Although the liberty
protected by the Due Process Clause affords protec-
tion against unwarranted government interference,” “it
does not confer an entitlement to such [governmental
aid] as may be necessary to realize all the advantages
of that freedom.”

As federal, state, and local governments grew and
began dispensing ever-increasing benefits to provide
welfare, education, housing, and health care, citizens
took note and began suing over how these benefits
were distributed and administered. The new enti-
tlement sentiment crystallized in a 1964 article that
appeared in the Yale Law Journal.’3 In it, the author
made the case that these new government benefits,
“the new property,” were just as important to citizens
and the legal system as the government’s taking of
private property. In other words, courts should give
equal weight to a citizen who claims a government
benefit as to a citizen who has forcibly relinquished
ahouse or land.

But there is an enormous difference between the
two types of litigation. Because violations of consti-
tutional and common-law rights represent “sins of
commission” rather than “sins of omission,” those
rights are easy to enforce.!4 If the government tres-
passes on, or takes, private property, the courts
order the government to stop or pay money to the
landowner. If a private party breaches a contract,
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courts rarely order specific performance but simply
award damages.

In contrast, soft rights, such as a “right” to clean
air, an adequate education, or a safe foster-care sys-
tem typically involve positive rights; they tell gov-
ernment what to do, rather than what not to do.’s
These positive rights are often aspirational and thus
impossible to fully vindicate, at least in a world of lim-
ited resources. Public officials have difficulty know-
ing how to obey a court order that enforces positive
rights.’6 For example, public officials in New York
City have spent decades trying to figure out how to
comply with a court-enforced consent decree that
required the city to provide a free appropriate edu-
cation for all children with disabilities.!” Despite
increasing the city’s special-education budget from
$434 million to $2.685 billion over a 20-year period,
the city remained under court supervision, notwith-
standing the fact that the city’s per-capita expendi-
tures on special-education students are now nearly
four times higher than on general-education students
(850,698 per special-education student versus $13,802
per general-education student in fiscal year 2015).18

In 1976, as plaintiffs’ attorneys and judges con-
tinued to push for ever-more-sweeping court super-
vision of state and local governments, the Harvard
Law Review published what remains one of the most
sweeping defenses of the practice.’9 In it, Professor
Abram Chayes contrasted the old way of doing things,
so-called “private law litigation,” with the new trend,
which he named “public law litigation.”2© In Chayes’
view, courts were often better than elected officials
at resolving policy problems and would frequently
produce better outcomes.?! And at the time, Chayes’
conclusion mirrored public perception. After all, the
public was widely supportive of the Supreme Court’s
decision in Brown v. Board of Education and its prog-
eny that successfully desegregated the public schools.

But Chayes appears to have misunderstood the
role of the judge in public law litigation. Policy choices
require the consideration of reams of information and
the balancing of competing interests—quintessential
legislative functions. Because courts lack the time and

capacity to engage in such activity, they generally shift
the policy-making function to the parties by encourag-
ing them to consent to a decree. These result in what
the authors of Democracy by Decree have called “the
controlling group”—consisting of plaintiff lawyers,
their experts, defendant lawyers, officials involved in
the negotiations on the contents of the decree, and
various court-appointed masters or monitors.22 This
controlling group undermines Chayes’ assumption
that judges are calling the shots:

[Chayes] wrote in 1976 that judges, moderated by the
inherent conservatism of the judicial community,
would base public policy on reasoned and principled
decision making. This ideal is rarely achieved. The
bulk of the court orders in institutional reform cases
result from bargains that, like the legislation they
most resemble, are not necessarily logical or princi-
pled. When a proposed order is submitted for judi-
cial signature on consent of the parties, judges are
freed from having to choose among policies and can
remain true to a still powerful judicial culture based
on the separation of powers, which expects judges to
let elected officials manage government. ... The judge
anoints the controlling group and keeps it going by
pressuring the parties and holding the defendants

and their successors in office to the bargain.?3

And once the controlling group has achieved entry
of an initial consent decree, what the law requires
no longer matters. The statutory or constitutional
“legal hook” that was the impetus for the decree
falls away, and the law becomes “what[ever] the con-
trolling group says it is.”24 Agreed-upon plans that
fail to work are toxic. The public officials charged
with compliance can be held in criminal contempt if
they attempt to deviate from the plan. And woe to the
public official who seeks to modify the decree. Judges
and plaintiffs’ attorneys analogize consent decrees to
contracts, and “[jJudges resist allowing modifica-
tions unless plaintiffs’ attorneys consent, even if the
term sought to be modified is unnecessary to correct
a violation of law.”25



Il. Consent Decrees
Currently Governing
Child-Welfare Systems

'With this background, it is appropriate to
consider how plaintiffs’ attorneys wield-

ing consent decrees have taken over state and local
child-welfare systems. In a 2000 study, the National
Center for Youth Law identified some 57 child-welfare
institutional-reform lawsuits involving 36 states, with
consent decrees governing at least 35 of the lawsuits.
(A current list of these decrees, as well as those that
have been entered since 2000, appears in the Appen-
dix.) Indeed, in only a handful of cases did a judge
impose any remedy other than a settlement agree-
ment to which the parties consented.26

Many of these lawsuits have now reached legendary
status. In Connecticut, a plaintiff class sued the gover-
nor and the commissioner of the Department of Chil-
dren and Families in 1989, reaching a consent-decree
settlement in January 1991.27 The original complaint
alleged dangerous and unlawful practices, including
the failure to provide adequate child protective ser-
vices, the failure to make reasonable efforts to keep
families together, and the failure to provide minimally
adequate staffing.28

After the first 12 years of court oversight, the plain-
tiffs’ attorneys filed a motion for contempt that led
to the voluntary handover of express management of
the system to a task force headed by a court moni-
tor. That process resulted in a Modified Revised Exit
Plan, which the court approved in 2006, focusing on
required outcome improvements in 22 areas. In the
most recent quarterly report on Connecticut’s per-
formance, covering the first quarter of March 2015,
the court-appointed monitors note that Connecti-
cut maintained compliance with only 15 of the 22

measures.?9 Nearly a quarter of a century after first
stipulating to a consent decree, there is no end of
court supervision in sight for the State of Connecti-
cut. And one would be hard pressed to identify the
federal statutory or constitutional provisions that
Connecticut allegedly violates today. As the monitors
explain, the most “critical” areas of noncompliance in
the first quarter of 2015 had to do with Connecticut’s
“case planning process, meeting children’s service
needs, appropriate visitation . . . , excessive caseloads
for Social Work staff and appropriate discharge out-
comes (education, work, and military service) prior
to discharge from DCF custody for older adolescent
youth (ages 18+).”3°

In the District of Columbia, a similar lawsuit was
also filed in 1989.3! In one of the rare cases that actu-
ally went to trial, the court found for the plaintiffs in
1991 and ordered reforms to be undertaken. After sev-
eral plans and a period of receivership, the District
entered into a so-called Implementation and Exit
Plan in 2010.32 But there is no exit in sight. According
to the most recent monitoring report, covering the
last six months of 2014, the District has met only 74 of
its 88 Exit Standards, and the District must have per-
fect compliance to exit.33

Plaintiffs’ attorneys sued the Governor of Wis-
consin on behalf of all Milwaukee children in
child-welfare custody in June 1993, with a final settle-
ment reached in 2002.34 In the past 13 years, the City
of Milwaukee has made extraordinary improvements
in its foster-care system, with outstanding results in
safety, permanency, and timeliness of adoptions. Yet
the city remains under court supervision because the
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program has yet to satisfy the final unfilled settlement
requirement: The most recent settlement agreement
report shows that 88 percent of children in foster care
experienced three or fewer placements in the pre-
vious 36 months as of June 30, 2015. “[D]efendants
need to reach 9o percent compliance before they
are eligible to exit monitoring and enforcement.”35
There is no federal statutory or constitutional provi-
sion that guarantees a child’s right to three or fewer
foster-care placements over a 36-month period; yet
based solely on that slim reed, the City of Milwau-
kee remains beholden to the plaintiffs’ attorneys and
court-appointed monitors, some 13 years after its
original settlement agreement.

In Maryland, plaintiffs’ attorneys filed a class
action in 1984 on behalf of Baltimore children placed
in Maryland’s foster-care program.3¢ The parties sub-
mitted a settlement agreement to the court in 1988
that called for reduced worker caseloads, an improved
system for providing medical care to foster children,
providing assistance to natural parents to avoid fos-
ter care when possible, and increased recruitment of
new foster homes. It was anticipated that this pro-
cess would take two years.37 Twenty-one years later,
in 2009, the parties entered into a modified consent
decree that runs a full 41 pages.3® The decree imposes
a broad range of practice standards that are divorced
from any federal statutory or constitutional require-
ment, including the requirement that all case reassign-
ments occur within five working days and dictating
the content of a transfer document that must accom-
pany such reassignments.39 Exit from court supervi-
sion is not available until Maryland has complied with
every commitment in the document for a period of
three consecutive six-month reporting periods.4°

A similar class-action lawsuit was filed against the
City and State of New York in 1995.4! After nearly a year
of settlement negotiations, the parties approved a con-
sent decree entered in 1999.4> By 2001, the parties had
already returned to court on plaintiffs’ motion seeking

an order directing defendants to act more diligently in
implementing a statewide information-management
system. The district court extended the agreement’s
term and directed the state to file semiannual reports
with the plaintiffs until the court determined that the
state had fully complied with the parties’ agreement.
There is little activity that appears in the court’s online
docket after that ruling, save a report in July 2008. But,
in mid-2015, the plaintiffs’ lead lawyer announced
that she was filing a new class-action lawsuit against
New York City and the State of New York for keep-
ing children in foster care too long.43 All this despite
the fact that the city has increased the foster-care sys-
tem’s budget by $100 million over the past two years,
resulting in the hire of hundreds of additional work-
ers, the introduction of new parent services based on
the latest in childhood-development science, and the
improved assessment of the needs of children in the
foster-care system.44

Then there is the State of Michigan, where plain-
tiffs’ attorneys filed a class-action lawsuit involving
the state’s foster-care system in 2006.45 After several
years of discovery, then-Governor Granholm capitu-
lated to a detailed consent decree in 2008. After Gov-
ernor Snyder was elected in 2010, the state averted
a motion for contempt and renegotiated limited por-
tions of the consent decree. In all, the decree man-
dated nearly 240 different substantive and procedural
measures that the state needed to meet and hold for
18 months before it was eligible for exit.

In late 2014, the state filed a motion to vacate or
modify the consent decree in substantial part. At
the court’s request, the state and plaintiffs’ attor-
neys instead entered into another renegotiation of
the decree, which did not conclude until nearly the
end of 2015. Although Michigan has made remarkable
progress since 2011, the provisions that remain reflect
incredible micromanagement of the state’s operation
of its foster-care system. These measures will be dis-
cussed in more detail in Part I11.46



lll. How Child-Welfare Consent
Decrees Harm Children—and

Federalism

n public law litigation, consent decrees have

become a regular occurrence. Such decrees have
many unintended consequences, including divert-
ing public resources and attention from where they
might best be spent and focusing them on issues
directed by a plaintiffs’ attorney control group. But
two of the most significant harms are to the very
plaintiffs whom the decrees are supposed to pro-
tect, and to the sovereign authority of state and local
governments.

Consider the potential harm to the children that
child-welfare consent decrees are supposed to pro-
tect. Michigan’s current consent decree provides
numerous examples:

e It is now a standard section in nearly every
child-welfare consent decree to dictate certain
caseload ratios, such as 12 children or families
for every one caseworker. Michigan’s original,
modified, and recently renegotiated consent
decrees all include such provisions. Such pro-
visions lock in a certain type of practice and
preclude experimenting with different arrange-
ments that might provide better services to
children. For example, some state foster-care
systems have started using a team-based
approach to service. With this approach, a child
is assigned a small team of workers who can
collaborate to assure that the child’s needs are
being met. But Michigan would be unable to ini-
tiate, or test, this approach, because team-based
assignments would cause the state to be out of
compliance on caseload ratios.

e Most child-welfare consent decrees do not

address so-called psychotropic medications—
medicines that have the capability of affect-
ing the mind, emotions, and behavior. (It is
common for children in the child-welfare sys-
tem to be taking such medications, which can
be prescribed to treat everything from Atten-
tion Deficit Disorder to a Bipolar Disorder.)
But Michigan’s recently renegotiated consent
decree includes numerous provisions involving
psychotropic medications. For example, Mich-
igan’s child-welfare agency must ensure that
informed consent is obtained and documented
in writing in connection with each psychotropic
medication prescribed to a child in the agency’s
custody. But if a child is in the agency’s custody,
it is likely because the child has been abused or
neglected by his or her parent, and the only per-
son who can provide informed consent is the
parent. While there are workarounds, children
with severe emotional and behavioral disorders
could be denied needed psychotropic medica-
tions while the agency tries to comply with the
decree’s requirements.

In the same section of Michigan’s recently rene-
gotiated agreement, the agency is reasonably
required to ensure that a qualified physician
completes and documents an oversight review of
a child whenever one or more criterion is pres-
ent. But the agreement requires that the review
be completed using a particular form selected by
the plaintifts’ attorneys. So if a doctor chooses to
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use her own form, the agency is out of compli-
ance with the consent decree, even if the infor-
mation on the two forms is exactly the same.
The result is to divert agency resources away
from servicing children and toward policing the
forms that doctors use.

In a different section of the recently renegotiated
agreement, the decree requires that Michigan’s
medical, dental, and mental-health-services
plans contain certain information listed in an
agency policy. The provision includes no option
for the agency to revise its policy if the cited
information is either inadequate or superfluous.
And if the agency falls short in complying with
this provision, it is ineligible for exit—even if that
lack of compliance resulted from a worker focus-
ing on actually providing care and services to the
child. This encourages workers to prioritize fill-
ing out paperwork rather than providing care.

The recently renegotiated agreement also con-
tains provisions that limit the use of emergency
or temporary facilities (such as shelters) and
residential-care placements. In some instances,
however, these placements are actually in the
best interests of the child. For example, depend-
ing on the circumstances, a residential-care
placement may be an appropriate placement for
a child at a given time and thus would be in the
child’s bestinterest. Yet the decree places agency
workers in the position of deciding whether to
risk an order of contempt or to do what is best
for the child.

Since 2001, the federal government’s Adminis-
tration for Children and Families has promul-
gated Child and Family Services Reviews, known
as CFSRs, to measure state performance on var-
ious factors related to child safety, permanency,
and well-being. (These are discussed in more
detail in Part V.) The most recent revisions to the
regulations, the so-called “round three” CFSRs,
involve two factors related to safety and five
related to permanency. Only four, very small,

states are currently in compliance with all seven
of these factors. But the plaintiffs’ attorneys
required Michigan to have reached compliance
with all seven to be eligible for exit. This is prob-
lematic, because some of the five permanency
factors pull in different directions. For example,
Michigan has excellent performance in finding a
permanent placement for a child-in-care within
12 to 23 months, but the state struggles to do so
in fewer than 12 months due to court delays and
a desire to get a placement right the first time,
so the child’s placement is truly permanent. As
a result of Michigan’s deliberateness, it has the
second-best performance in the nation in the
separate permanency metric, “re-entry to fos-
ter care in 12 months.” (In other words, Michi-
gan performs exceptionally well at addressing a
child’s needs the first time, preventing the child
from returning to the child-welfare system after
a first discharge.) Under the decree, however,
Michigan will have to increase the number of
children given a permanent placement within
12 months after they enter the system, in other
words, place children more quickly. This is likely
to result in less stable outcomes and a commen-
surate increase in the number of children who
end up returning to the system, lowering Mich-
igan’s exemplary re-entry rate. It is not obvious
that this is in a child’s best interest, but is the nat-
ural consequence of what the decree requires.

In these and many other examples, consent
decrees reflect the underlying principle that nearly
every aspect of a government agency’s performance
should be subject to court-enforced rules. Such an
approach almost invariably leads to more rules and
may actually decrease the agency’s substantive per-
formance. A superior alternative is accountable offi-
cials exercising judgment: there could be no better
protection for a child in difficulty than an accountable
caseworker who cares deeply about the child and her
welfare. (This point is made in a more comprehensive
way by Philip Howard’s recent book, which makes the
case that government cannot work if its every choice
is dictated by rule.47)
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What’s more, the practical reality of consent
decrees is that they divert millions of dollars to
plaintiffs’ attorneys and court-appointed monitors.
Michigan has already paid more than $10 million to
plaintiffs’ attorneys and monitors, and continues to
pay the monitors more than $1.5 million annually.
Some of these dollars were undeniably well spent,
as the monitors and attorneys have assisted Michi-
gan in improving its service delivery to children in
the child-welfare system. But state budgeting is a
zero-sum game. And despite the substantial progress
that Michigan has already made, every going-forward
dollar spent on monitors, attorneys, and compliance
with needless burdens could be redirected toward
hiring additional staff to further advance the state’s
improvement goals. Indeed, there would be more
general-fund sources for all manner of additional
services to foster children. Those dollars do not
include the hidden cost of completing paperwork
necessary to show compliance with the consent
decree and the cost to caseworker morale, effec-
tiveness, and turnover, of spending time filling out
forms rather than caring for children. Nor do they
include the tens of millions of dollars that have been
spent in other states.

Wholly apart from harms to children, child-welfare
consent decrees—indeed, consent decrees more gen-
erally—have a separate and distinct harm on state and
local government sovereignty. The Supreme Court
has recognized this reality and instructed lower fed-
eral courts to be cognizant of allowing state and local
governments to function on their own and to defer
to local policy judgments. For example, in Milliken v.
Bradley, the Court directed the federal courts to “take
into account the interests of state and local author-
ities in managing their own affairs.”48 And in Lewis
v. Casey, the Court observed that “it is not the role
of courts, but that of the political branches, to shape
the institutions of government in such fashion as to
comply with the laws and the Constitution.”49 When
courts allow plaintiffs’ attorneys and public officials
to enter broad consent decrees that are not narrowly
tailored to specific violations of federal statutory or
constitutional law, they invade the province of the
state and local executive and legislative branches,
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removing authority from accountable, elected offi-
cials and transferring it to a control group that is not
accountable to voters.

Such a system is antithetical to our federalist sys-
tem of government. Under the Tenth Amendment to
the United States Constitution, the “powers not del-
egated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States
respectively, or to the people.”s° In other words, our
country is founded on the principle that our federal
and state systems of government are unique, distinct,
and complementary. And although the federal gov-
ernment has amassed substantial power over the past
century, the Constitution acknowledges that state
and local governments are generally the best suited to
address complex social policy. This federalism princi-
ple applies as equally to the federal courts as it does
to Congress, the President, and federal agencies. Fur-
ther, when federal courts give their imprimatur to
consent decrees that dictate the most detailed func-
tioning of state executive agencies and programs, they
impair state and local sovereignty not only at great
cost to efficiency and effectiveness, but also to the
Constitution itself.

Consider the wide range of requirements imposed
on state and local child-welfare systems in differ-
ent jurisdictions’ consent decrees. If child-welfare
research and methodology dictated certain best
practices, one would expect those practices to
be reflected in every state’s consent decree. But
consent-decree requirements vary substantially and
often appear to represent nothing more than the par-
ties’ relative bargaining power. A summary of some
key child-welfare consent-decree provisions demon-
strate this fact (see table 1).

In sum, consent decrees are not just a matter
of semantics and taking control away from state
and local officials. Rather, they have real-life con-
sequences that sometimes present the individuals
forced to implement the decree with a catch 22: do
what is best for a child and place the government in a
position where it is not complying with a court order,
or follow the court’s directive, even if at the expense
of a child’s best interests. No caseworker should be
put in that position. But there is no safety valve, as
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Table 1. Key Child-Welfare Consent-Decree Provisions

Item Michigan Connecticut Washington, DC  Tennessee
Parent-child visits 100% must have No requirement 85% must have 50% must have visits
one face-to-face visit weekly visitation twice per month
per month
Child Protective 100% completed 85% completed 90% completed No requirement
Services: comple- within 30 days within 45 days based on policy
tion of investigation time frames

Use of psychotro-
pic medications

Detailed system
of approvals and
prohibitions

No requirement

No requirement

Psychotropic med-
ications cannot be
used as a method of
discipline

Search for relatives
when a child is
removed from
home

No requirement

Six-month search
period that must
be conducted and
documented in at
least 85% of cases

Reasonable effort
to locate and invite
known relatives to a
family team meeting
in 90% of cases

Diligent search
within 30 days and
at 3 and 6 months
post-custody

Investigator case-

95% shall have no

No more than a

90% shall have no

No requirement

than a 15:1 ratio

no more thana 15:1
ratio; out-of-home
workers a 20:1
ratio, and adoption
workers a 20:1 ratio

than a 15:1 ratio

|oad ratios more thana 12:1 17:1 ratio more thana 12:1

ratio ratio
Caseworker case- 95% of caseworkers | In-house treatment 90% of caseworkers | 15:1 or 20:1 ratio
load ratios shall have no more workers shall have shall have no more depending on the

type of caseworker

Source: Authors’ review of consent decrees imposed on state and local jurisdictions.

the courts generally take a “hands off” approach
and leave it to the parties to work out conflicts. This
leaves state and local officials covered by an existing
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consent decree with little negotiating leverage and
forces them to strike the best deal they can, even if it
has deficiencies.



IV. The Supreme Court
and Consent Decrees

he United States Supreme Court has recognized
that state sovereignty and the importance of
the federal-state balance of power limit the scope of
federal-court remedial power.s! Indeed, in “a system
of federal courts representing the Nation, subsisting
side by side with 50 state judicial, legislative, and exec-
utive branches, appropriate consideration must be
given to principles of” state authority in determining
the availability and scope of court-ordered relief.5> As
aresult, “federal courts must be constantly mindful of
the special delicacy of the adjustment to be preserved
between” the federal power to dictate how a state
must operate and the state’s authority to administer
its own programs.s3
Federal courts must also keep state sovereignty in
mind as part of their discretion when ordering states
to operate in a certain way because of the extraor-
dinary nature of the remedy.54 In Pennsylvania v.
Williams, for example, a federal court appointed a
receiver for a failed building and loan association over
the objection of the Pennsylvania banking secretary.ss
The Supreme Court reversed, holding the district
court should have deferred to Pennsylvania’s plan to
supervise the association’s liquidation: “It is in the
public interest that federal courts . . . should exercise
their discretionary power with proper regard for the
rightful independence of state governments in carry-
ing out their domestic policy.”s¢
There are two fundamental reasons why state sov-
ereignty affects courts’ equitable discretion. To begin,
the Supreme Court has said s0.57 In Rufo v. Inmates of
Suffolk County Jail, the Court pronounced that “prin-
ciples of federalism and simple common sense require
the court to give significant weight” to the state gov-
ernment officials implementing the court’s order.s8
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And in Frew ex rel. Frew v. Hawkins, the Court noted
as “legitimate” the concern that “enforcement of con-
sent decrees can undermine the sovereign interests
and accountability of state governments.”s9

In addition, failure to account for state sovereignty
in dispensing equitable remedies creates a signifi-
cant “dead hand” problem. Consent decrees under-
mine democratic accountability after state leadership
changes. Although consent decrees result when gov-
ernment officials agree to the terms, such decrees
bind those officials’ successors, who frequently had
nothing to do with the original decision to enter
into an agreement.®© That is certainly the case in
institutional-reform litigation, where the parties’
consent decree, though perhaps even renegotiated, is
often a remnant of an agreement made by an admin-
istration that has been out of office for many years.
“The Framers fully recognized that nothing would so
jeopardize the legitimacy of a system of government
that relies upon the ebbs and flows of politics to ‘clean
out the rascals’ than the possibility that those same
rascals might perpetuate their policies simply by lock-
ing them into binding contracts.”®! That is why, if “not
limited to reasonable and necessary implementations
of federal law, remedies outlined in consent decrees
involving state officeholders may improperly deprive
future officials of their designated legislative and
executive powers. . . . A State, in the ordinary course,
depends upon successor officials, both appointed and
elected, to bring new insights and solutions to prob-
lems of allocating revenues and resources. The basic
obligations of federal law may remain the same, but
the precise manner of their discharge may not.”62

Accordingly, the Supreme Court has directed fed-
eral courts to take a “flexible approach” to motions
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seeking to vacate or modify institutional consent
decrees.®3 In doing so, “courts must remain attentive
to the fact that ‘federal-court decrees exceed appro-
priate limits if they are aimed at eliminating a condi-
tion that does not violate [federal law] or does not flow
from such a violation.””%4

In Horne v. Flores, a federal district court entered
an order against the State of Arizona. The court con-
cluded Arizona had violated the federal Equal Educa-
tional Opportunities Act of 1974 by failing to provide
sufficient funding to enable English Language Learner
students to overcome language barriers. After the
state had continued to violate the act for many years
and had incurred a series of court-imposed contempt
fines, Arizona enacted legislation that finally brought
the state into compliance with the act but failed to
allocate enough monies to comply with the court
order’s term. Plaintiffs filed yet again for contempt,
and Arizona moved to vacate the injunction.

The Supreme Court held that if a state is comply-
ing with federal law and has corrected the violations
that resulted in the court order, then a district court
should vacate that order, even if the state is continu-
ing to violate it: “If a durable remedy has been imple-
mented, continued enforcement of the order is not
only unnecessary, but improper.”¢ If the state com-
plies with federal law by any means—even means
other than those the court order imposes—the state
satisfies the test for vacating court-ordered relief and
the federal court is obligated to return control to
state officials. In other words, “[ When the objects of
the decree have been attained, responsibility for dis-
charging the State’s obligations [must be] returned
promptly to the State and its officials.”67

In so holding, the Supreme Court discussed the
federalism principles at stake in institutional reform
litigation, particularly the dead-hand effect. By “con-
fining the scope of its analysis to that of the original
order,” the court of appeals “insulated the policies
embedded in the order ... from challenge and amend-
ment.”®® Those policies “were supported by the very
officials who” failed to appeal the order, “and, as a
result, were never subject to true challenge.”®® “To
determine the merits” of Arizona’s Rule 60(b)(5)
claim for relief, the court of appeals “needed to
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ascertain whether ongoing enforcement of the origi-
nal order was supported by an ongoing violation of fed-
eral law.”’70

The Court criticized the court of appeals for dis-
counting the state’s “[s]tructural and management
reforms.””" The court of appeals “missed the legal
import” of these changes, namely, that the reforms
might have brought the state into compliance with
federal law even if the state had not satisfied the
injunctive order.7> “A proper Rule 60(b)(5) inquiry
should . . . ask whether, as a result of structural and
managerial improvements,” the State is now in com-
pliance with federal law.73 If it is, continued enforce-
ment of the original order is inequitable and “relief is
warranted.”74

In Horne, the Court was dealing with a court-
imposed decree, as opposed to a decree to which the
State of Arizona had “consented,” as is the case with
a child-welfare consent decree. But the Court made
clear in its opinion that its holding applied equally to
consent decrees. For example, in discussing the seri-
ous federalism concerns that arise when a federal
court undertakes supervisory control of a state insti-
tution, the Supreme Court referenced state “consent”
or the term “consent decree” no fewer than 12 times.”s
And the Court specifically held that Rufo’s “flexible
approach” to considering Rule 60(b)(5) motions to
vacate “allows a court to recognize that the longer an
injunction or consent decree stays in place, the greater
the risk that it will improperly interfere with a State’s
democratic processes.”7¢ So Horne’s standard applies
equally to a court order negotiated by a plaintiff class
and a state defendant as it does to an order that a
court imposes. (The Ninth Circuit did finally termi-
nate the decree in Horne, but that action took an addi-
tional six years.)77

Perhaps the Supreme Court will someday hear a
case that allows it to make that implicit conclusion
explicit; consent decrees are almost never litigated
all the way to the Supreme Court. But the United
States Court of Appeals for the Sixth Circuit in
John B. v. Emkes has already done so.78 There, Tennes-
see sought to vacate a consent decree that resulted
from a class-action lawsuit involving Tennessee’s fail-
ure to provide certain services to children in violation
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of the Medicaid Act. In affirming the district court’s
decision to vacate the decree, the Sixth Circuit reit-
erated the two applicable questions when resolving
a Rule 60(b)(5) motion to vacate: “first, whether the
state has achieved compliance with the federal-law
provisions whose violation the decree sought to rem-
edy; and second, whether the State would continue
that compliance in the absence of continued judicial
supervision,”79 demonstrated by the implementation
of structures and policies. (Keep in mind that states
will often agree to a consent decree that goes well
beyond the scope of the alleged violation of federal
law simply to avoid the time, expense, and embarrass-
ment of litigation.) The point that Emkes makes clear
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is that the Horne standard applies when a state seeks
to vacate a consent decree: once a state is in compli-
ance with federal law, court supervision must end.8°

More important, as explained in the next section,
there are many reasons why defendants choose not to
seek to terminate a court’s injunctive order, whether
imposed by the court or entered with the consent
of the defendants. And even when such motions are
filed, courts are inclined to send the parties back to the
negotiating table. A congressionally mandated review
of such orders every four years would put appropriate
pressure on all parties to fix what can be fixed and to
exclude the superfluous in judicial decrees.



V. What Congress Could Do

nder Horne and the Supreme Court’s other
federalism-based rulings on institutional-
reform-litigation decrees, one would expect that state
and local governments would be able to quickly exit
a consent decree once it becomes clear that there are
no ongoing violations of federal law or constitutional
rights. But a major impediment to exit can be courts
themselves. In the authors’ experience with con-
sent decrees around the country—and as observed
by Messrs. Sandler and Schoenbrod in Democracy by
Decree—courts can become attached to the institu-
tional reform they are overseeing and come to see
themselves as the chief protector for victims of a
system purportedly run by incompetent and uncar-
ing government officials. This attitude creates two
problems.

First, because judges can hold public officials in
contempt for violating a court order, officials tend
to be wary of seeking relief from a consent decree in
the absence of full compliance, no matter how coun-
terproductive or unnecessary the commands of the
decree. Contempt can mean jail time, and even when
contempt means only public censure and a fine, it
can ruin a public official’s career. Small wonder,
then, that so few state and local governments have
tried to take advantage of the Supreme Court’s hold-
ing in Horne by moving to vacate a consent decree
when federal violations have been remedied but
additional stipulated-requirements remain. As the
Supreme Court has observed, “[g]lovernment offi-
cials, who always operate under fiscal and political
constraints, ‘frequently win by losing’ ” in institu-
tional reform litigation.8!

Second, when a state or local government threat-
ens to bring a Horne motion, federal judges tend to
shut them down. For example, a judge can refuse to
consider a motion until the parties have attempted
to sit down and craft a new “agreement” through
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renegotiation—a difficult task that takes time. Or a
judge may view the court as the only thing standing
between a state agency and a state legislature eager to
save money by cutting the agency’s budget. (This may
be areal risk, but it is not one that can be remedied by
a consent decree.)

An additional difficulty is that Horne itself was not
a clear roadmap for federal district courts to rein in
consent-decree abuse. The Court was divided 5-4; the
Justices were divided over multiple issues; and the
Justices’ opinions were long and complicated, total-
ing nearly 26,000 words. Such complexity is a natural
by-product of the legal process; it need not be so with
a legislative prescription.

There is, however, a solution to this seemingly
intractable problem: Congress could force the federal
courts to periodically conduct a review of the consent
decrees they oversee to ensure that there is a continu-
ing foundation for court supervision, i.e., an ongoing
violation of federal law or constitutional rights. In
2012, Congress considered such a measure, the Fed-
eral Consent Decree Fairness Act sponsored by Sena-
tor Lamar Alexander.82

As introduced by Senator Alexander, the pro-
posed act amended the federal judicial code and used
a three-pronged approach to address the problems
caused by long-lasting consent decrees. First, the act
authorized any state- or local-government official to
file a motion to modify or terminate a federal con-
sent decree upon the earlier of (a) four years after
the consent decree was originally entered, or (b) the
expiration of the term of office of the highest state-
or local-government official who was a party to the
consent decree. Second, the proposed act shifted the
burden of proof to the party that originally filed the
action to demonstrate that the court’s denial of the
motion to modify or terminate is necessary to prevent
the violation of a federal requirement that (a) was
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actionable by such party, and (b) was addressed in
the original consent decree. Third, the proposed act
required the court, within 30 days after the filing of
the motion, to enter a scheduling order that (a) lim-
ited the time of the parties to file motions and com-
plete discovery, and (b) set the date or dates of any
hearings necessary to resolve the motion. The pro-
posal also authorized a court to stay the injunctive
or prospective relief set forth in the consent decree if
the party opposing the motion to modify or terminate
sought any continuance or delay that would prevent
the court from entering a final ruling on the motion
within 180 days of its filing.

There is much to commend in the proposed Fed-
eral Consent Decree Fairness Act, which received
broad support but ultimately was never voted out of
committee. Consider each of the proposed act’s three
principal mechanisms for change and how they could
be enhanced.

Timing of Federal Court Review

Outside the consent-decree context, elections ordi-
narily provide citizens an opportunity to assess official
performance and to implement change. But because
consent decrees almost always last much longer than
the terms of those public officials who consented, and
have the anti-democratic effect of binding succes-
sor officials, consent decrees are exempted from the
ordinary democratic process. The Federal Consent
Decree Act acknowledged this reality by tying judicial
review to the election process.

The proposed act’s timing provision was a laudable
start. But it does not take into account that even suc-
cessor officials—for political or other reasons—may
be reluctant to file a motion that seeks to vacate or
modify a consent decree. Consent decrees go to the
core of state sovereignty and essentially involve plain-
tiffs’ attorneys controlling many aspects of a state
executive-branch agency’s practice and policy, backed
by the power of the federal judiciary. In such extraor-
dinary circumstances, Congress should require federal
courts to review standing consent-decree orders and
determine on a regular basis whether there continues
to be a violation of federal law or constitutional rights.
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Such review not only guarantees state sovereignty, it
allows voters to know whether their governmental
officials are continuing to violate citizens’ rights. In
the absence of any violation, the federal court must
terminate the consent decree and close the case. This
mandatory review should take place every four years
following the date the consent decree was first entered.

Burden of Proof

There is only one reason the federal courts should
be micromanaging state executive-branch agencies:
to prevent the violation of federal constitutional or
statutory rights. Under existing law, the burden is on
the state or local government to prove that a decree
is no longer necessary. And as a practical matter, fed-
eral courts usually place a much greater burden on
the state or local government to prove that all (or
nearly all) of the consent decree’s provisions have
been satisfied. Under such burdens, perpetual con-
sent decrees are essentially guaranteed, as history
and practice have demonstrated. Indeed, as a result
of government officials caving to plaintiff demands,
in many institutional-reform cases, a federal court has
never made the requisite finding that a governmental
agency is violating a plaintiff class’s federal rights.

The proposed Federal Consent Decree Act
addressed this problem by placing the burden on the
plaintiffs to prove that the consent decree is still nec-
essary to protect the plaintiffs’ rights. Of course, once
the plaintiff class made an initial showing that rights
were being, or were likely to be, violated, the burden
would shift to the state or local government to dis-
prove that contention. So federal law will continue
to vindicate the rights of plaintiff classes, but state
and local governments will no longer be burdened by
federal-court consent decrees absent proof of a fed-
eral statutory or constitutional violation.

Standard for Entering/Maintaining a
Consent Decree

Again, because plaintiffs’ attorneys and government
officials frequently stipulate or consent to a decree,
federal courts are rarely put in the position of having
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to decide whether governmental conduct actually
violates, or threatens to violate, federal statutory or
constitutional rights. The proposed Federal Consent
Decree Act took a step in the right direction by requir-
ing a court to make specific factual findings that fed-
eral law was, in fact, being violated as a prerequisite
to entering or maintaining a consent decree. But this
standard should be enhanced in three respects, the
first with respect to alleged statutory violations, the
second with respect to alleged constitutional viola-
tions, and the third with respect to remedies.

Regarding alleged statutory violations, Congress
should make clear that a consent decree may not be
entered or maintained in the absence of a governmen-
tal violation of a substantive right under a federal stat-
ute, a right that is subject to private enforcement. For
example, the federal government’s Administration for
Children and Families, since 2001, has promulgated
Child and Family Services Reviews, known as CFSRs,
to measure state performance on various factors
related to child safety, permanency, and well-being.
The federal government uses the CFSRs to assess key
state-plan requirements of Titles IV-B and IV-E that
provide a foundation for child outcomes. If a state
has not achieved substantial compliance with one or
more of the assessed areas, the state must develop
and implement a program-improvement plan to
address those areas. The penalty if a state is unable
to successfully complete its program-improvement
plan is the federal government’s withholding of a por-
tion of the state’s Title IV-B and IV-E funds. In other
words, the CFSRs are a funding carrot to encourage
states to achieve a certain level of performance. But,
because states are free to forgo this funding, CFSRs
are not a federally mandated substantive requirement
and should never appear in a consent decree. Simi-
larly, alleged state-law violations or standards created
by private entities (such as the Child Welfare League
of America’s caseload standards) are not federally
mandated substantive requirements and do not jus-
tify a consent decree.

As for alleged constitutional violations, Congress
should require federal courts to specify in the decree
what the legal standard is. In the ordinary case, it is
not possible to say that a state’s child-welfare system
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is violating a child’s specific constitutional right.
Instead, plaintiffs claim a generic violation of the
class’s substantive due-process rights. In other con-
texts, federal courts attempting to discern whether
a governmental entity has violated substantive due
process in the abstract has applied a “shock the
conscience” analysis.83 Applying this standard in the
context of a challenge to the Massachusetts child-
welfare system, the federal district court in Connor
B. ex rel. Vigurs v. Patrick84 used the “shock the con-
science” standard and required plaintiffs to prove that
(1) the state’s “presumptively valid’ decisions” con-
stituted ““such a substantial departure from accepted
professional judgment, practice, or standards as to
demonstrate that the person responsible actually did
not base the decision on such a judgment,”® and
(2) “the behavior of the governmental officer [wa]s
so egregious, so outrageous, that it may fairly be said
to shock the contemporary conscience.” 786

The Massachusetts district court’s test in Connor B.
is a faithful application of the Supreme Court’s prec-
edents in Youngberg v. Romeo®7 and County of Sacra-
mentov. Lewis.88 In Youngberg, the Supreme Court held
that when considering the substantive due-process
rights of those who have been involuntarily commit-
ted to a state’s care, the legal standard must “reflect[ ]
the proper balance between the legitimate interests of
the State and the rights of the involuntarily commit-
ted to reasonable conditions of safety and freedom
from unreasonable restraints.”89 Because govern-
mental professionals’ decisions are “presumptively
valid,” a plaintiff claiming a substantive due-process
violation must show that the professional’s decision
“is such a substantial departure from accepted profes-
sional judgment, practice, or standards as to demon-
strate that the person responsible actually did not
base the decision on such a judgment.”° In other
words, the courts must ensure only that professional
judgment was exercised, not which of “several profes-
sionally acceptable choices should have been made.”9
This Youngberg rationale “applies with equal force” in
the child-welfare context.92

In Lewis, the Supreme Court reexamined its sub-
stantive due-process jurisprudence and held that
“only the most egregious official conduct can be said
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to be ‘arbitrary in the constitutional sense.”93 In addi-
tion, only conscience-shocking behavior can be suffi-
ciently arbitrary and egregious to be of constitutional
significance.94

But, rather than try to codify these standards, Con-
gress should require federal district courts to artic-
ulate a standard. The federal courts of appeal can
then determine whether that standard is appropriate.
Requiring courts to set forth the precise standard in a
decree would clear up substantial confusion.95
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Finally, Congress should require that any court-
imposed relief be narrowly tailored to remedy the spe-
cific violation of federal statutory or constitutional
law that the district court identifies. Such a require-
ment would limit consent decrees, allowing them to
go no further than necessary to ensure that the class
plaintiffs will not suffer an illegal injury. And if a court
is entering a decree based on evidence of past injury,
plaintiffs must prove that the decree is essential to
prevent future injury.



Summary

F ederal-court injunctive decrees remain a valu-
able tool for ensuring that state and local govern-
ments provide a level of service to their citizens that
federal law demands. But as the past several decades
have demonstrated, there is a potential for abuse that
deprives government officials of their flexibility to set
priorities and implement program changes, denies
voters the opportunity to influence how their govern-
ment acts, and sometimes harms that class of citizens
that the decree was intended to benefit. While it would
be inappropriate to eliminate federal-court authority
to enter decrees against state and local governments, it
is well past time for Congress to enact legislation that
recalibrates the system and ensures a proper balance
between state- and local-government sovereignty on
the one hand, and federal rights on the other. That leg-
islation should:

e Require federal courts with jurisdiction over an
institutional judicial decree to review the decree
every four years, at minimum, to ensure the
decree continues to be justified;

e Make clear that in any proceeding involving the
entry or maintenance of a federal-court decree,
the burden is always on the plaintiffs to prove
that the decree is required to remedy or prevent
a violation of federal constitutional or statutory
rights; and

e Demand that federal courts make specific find-
ings before entering or maintaining a consent
decree that a state or local government is vio-
lating or will imminently violate (a) a substan-
tive federal statutory standard that gives private
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plaintiffs a private right of enforcement, or
(b) a plaintiff’s federal constitutional rights.
With respect to claims that a government is vio-
lating substantive due-process rights, the legis-
lation should require that decrees define a clear
standard. Current federal-court jurisprudence
suggests the following standard: when a gov-
ernment agency’s conduct is such a substantial
departure from accepted professional judgment,
practice, or standards as to demonstrate that
the person responsible actually did not base the
decision on such a judgment, and the behavior
of the responsible person is so egregious and
outrageous that it may fairly be said to shock the
contemporary conscience.

e Require the federal courts to find that the decree
to be entered or maintained is narrowly tailored
to prevent future violations of federal statutory
or constitutional rights.

Congress has a special obligation to fix federal-
court injunction practice involving state and local
governments because these decrees largely are pur-
portedly intended to remedy federal statutes that
Congress itself put in place. While the vast majority
of these statutes were supposed to vest discretion in
state and local officials to do their job (e.g., the CFSR
standards), judicial decrees remove that discretion.
And, by confining state and local governments to the
standards of practice that plaintiffs’ attorneys pre-
fer, judicial decrees deny the type of flexibility and
experimentation that state sovereignty is supposed
to guarantee. It is time for Congress to restore the
proper balance.



Appendix

Connecticut: Juan F. v. Malloy (25 years)

Litigation was filed in December 1989 and settle-
ment reached in January 1991. The current exit
plan (approved in July 2006) contains 22 out-
come measures that all must be met and sus-
tained for six months before exit.

District of Columbia: LaShawn A. v. Gray (23 years)

Plaintiffs filed a complaint in 1989 which resulted
in a court-ordered decree in 1993. The current
implementation plan has been in place since
December 2010, and includes approximately 92
separately measured exit standards divided into
outcomes to be achieved and outcomes to be
maintained.

Georgia: Kenny A. v. Deal (11 years)

Litigation was filed in 2002 and a consent decree
entered in 2005. The modified agreement cur-
rently in place contains 29 outcome measures
that must be achieved simultaneously for three
consecutive periods before exit.

Mlinois: Multiple (39 years)

Ilinois currently operates under more than 10
consent decrees/settlement agreements related
to the child-welfare system. There are several
coordinators and monitors embedded within the
Department of Children and Family Services to
oversee and monitor compliance.

Summary of Judicial Decrees Currently Affecting Child-Welfare Systems

Maryland: L.J. v. Massinga (28 years)

Litigation was filed 1984 on behalf of Baltimore
children placed in Maryland’s foster-care pro-
gram. The parties entered into an initial consent
decree in 1988, with the intent that it would be
complete in two years. Twenty-one years later, in
2009, the parties entered into a modified consent
decree. Exit from court supervision is not avail-
able until Maryland has complied with all com-
mitments for 18 consecutive months.

Michigan: Dwayne B. v. Snyder (8 years)

Plaintiffs filed their lawsuit in 2006, and the par-
ties entered into a consent decree in 2008 that
was modified in 2011, and again at the end of 2015.
The current agreement includes 11 outcome mea-
sures to be maintained and 56 measures to be
achieved, with various measures rolling to exit
when achieved for specified timeframes.

Mississippi: Olivia Y. v. Barbour (8 years)

Litigation was filed in 2004 and a consent decree
entered in 2008. Modified settlement agree-
ments were finalized in 2012, and in 2016 in
response to the plaintiffs’ motions for contempt
and the appointment of a receiver for the entire
foster-care system.

New Jersey: Charlie and Nadine H. v. Christie (12 years)

Litigation was brought in 1999, a first consent
decree was entered in 2004, a modified settlement
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agreement was entered in 2006, and a sustainabil- Oklahoma: D.G. v. Yarbrough (4 years)
ity and exit plan was entered in late 2015. The 2015
plan contains 48 outcome measures to be main- The lawsuit was filed in 2008, and the court
tained or to be achieved before exit. approved the parties’ consent decree in 2012. The
consent-decree monitors are, twice per year, to
New York: Marisol A. v. Giuliani; Elisa W. v. New York assess the state’s “good faith efforts” to comply
City (18 years) with the goals of the decree.

The Marisol A. class-action lawsuit was filed South Carolina: Michelle H. v. Haley (new)

against the City and State of New York in 1995,
and the parties approved a consent decree in
1998. Although the parties terminated mon-
itoring, the court retained authority to issue
injunctions and award damages. While the city
has increased its foster-care system’s budget by
$100 million over the past two years, the Elisa
W. class-action lawsuit was filed in early 2015
against the City and State of New York, and the
state recently settled and agreed to the entry of
another consent decree requiring the appoint-
ment of another monitor.

Ohio: Roe v. Staples (30 years)

Plaintiffs filed their lawsuit in 1983, a consent
decree was entered in 1986, and a modified
decree was entered in 2006. Substantive pro-
visions include requirements involving needs
assessments, case plans, placement, visitation,
and service. Ohio finally resolved the monitoring
component of the decree in 2015, 30 years after
execution of the initial decree.

21

Litigation was initiated in January 2015 and a set-
tlement reached in early 2016. The consent decree
requires the state to satisfy dozens of provisions
relating to caseloads, investigations, placements,
visitation, and health care.

Tennessee: Brian A. v. Haslam (15 years)

Litigation was initiated in 2000 and a settlement
reached in 2001. Under the 2003 modified decree,
the state must comply with approximately 136
different outcome measures.

Wisconsin: Jeanine B. v. Walker (14 years)

Plaintiffs’ attorneys sued the Governor of Wis-
consin on behalf of all Milwaukee children in
child-welfare custody in June 1993, with a final
settlement reached in 2002. The city remains
under court supervision because the program has
yet to satisfy the final unfilled settlement require-
ment regarding number of placements.
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