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CRIMINAL LAWS AND PROCEDURES

[

Ih evqluating’the resuits floﬁﬂng from the Mirenda deciSjeh,

two ;actors should be considered before. dociding upon any changes,ﬁ T

“in the fundanenpql criminal law:
1. What rules are necessary to obbaln juétice; both
from the viewpoint of the safety of the community
and the rlghts of the individual? and
. 2. How may modificatlons in ekisting rules be made
| wilthout adversely affecting fundamental Instl-
tutlons such as the Supreme Court of the United
v.States? .. '
The'experience of the Philedelphia District Attorney’stffice dis-
¢1:528 some of the probiems'fesulting~from the Miranda declslion aﬁd
may provide a basis for suggestions for future action. - 4 ;
o FPindings of the‘fhiladelphia District Atﬁorney's Office
and tﬂe Philladelphia PolieeADepartment.show that eonfessions
and admissions‘are.sigéificanﬁly‘decreased by giving defendants

warnings before interrogatlon. While no statlstlics were compiled



prior‘to October 1965, consultatjon wjth police officials and ex=
: perienoed assistant district attorneyd provlde a basis for reas onab?e
Lestimates. Prior to the Escobedo decision in 1964, 1t is estimdted A
' that 90 per oent of those arrested gave some type of. a statement. |

| Brequently the statements d*d not congtltute admls ions or i
confessjons, but they were very helpful in later inveutlgatlon.A :
For example, in some sltuatlons g suepect would glve a statement
fwhich;placed hiﬁ in some 1odale other>than'the scene of the crﬁme;‘
'When subsequent 1nvestlgatjon showed that hJS statement Wwas not true,
it was helpful in establishing moglveéfgysco fabrfcate. Thue, eveﬁh’git
whlle such statements might be exoulpatory on their facc, they were
later used to incriminate the suspect. | V

| Jmmedliately following Escobedo, as a preeauﬁionary mafter; the
District Attorney's Office advised the Homicide Divislon of the Po-
i'lice Department to ask each suspect "Do you want a lawyer?" When
four of the first five suspects requested a lawyer, that_question“
was omitted ahd the more limited warnings required by Escobedo were
.given; It is estimated that the post -Escobedo warnings resulted in 'v i
: refusals to vive statements by approximately 20 per cent of those |
" arrested. o o |
Sﬁatiétics heve been éompiled‘by:tﬁe Detective Division of the
’ Philadelpbia Peliee'Department_starting in October 1965 shortly- after
the United States Gourt of Appeals for the Third Circult denied a |

~reheering in the Russo case.1 In general, the caseg covered the most’

1 Un1ted States ex rel, Rusgo v. New Jersey, 351 F.2d log
(Baueir, 1965) e S



'_éerious.offenses, gsuch as homiQide, robbery, raée and burglary
and some other offenses, such as eggravated assault and battery
and laroeny. | ‘
Statlstlcal Findings o | | e
After Russo, the Phllddelphia Pol|ce Depart ment followed the'
iinstruotlons -of the Third Circult by advising the suupect that he
| had the right to consult Wiuh counsel before making any statement,
in addition to the warnings required by Lscobedo. From October 17,
1965, through June 11, 1966, out of 4, 89l ind9vﬁduals arrested, ' L
‘l 550 or slightly lesu than 32 pe;hee;t refused to give a stafement L
in the face of quggggg and Russo walnings. |
During the perlod from June 12 through 18, 1966, which included
'Vthe date of decision of Mlranda, seventy out of lL arrestees re-
fused to glve police a statement. On June 17, 1966, the District
‘Attorney g Offlce provided the Police Department with guidelines
on warnings to be given and questions to be asked in the light of

the Miranda decilsion. Vhen the requlsilte warnings were glven, these

statistics followed: | ' - _ ‘ ' o S
- ~ TOTAL, WHO REFUSED
. DATE  TOTAL ARRESTS . STATENMEND AFTER VARNING .. -
| 6-19 to 6'-‘25-'66' a0 TS o .

6~26 to 7-2;.66 . 138 89 S
'743 to7966 | 149 IR '
 7-10 to 7-16-66 A e 78

727 to 7-e3-66 1% 13

7-2l to 7-30-66 w7 9

7-31 to B-6-66 158 I

87 to 8-13-66 13 62



o - | TOPAL VWiO REFUSED
DATE, - TOTAT, ARRESTS STATEMENT AFTER WARNING

B-1l to 8520~66 138 - 99
8-21  to 8-27-66 o 158 8t
6-08 to 9-3-66 wo . RTINS B e
9-li  to 9-10-66 6 99 f“;. j_@ |
9-11 o 9-17-66 a6 ' 108 NI '
9-18 to 9-2U-66 267 o 96 o 73“

9-25 to 10-1-66 i 127 : | S 02 o ~AA -
20-2 t§‘10f8~66 : BT 07 o
- 10-9  to 10-15-66 | 130 - S ¢}

10-16 to 10-22-66 | 142 "‘““““”ﬁﬁmm“ﬂ“féw5“67:* v*5$ﬁ ’*;jﬂ'ﬁj
10-23 to 10-29-66 136 e s |
10-30 to 11-5-66 . 103 | " . ) 78
11-6 to 11-12-66 Ay .7
T11~13 to 11-19-66 156 ﬂ .86 _
21-20 to 11-26-66 o e %6 "">,j;}f
11-27 to 12-3-66 | j'~'157" | -  ”’AK’ 100 BN
| 12+l to 12-10-66 151 o '.',“:”; 98
12-11 to 12-17-66 . asy - S 85
12-18 to 12-21-66 VU;  4 134 o . - 73 | |
voos o azmess  or e ow S e
1.1 to 1-7-67 Coam f;*f . o
1-8 . to 1-1h-67 152 _"‘A;  'f¥¢*3f7,_ 96

1-15 o 1-21-67 156 ‘_~7{;L?; '5'f, 89

1-22 to 1-28-67 143 - '773,' 86

1-29 to 2-l-67 . 145 Af" vA- o2

2.5 to 2-11-67 Coasw 68

2l12 to 2-18-67 s ‘1'“ T

'2-19 to 2-25-67 a3 T
| . 5220 | 3095



‘These statistics show that 59% of those arresbed refused to give a

“statement after the Miranda warnings.

Cases Are Logt t

»

It is not possible to obtaiﬁ preclise statistics on how many of

-
Vo

these cages have bcen or will be lost wilthout Jncrimjnat¢n& statements,

I

, but it is def;nite that a Subutantial number of these proseoutions

will result in improper acquittals. A review of the 200 criminal cases

on the dally list in the Philadelphia_courts shows that many of the‘

guilty are being acquitted where confesslons or admissions have .

. o
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been suppressed on the authorjty of Escobedo or Miran@g.

The Mlranda decision has caused very acute proﬁlems In cases where

the police investigation was conducted prilor to June 13, 1966, the date

- of the m;g@ggg_decision, but the trial started after the date of Miranda.

_ In those situations;’the police conformed to the Interrogation rules in -

effect at the time of the inves tigatien. Those rules were changed be-
fore the trial so that confeSQions, admlgslonsg or other helpful statement
were excluded, oy

N

In such situations, peopTe have 1iterally gotten away with murder,

‘ On January 9, 1967, the Commonwealth was forced to nol pros the case

WL

;agajnst Fred 0. Aguson which rested to a subst ntial extent upon a con~

fesslon given voluntarily by Aguson to Philadelphia polioe detectives.

" After the Miranda decilsion, the confession was suppressed beoause Aguson

‘had not been warned that counsel would be provided for him in the events

. ) . 7 ) .
that he wlshed a lawyer and could not afford hils own counsel. When the -

‘confession was suppressed, the prosecution for murder had to be aban-

, doned.

Arsimiiar'reeult folloWéd in the case of Commonwealth v, 7.5, Baiiey
Bailey end a Qe—defendant, Robert Rowe, were implicated-in a robbery»
murdervsubstantially:on the basis of confesslons. The police investi~

. R



" 5ation and Rowe's trial oocurred before the Mlranda declsion. RoweA
- was oonvicted of murder in the first degree and received life impriuonm
Vment The Miranda decision intervened before Bailey's trial resultinv

,.in the suppression of BaiWey's confession. Today Bailey ﬁt Wdlkin“k'

¢ .
LI ¥

the streets of Philadelphla, Tnese cases are illustrathe of numerous P

¥

'prosecutions whilch havé been abandoned or lost where statements had
| been suppréssed under the Miranda rule ' o o "{'
A number of conclusions follow from our post- Miranda experlenoe._i

(1) fewer suspects are glving statements; (2) some of the guilty are

being acquitted because statements are not obtained by the Police e AT

partment under post- Miggngg procedures, aha (3) many cases are being
-vlost because . the Mlranda rules apply to matters inveutigated before
Miranda and tried after that decision. | -
_ As +o the third problem, the Commonwealth ought to be permatted to
use evidence which was legal when obtalned. Many of those suSpects
could st1ll be prosecuted, 1f the rule were changed, because cases ’
have been nol prossed whloh would permit further prosecution without
the bar of double jeopardy. | ' ' - o ;?E
.ASome Alternatives | A - o |
' As to revising the restrjctions imposed by Hircnda on law enforcen%"
ment, three alternatives come to mind: “
2, A constitutional amendment I _ ;V_~'f'-:”n §
2. Relitigatlng,the Minanda rules with the dppeal taken |
| :;by the proseou tion; or '
3."Congfessional dction on a statute under the Flfth 1

Clduse of the Fourtecnth Amendment

v,



e law

- Opposition To Constitublonal Amendment - o o b

I adhere to the vlews which I expressed last yeaf before tne;"
Senate Sub Commlttee on Constltutlonal Amendment% on the issue |
of amending the United Stdtes Constitution in order to countermand
the Miranda decision, I am opposed to any constitutiondl amendmcnt - i
which would limit the authority of the Supreme Court to rule on |
: questionu of state criminal procedure under the Due Process: Clausev
of the Fourteenth Amendment. I do not think that it is practlcal
for the Congress and ‘the state legislatures to consider a consti~

AR AR B 25 S AN S T

tutional amendment whilch would chanae the law as announced by the O

Supreme Court on specific cases, In my‘opinion, 1t would be highly
dangerous to alter generally the authority of the Supreme Court to
. reviev state ceriminal proceedings. Should that be done, the denvef
'vwould be Substantial that unpopular reactlon would later alter Lhe
| interpretation of the Equal Protection Clause of the Fourteenth
nAmendmenL and nothing would be secure including the most basjcv
guaranty of freedoms of gpeech, religion and press under the Firet
Amendment - o : i , . _ | : Q{ge
% ' Historica]ly, the Supreme Court. of the United States has been w
a)progreseive institutlon-reflecting ‘the hational moral conscience. -
The Court has provided the medium of change, in confornance with |
the realjties of modern times, whilch could not be achleved through
the format of new legislation because of numerouw procedural and
‘}other problems. The Court's declsions heve obvlously drastlcally
altered the baslc concept of federalism so that the divialon of
author;ty between the federal government and phe states is at great
variance wilth tha@»which wag intended ab the adoptilon of the Consgtl-

btution or on the ratificatiOn‘of the'FOufteenth’Amendment. But the

I



generai benefit‘enormously outwelghs any potentiai_for.disadn

Vantages whioh'may restrict state criminai prosecutions, I further»
*adhere to the view, more extensjvely ekpresseo last year before thc
: Senate Sub~Commlttee on Const¢butlona1 Amendments, thqt it would

~ be highly desirable for the.Supreme Court to'conduot extenuivo S

~hearidngs and consider much basilc e§identiary material befofe’ﬁaking |

fundamental modificatlons In constitubional law. | : l‘.

Another Test Case

As to the sooond alternattve, I have instructed my assistants

A RIS e

to be alert %o flnd a proper case.to reJitlgaue the M}g@gda ru‘e.
So far,Awe have not yet found the case which provides an oppor@unity
to create a full fecord to relﬁtigateﬁfhe implioations of Mgggggg.
When the right case ls found, 1t Is my vilew that the suppreesion
hearing should contain the full raoge of statistios showlng the
reduotion in statements obtaiﬁed by the polilce; the consequences

of the Mlranda rule including improper acquittale, the general im~”'
pact on pollce procedures, and_as many other faetors relating to
~the underlying sooial'polioy as can be appropriately iﬁtroduced in

a suppression hearing.

--Qﬁmgressjonal Legis1ation

" The thjrd alternative would be oongressiongl legislation suoh
;'as‘that embodied in the blll designated 8674, The thrust of that bili
leaves 1t up to the tprilal Judge to determlne it a confession has been
voluntarlly glven b;sed on a number of factors, Thao_bill oould be
extended to criminal proceedings in etate‘oourts vhere the E;g§gg§ |
rule is equally epplicable. | \ |

. e
1



The most important restriction of the Miranda declslon is the i
requivement that a suspect in custodial interrogation must be ad-
 vised that he has a right to have an attorney appointed for him, if

" he wishes one and cannob afford counsel, before he- 1s questioned. )
i

- After that warning, the suspect must affirmatively walve tht right.
Once that‘right:is asserted,'police interrqgation'is,'fgr all
practical purposes, ended. If an attorney is not provided, the po-

‘lice may not question the suspect further. If an attorney is provided,

Pl aiut
~ g
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further interrogation 1s worthless. In Mip‘ndé, the Supreme Court

w1, g (IR~ RATT L)

expressly recognized the proprlety of defense counsel to édvise %Hg“

~guspect not to talk:

 "An attorney may advise his client not to talk to the pollce
until he has had an opportunity to investigate the case, or o
he may wish to be present wlth his clilent during any polilce

- questioning. In doing so an attorney 1is merely exercising
the good professlonal Judgment he has been taught. This is
not cause for consldering the attorney a menace to law en-
forcement. He is merely carrying out what he 1s sworn to .
do under his oath -- to protect to the extent of his ablllty . :
the rights of his client, In fulfilling this responsibility, f
the attorney plays a vital role in the administration of -
eriminal justice under out Constitution."e '

s At e £

 Justice Harlan, in dissent, reached the same conclusion:.

" . .the lawyer in fulfilling his professional responsibilities
of necesslty may become an obstacle-to truthfinding.f‘j R

Those statements follow the frequently~-quoted declarations of Mr.

Justice Jackson in‘Hgtts V. Indiggg:

"To bring in a lawyer means a real perll to the solution of the
crime, because, ‘under our adversary system, he deems that his

- gole duty is to protect his client -- gullty or innocent -~ .
and that in such a capaclty he owes no duty whatever to help
soclety solve its crime problem. Under this concepblon of
criminal procedure, any lawyer worth his salt will tell the
suspect in no uncertaln terms, to make no statement to police-
under any clrcumstances,"d ,

O

Mira@@éwvtwggiéona, 384k U.S. 436, 480-81 (1966)
Id. at 514 , o : |
Vatts v, Indlana, 338 U.S. 49, 59 (1949)

200 0
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' Therefore, the 01uoial question on police interrogatlon arlses

<hvwhere the suspeot is glven the fourth M‘randa warning and asked Lf
.he is willing to waive that right Realistically viewed it is in-
.consistent to say, as the Court does in Miranda, that the walver must‘

| be "knowingly" and "intelligently made. Any suupect yho really underu!:

stands that right could really not walve it "knowingly" and ”inteln o

1igently" because to "enow " or to act "intelligently’ requires that he

“'not glve up that'right It 1s fictional to say that the fonrth

Miranda right could be knowingly and intellivently walved.

In the Jong run, it wi]l be hard for the court to stand jn theﬂdn
path of constitutional law on that fictional stone. I suggest that
the stone will sink and the court must step one way or the other,

The Court must say that a statement may be admitted only if an aL~
torney'is present because of the absence of a real intelligent walver
of that right: Or, to take a step to the side, the Court must say that
the balance between individual rights and law enforcement does noﬁ.re~
quire that the suspect be afforded that last protection.. ‘ 7

From my experienoe in the District Attorney'!s Office, I believe ;m
a balance of failrness can be established without an affirmative{waivep'
L%of_the fourth Miranda requirement, At 2 maximum, I would think it'}
‘sufficienb to have the first three Miranda warnings to wit:

| (1) You have a right to remain ‘sllent.

(2) Anything you say can and will be used against you in court

(3) You have the right to have the advlce of a lawyer. ’
Beyond those warnings and affirmative walvers, it ls my view that lt
| is sufficient to leave it to the discretion of the trial court to see
-.fhat JuéticeAis QOne‘in'the individual caee.ﬁnder the genefal rule -

 that statements must be volintarily glven.

- 10 -



By appropriate Jegjslation, Congrebo mav well be able to modrfy
_thc detalled holdjng of Miranda and still conform to the broad ‘:
Constitut:onal mandate on the privl]egc against self incrimjnatlon

‘announceo by that decision, at Jeaut insofar as state orlminaW pro»

ST e

cedure 1s concerned. This 1s an idea whlch was flrst snggested £o
"me by my law school classmate Jon O. Newman, the'Unitea.Statea At~ ‘
torney for Connectilcut. Section Five of the Fourteenth Amendment

| provides that: o | | |

"The Congress shall have power to enforce, by appropriate
1egislation, the provisions of "¢1is” artlcle.” v

§

| The Miranda decislon makes the prlvilege agalnst self- incrimination
applicable by state criminal trials through the due process clause
of the Fourteenth Amendment.

: Congreus has acted under the genera] terms of Sectlon Five of
the Fourteenth Amendment in order to enforce the provisions of the

equal proteotion clause of the Fourteenth Amendment. That 1egislat¢ve

‘v actlion, and the cases interpreting 1t, show thau Congress has dis—

cretion to establish appropriate standards for enforoing the equal b
protection ciause, and for that matbter the due process clausefof' |
the Fourteenth Amendment. R K e ' - o , s
In Miranda‘the’Suprene Court sald that there could be alternative.'
safeguardé' to guarantee tne privilege agalnst self—incrimination._
._An Aot of Congr S8 oould provide such alternatives and could reason"'
-abe modlfy some détails 80 long as the procedures guaranteed the !
ultinmate protection of the privilege agalnst self ~incrimination, g
~ The ultimate balance must be Struck by the‘Supreme Court as to
the extent of the Congressiona1 function as compared to the Court's

function. In the current context of the close cacision on Mjranda

and the excellent argument aoainst 1ts outer linits, the possibilitieo

=1l -



are substantial that the Supreme Court would not hold such Tederal
- leglslation, under Section Five of the Fourteenth Amendment, to be -

unconstitutional even if the fourth requirement of Miranda 1s modifled.

. -

At least there 1s sufficilent basils for thjs'approeoh to warrant

COnoreusﬂonal action to modlfy what Gongres0 may concelve to be the | 1’¥
moet restrictive aspeots of the Mlrands case. The Congress, in’ hearings v
such as these, has a much broader opportunity to inquire into all the facts
It is 1ike1y that the Supreme Court would accept such leglslation based
on reasondble standards enacted after thoughtful 1e0leat1ve judgment ‘

v e AT -
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followling hearinge whloh show a factua1 baeis neceesttatlnw tho nodtflca

-

tion.
Safe Streets & Crime Control Act

The proposed "Safe Streets and Crime Control Act of 1967" pPo—
'viding for federal assistance to law enforcement and the adminlstratlon
of oriminal justice is splendid leglslation. Our experlence in .
-Philadelphla shows that law enforcement 18 serlously hampered by the
utter lack of any compfehensive'plan to coordinate and improve the
.Operaﬁion of the,variousflew enforcement agencles and processes, . T

In}response to this need, my Office. early in 1966 together with
the Greaber Philadelphia Movement and‘e w&éé fenge of other civic
agencles, undeftook‘a;survey/of'criminal Justice in Philadelphia. ‘
Af.tne’ﬁresent time, under the direotorship of Professor Paul Bender of ;
the‘University of Penneylvanie Lan School, the sur&ey is inAprocess and} '
has - alroady uncovered many areas 1n which ¢nnovatton and agslstance |
are essential, Many of the areas found in Phjladelphia to be des-
‘perately in need of improvement are the same areas which were spot~'

lighted In the recent report of the President's Crime Commission,



The requirement of the proposed Act that grants not be made to
Local governmans untJl a master plan has first been eVolved 1s a
salutary one. Suéh a requlrement will encourage a much necdedliaot~
‘ finding survey in the urban communities of our natlon and wlll help :»
to jnsure that fadoral grants to law enforcemeac wi]J be for spec*fjc,ii

well thought .out projects rather than Lo hastliy conoeivpd schemes
~ for merely obtaining federal fundo. Article 3, permLt ing_grants to .
univerotties, units of looal government and prsvate organizaLJons is
also eSfentidl as it is only through a mobillization of the entlre re-

NSRRI LYY N)Y s

sources of the communlty, including longJ%%Lan Lshed CleC égencies

with expertise 1in partiovlar areas, that jmavinutLve and effectlive

advancements can be made in the fleld of Crime preventlon and en-

forcement.
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