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SUPERIOR COURT OF ARIZONA 

COUNTY OF MARICOPA 
 
Peter S. Davis, as Receiver of DenSco 
Investment Corporation, an Arizona 
corporation, 
 

Plaintiff, 
 
v. 
 
Clark Hill PLC, a Michigan limited liability 
company; David G. Beauchamp and Jane Doe 
Beauchamp, husband and wife, 
 

Defendants. 

No. CV2017-013832 
 
 
 
MOTION IN LIMINE TO PRECLUDE 
USE OF DOCUMENTS IDENTIFIED IN 
PLAINTIFF’S RULE OF EVIDENCE 
807(b) NOTICES 
 
 
  
(Assigned to the Honorable Daniel Martin) 
 

In response to Plaintiff’s First and Second Supplemental Arizona Rule of Evidence 807(b) 

Notices (the “Notices”), Defendants Clark Hill PLC and David G. Beauchamp (together “Clark 

Hill”) hereby move to exclude from evidence the following documents drafted by Denny Chittick, 

DenSco Investment Corporation’s president and owner: (1) Chittick’s personal and “business” 

journals and (2) Chittick’s pre-suicide letters to his sister Shawna Heuer, the DenSco Investors, and 

his ex-wife Ranasha Chittick (the “Iggy Letter,” “Investor Letter,” and “Ranasha Letter” 

respectively).  These documents, and the excerpts therefrom identified in the Notices, are hearsay 

evidence and do not meet the stringent requirements necessary to fall within Rule 807(b)’s residual 

hearsay exception.  The documents lack the requisite exceptional guarantees of trustworthiness; are 
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replete with misleading, unreliable, vague, and contradictory allegations; and were written under 

extreme duress by a witness with a strong motivation to spin the truth and deflect blame for his own 

poor business choices—a witness whose statements were not under oath and who is sadly not 

available for cross examination.  

I. BRIEF FACTS/INTRODUCTION1 

Plaintiff accuses David Beauchamp of tossing aside a sterling 30 year track record at some 

of this region’s most respected law firms while serving as securities counsel for small private 

companies, all to intentionally aid Denny Chittick in breaching his fiduciary duties to hard money 

lender DenSco, after Chittick revealed to Beauchamp the nature and extent of business losses 

suffered at the hands of a DenSco borrower, Yomtov Menaged.  Specifically, Plaintiff asserts that 

David Beauchamp, in contravention of all common sense and fundamental securities law, advised 

Chittick that DenSco could (1) raise money from investors without disclosing material information 

to them about his business losses and faulty lending processes, and (2) continue Chittick’s reckless 

practice of lending DenSco funds directly to its borrowers, rather than to a fiduciary, as long as 

Chittick received copies of cashier’s checks and trustee’s sale receipts.  The Court won’t find such 

advice set forth in any emails, notes, or memoranda.  Instead, Plaintiff’s case hinges in large part on 

vague hearsay statements Chittick included in a secret “business journal” and in suicide notes he 

wrote in the weeks leading up to his planned death.  While the Court is no doubt familiar with some 

of these facts, some brief context is appropriate. 

Denny Chittick was the sole owner, president, and employee of DenSco.  DenSco borrowed 

money from investors, which it then pooled and lent out at higher interest rates to borrowers who 

typically bought residential real estate at trustee’s sales.  DenSco made certain representations to its 

investors, many of which were embodied in Private Offering Memoranda.  Those representations 

included, among other things, that DenSco intended to minimize risk by (1) not lending more than 
                                              
1 Clark Hill incorporates herein the Statement of Facts set forth in its May 13, 2019 Response To 
Plaintiff’s Motion For Determination That Plaintiff Has Made A Prima Facie Case For Punitive 
Damages For Aiding And Abetting Breach Of Fiduciary Duty.   
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10-15% of its portfolio to any one borrower and (2) ensuring that its loans would be secured by a 

first position deed of trust on the property the borrower purchased. DenSco retained David 

Beauchamp as its securities counsel in the early 2000s, and Mr. Beauchamp worked with Chittick 

to update the POM every two years, and otherwise provide securities advice. 

For years, DenSco thrived.  Even during the real estate downturn and ensuing recession, 

DenSco never missed an interest payment to its investors.  DenSco’s success, however, masked its 

sloppy lending practices.  In direct contravention of its loan documents (and prudent business 

practices), DenSco inexplicably funded its loans directly to its borrowers, rather than to the trustee 

or title company – a fiduciary with legal obligations to use the money for its intended purpose.  In 

late 2012, those sloppy business practices caught up to DenSco.    

In September 2012, Chittick learned that Menaged, a criminal who would later be convicted 

for defrauding DenSco, had borrowed money from two lenders, including DenSco, to buy the same 

piece of property.  This resulted in DenSco’s loans to Menaged being undersecured through deeds 

of trust recorded in second position behind lenders who had funded their loans directly to the title 

company.  DenSco did not tell its investors about this breach of trust.  DenSco did not tell its lawyer.  

DenSco did not change its lending habits.  And Chittick did not address any of these issues in the 

journals Plaintiff seeks to put into evidence under Rule 807.   

Instead, and inexplicably, DenSco’s response was not only to continue doing business with 

Menaged, but to exponentially increase its lending to Menaged.  DenSco’s loans to Menaged 

increased from $4.65 million outstanding at the end of 2012 to $28 million outstanding at the end of 

2013, at which point Menaged held more than 50% of DenSco’s funds, well in excess of the 

represented maximum 15% threshold.  DenSco did not tell its investors about its careless use of their 

money.  DenSco did not tell its lawyer.  And once again, Chittick never addressed or shed light on 

what should have been a critical development in his relationship with Menaged in his journals.   

In late 2013, Chittick appears to have learned that Menaged had continued his practice of 

putting DenSco in second position by double liening homes – a practice made possible only because 
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Chittick continued lending DenSco’s money directly to Menaged after first learning about the issue 

in 2012.  This is what the Receiver refers to as the First Fraud.  Only after a group of hard money 

lenders threatened to sue DenSco to subordinate its deeds of trust to theirs, did Chittick finally seek 

advice of counsel in January 2014.  This case largely concerns Plaintiff’s assertions that 

Beauchamp’s subsequent advice fell below the standard of care and aided and abetted Chittick’s 

breaches of fiduciary duty to DenSco. 

Even after the First Fraud, however, and starting in January 2014, Chittick still continued to 

lend money directly to Menaged, who continued to take advantage of this lending practice, this time 

by (a) pretending to obtain cashier’s checks to purchase real property, (b) fabricating trustee’s sale 

receipts, and (c) pocketing the loan funds without buying any real estate at all.   This is what the 

Receiver refers to as the Second Fraud. 

The Second Fraud crashed down around Chittick beginning in 2016.  Faced with the reality 

that his business failures were irreversible, that his reckless lending decisions would become known 

by the friends and family he solicited to invest in DenSco, and that he might face both civil and 

criminal prosecution, Chittick made the tragic decision to commit suicide.  In the days leading up to 

that fateful decision (during which time Chittick continued to roll over his investors funds and solicit 

money),2 Chittick preserved his version of events in a number of writings, including the Iggy, 

Investor, and Ranasha Letters (collectively the “Letters”).  Those Letters are attached hereto as 

Exhibits A-C respectively.  The Letters at times point fingers at DenSco’s attorney, with accusations 

that Beauchamp “blessed this course of action,” “endorsed the plan,” and “never made me tell the 

investors.”  Those unclear accusations are interspersed among various other inaccurate assertions 

regarding Chittick’s business conduct intended, seemingly, to cast himself in a better light.   

                                              
2 See e.g., Exh. K, J. Siegford Depo. Tr. at 32:5-9  (“My son, for example, he had lunch with him about 
four days before he committed suicide and took – I don’t know if it was $20,000 or $50,000, and he 
was supposed to be his best friend.”). 
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In addition to the Letters, Chittick also tried to preserve for posterity his side of the story 

when accounting for Menaged’s fraud and DenSco’s descent into insolvency by keeping a “business 

journal.”  No one, not Chittick’s ex-wife or his sister, knew that Chittick kept a business journal (his 

ex-wife was aware that he kept a personal journal through their divorce in 2012, although she did 

not know what it contained).  It is unknown if the journal entries are contemporaneous with the 

actions described therein.  And no one, except for Chittick, has any insight into what motivated the 

journals, what information Chittick chose to include, how he chose to describe that information, or 

why.  Whatever their purpose, they document an addled mind.  Amongst the various notes about 

particular loans or investors, Chittick complained in the relevant years about his insomnia, stress, 

anxiety and depression.  The business journals for the years 2012-2016 (collectively the “Journals”) 

are attached hereto as Exhibits D-H and the 2013-14 personal journals on which the Receiver relies 

are attached as Exhibits I and J.3 

These patently self-serving pre-suicide writings and secret “journals” are exactly what 

Plaintiff seeks to be admitted under the residual catchall hearsay exception of Arizona Rule of 

Evidence 807.  Plaintiff’s Notices identify specific corporate journal entries and excerpts from three 

suicide letters found on Mr. Chittick’s computer after his death, which Plaintiff offers as evidence 

that certain events either did or did not happen between 2013 and 2016.  These proffered statements 

have no verifiable reliability, much less the “guarantees of trustworthiness” required by Rule 

807.  Not only are many of the specific statements identified in the Notices flatly contradicted by 

other contemporaneous documents and the sworn statements of other witnesses, but the writings as 

a whole are ambiguous, incomplete, contradictory, and filled with demonstrably false statements.  

Admitting the writings would be grossly unfair to the Defendants, who would be forced to explain 

or disprove one-off written accusations of an individual who had a motive to spin the facts 

                                              
3 While the Journal entries are chronologically listed, Clark Hill cannot confirm when the entries were 
actually written or if they were later edited.   The Journals were kept digitally and updated throughout 
the year, so each entry could have been modified at dates subsequent to the journal entries themselves, 
casting further doubt on their truthfulness.   
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surrounding the failure of his business, without the ability to cross-examine him under oath.  The 

writings identified in the Notice are exactly those that are properly excluded by the general 

prohibition on hearsay, and Plaintiff cannot use Rule 807 to sneak in evidence that is otherwise 

inadmissible.      

II. ARGUMENT 

As Plaintiff implicitly recognizes in the Notices, the Journals and Letters are hearsay, and 

thus, inadmissible pursuant to Rule 802 of the Arizona Rules of Evidence, unless a hearsay exception 

applies.  Here, Plaintiff gave notice pursuant to Rule 807(b) that Plaintiff intends to offer the 

documents (and the identified excerpts therefrom) in evidence pursuant to the residual exception to 

the hearsay rule, Rule 807(a), which states: 
 
(a) In General. Under the following circumstances, a hearsay statement is not 
excluded by the rule against hearsay even if the statement is not specifically covered 
by a hearsay exception in Rule 803 or 804: 

(1) the statement has equivalent circumstantial guarantees of trustworthiness; 
(2) it is offered as evidence of a material fact; 
(3) it is more probative on the point for which it is offered than any other 
evidence that the proponent can obtain through reasonable efforts; and 
(4) admitting it will best serve the purposes of these rules and the interests of 
justice. 

Admission of evidence pursuant to Rule 807, however, is so rare that there does not appear to be a 

single reported Arizona decision affirming the admission of evidence pursuant to the residual 

exception to the hearsay rule.  Indeed, the residual hearsay exception was designed “to be used very 

rarely, and only in exceptional circumstances.”  Rivers v. United States, 777 F.3d 1306, 1312 (II) 

(11th Cir. 2015); U.S. v. Jayyousi, 657 F.3d 1085, 1113 (11th Cir. 2011) (“Th[is] 

residual hearsay exception applies only when certain exceptional guarantees of trustworthiness exist 

and when high degrees of probativeness and necessity are present.”)  (internal marks omitted).  Here, 

neither the Journals nor the Letters meet the high threshold necessary for this Court to allow 

admission into evidence of self-serving uncorroborated statements that were not made under oath 

and that are not subject to cross-examination. 
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A. Neither the Journals nor the Letters have Guarantees of Trustworthiness. 

“Rule 807(a)(1), the residual exception to the hearsay rule, permits admission of hearsay 

statements that have ‘equivalent circumstantial guarantees of trustworthiness’ to firmly rooted 

exceptions.”  State v. Escalante-Orozco, 241 Ariz. 254, 276, 386 P.3d 798, 820 (2017), abrogated 

on other grounds by State v. Escalante, 245 Ariz. 135, 425 P.3d 1078 (2018).  “When deciding if a 

statement is trustworthy, we consider ‘the spontaneity, consistency, knowledge, and motives of the 

declarant ... to speak truthfully,’ among other things.” State v. Burns, 237 Ariz. 1, 20, 344 P.3d 303, 

322 (2015) (quoting State v. Allen, 157 Ariz. 165, 174, 755 P.2d 1153, 1162 (1988)).  The proffered 

statements must be “so trustworthy that adversarial testing would add little to their reliability.” Idaho 

v. Wright, 497 U.S. 805, 821 (1990), abrogated on other grounds by Crawford v. Washington, 541 

U.S. 36 (2004).  Here, the statements are too ambiguous, misleading, incomplete, and contradictory 

to be of any value without the benefit of adversarial testing.4   

1. Chittick was in a poor mental state with motivation to shape the truth to his 
benefit when drafting the Letters and Journals.   

The Letters are replete with assertions that Chittick was extremely stressed, tired, and 

overcome with grief, anxiety, and guilt as to how his friends and family would perceive him, his 

business acumen, and his decision to commit suicide.5  The Journals, likewise, routinely document 

                                              
4 The Receiver may assert that Chittick had no reason to lie about things in private journals.  It is 
unknown, however, why Chittick kept the Journals or what purpose they served.  In any event, having 
“no reason to lie,” does “not amount to a circumstantial guarantee of trustworthiness.” Batoh v. 
McNeil-PPC, Inc., 167 F. Supp. 3d 296, 312–13 (D. Conn. 2016); United States v. Wilson, 281 
Fed.Appx. 96, 99 (3d Cir. 2008) (“Before the District Court, Wilson’s primary argument in favor of 
admission of the private investigator’s testimony was that Renee Russell had ‘no reason to lie,’ and he 
now argues that a person ‘speaking to a stranger about a matter in which they have no involvement or 
interest, will generally make truthful statements.’ This is not an ‘exceptional guarantee of 
trustworthiness.’ ”). 
5 See e.g., Exh. A (Iggy Letter) at DIC9476 (“I’m not in the best state of minds”), at DIC9483, ¶ 48 
(“I’m sure this is making no sense.  I’m sorry.  I’ve had 2 hours sleep in 2 days and I can barely thing 
[sic] straight let alone explain things coherently”) and at DIC9485, ¶ 57 (“I’m really stressing now and 
mind going crazy.  I’m sorry for this is going to be a nightmare.  Jesus what a fucking mess”); see also 
Exh. B (Investor Letter ) at CH_EstateSDT24431 (“I know this all sounds nearly incoherent but my 
mind isn’t exactly clear”); Exh. C (Ranasha Letter) at CH_EstateSDT24426 (“I’m not making sense I 
know.  I’m running on no sleep and I can’t even make sense of what I’m saying”).   
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that Chittick was not in a proper state of mind to render his alleged observations trustworthy.6  

Documents written by a declarant, who acknowledges that his writing is “incoherent” and that he 

can “barely think straight,” in the days leading up to a decision to end his own life, while consumed 

with the legal, familial, and financial repercussions he will leave behind, are not imbued with 

sufficient guarantees of trustworthiness.   

That is particularly true where the documents are drafted with the declarant’s full knowledge 

that his own business practices directly led to his investors losses.  In Batoh v. McNeil-PPC, Inc. v. 

2016 WL 922779 (D. Conn.), for example, the court concluded that a decedent’s statements were 

not “especially trustworthy” because he had “a motive, if not to lie, then to shape his memories to fit 

the contours of a legal claim.”  Here, that effort to shape his “memories” not only includes his 

allegations regarding the advice he purportedly received from his attorney, but also includes his 

efforts to cast blame on his investors while portraying himself as a martyr.  See Section II.A.2 and 

II.A.3 below.  Further, courts have also declined to admit hearsay under Rule 807 based on the 

declarants’ mental condition and susceptibility to the power of suggestion, which indicated that the 

hearsay statements were not “unusually reliable.”  S. Home Care Servs., Inc. v. Visiting Nurse Servs., 

Inc. of S. Conn., 2015 WL 4509425 (D. Conn. July 24, 2015).  Here, even a brief review of the 

Letters and Journals reveal a declarant—Chittick—in a poor frame of mind and desperate to 

refashion his narrative.  In fact, as Chittick himself states in the Ranasha Letter, “I’ve been typing 

this over days and along with the boy’s letters, instructions to Iggy, and my investors.  I’m sure they 

aren’t making sense to people.  I’m trying to justify my actions.” Exh. C at CH_Estate24426 

(emphasis added).7  

                                              
6 See e.g. Exh. F (2014 Journal) at 1/6/14 (“I can barely think straight”), at 2/11/14 (“I didn’t sleep all 
night”), at 4/8/14 (“the stress that I went through and anger and my blown reputation with by borrowers 
and title co’s is immense.  I doubt I’ll sleep tonight”). 
7 To the extent Plaintiff argues that the “actions” referred to in that sentence are his decision to commit 
suicide, that only further underscores why these documents should be precluded—it is impossible to 
determine what exactly Chittick intended when he wrote these documents, or even to what he was 
referring.   



 

{00435400.1 } 9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

In addition, Chittick wrote the Letters and Journals knowing that his business or estate could 

be caught up in litigation regarding DenSco’s misuse of its investor’s money.8  Such motivations 

further detract from the Letters’ and Journals’ credibility and trustworthiness, and thus, preclude 

application of the residual hearsay exception.  See Jencks v. Naples Comm. Hosp., Inc., 829 

F.Supp.2d 1235 (M.D. Fla. 2011) (diary entries not sufficiently trustworthy to be admissible under 

Rule 807 where “the alleged factual statements in the diary are self-serving and possibly were made 

in anticipation of litigation”); Batoh v. McNeil-PPC, Inc., 167 F. Supp. 3d 296, 312–13 (D. Conn. 

2016) (suggestion that hearsay statement was made around same time that declarant was 

contemplating litigation “is at least some evidence of a motive, if not to lie, then to shape his 

memories to fit the contours of a legal claim”); Stolarczyk ex rel. Estate of Stolarczyk v. Senator Int'l 

Freight Forwarding, LLC, 376 F.Supp.2d 834 (N.D. Ill. 2005) (statements made in anticipation of 

litigation lacked sufficient guarantees of trustworthiness). 

In short, the Journals and Letters must be excluded as inherently untrustworthy, particularly 

where the documents were not written under oath, and neither Plaintiff nor the Defendants can 

examine Chittick as to their contents.  Burns, 237 Ariz. at 20, 344 P.3d at 322 (the circumstances in 

which the proffered hearsay statements were made showed that the declarant was “not motivated to 

speak truthfully”); United States v. Angleton, 269 F. Supp. 2d 878, 891 (S.D. Tex. 2003) 

(circumstances in which suicide notes were written exonerating defendant did not sufficiently 

guarantee trustworthiness to overcome the presumption that the notes are inadmissible hearsay). 

2. Chittick falsely attempts to blame his investors in the Letters. 

In addition to casting blame on DenSco’s lawyer with unclear assertions about what David 

Beauchamp “blessed” or approved, Chittick also attempts to lay blame at the feet of his investors, 
                                              
8 See e.g., Exh. A (Iggy Letter) at ¶ 36 (“before you get a subpoena or something, destroy [my 
computer], as in pieces”); id. at ¶ 57 (“my mind is going wild thinking about the what if’s on how to 
protect the remaining assets.  I don’t know if they can go after everything I have saying that I took 
investors money to fund my ira[sic]…”); id. at ¶ 59 (“I could have avoided the probate court if I would 
have got my shit together more quickly…”); Exh. C (Ranasha Letter) at CH_EstateSDT_0024426 (“I 
never intended to anything illegal.  However, there were decisions I made…that violated laws…They 
have every right to go after me criminally, civilly.”) 
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asserting that they knew, and approved of, his lending practices.  First, Chittick asserts in the Investor 

Letter that his investors approved of his decision to violate the loan concentration limits set forth in 

DenSco’s POMs: 
“Scott [Menaged] contacted me and asked if would be interested in funding a bank of 

rentals to which a hedge fund friend of his out of New York would buy once it reached 7-10 
million…That amount of money would take me over the 10-15% threshold to any one 
borrower.  Again I talked to a few of you investors and got a positive response, based on his 
track record, the down payments etc…” 

 

Exh. B at 1 (emphasis added).  He then also asserts that he told his investors about his business 

practice of lending money directly to his borrowers: 
 

For efficiency sake, I would normally wire the funds I’m lending to, the bidding 
company…Sometimes I would even wire the full amount and my borrower would bring me 
their down payment check and bidding fee…I’ve operated this way ever since I was given 
the ability to wire on line in 2003.  Many of you knew this and I told you this is how I operated. 

Id. (emphasis added).  Those are blatant fabrications conjured up by Chittick.  To date, Clark Hill 

has deposed numerous investors from across the spectrum:  neighbors, family members, friends, 

wealthy business owners, and retirees.  To an investor, they have testified that these statements are 

false.  Chittick never told his investors about increasing his loan concentrations to Menaged or about 

handing over his investors’ money directly to his borrowers, rather than a fiduciary.9   Chittick never 

told DenSco’s accountant, David Preston, who had likewise invested money in DenSco.10  Chittick 

never even told investor Robert Koehler, the man Chittick hand-picked to take DenSco’s reigns in 

the event anything ever happened to Chittick.11  Unsurprisingly, there is not a single email, letter, or 

business record to suggest that Chittick ever shared these irresponsible plans with a single investor.  

Bottom line:  Chittick lied in an effort to deflect responsibility.  His writings are not sufficiently 

trustworthy to fall within the Rule 807 hearsay exception.  The Receiver cannot claim allegations 

                                              
9 See e.g. Exh. L, Burdett Depo at 101:1-20; 103:4-22; Exh. M, Bush Depo at 59:3-17; 60:4-62:19; 
Exh. N, Davis Depo at 413-24; Exh. O, Dupper Depo at 64:3-65:10; Exh. P, Kent Depo at 75:9-25, 
76:12-78:6; Exh. Q, Miller Depo at 44:3-45:5; Exh. R, Swirtz Depo at 70:1-72:11; Exh. S, Tuttle 
Depo at 96:7-98:24. 
10 Exh. T, Preston Depo at 123-10-125:10. 
11 Exh. U, Koehler Depo at 124:3-15, 125:4-126:12. 
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regarding DenSco’s counsel have “exceptional guarantees of trustworthiness,” when the very same 

documents include other material statements that have been proven false.   

3. Chittick mischaracterizes his own attempts to save the company. 

In addition to placing blame on his lawyer and his investors, Chittick also attempts to cast 

himself in a flattering light by routinely asserting that he invested every last nickel to try and save 

DenSco.  See Exh. A (Iggy Letter) at ¶ 12 (“I had an index bond and stock fund; I sold both moved 

the dollars to DenSco to try to save DenSco”); Id. at ¶ 15 (“I had maxed out the credit line to try to 

save DenSco too”); id at ¶57 (“They can see from my Quickbooks that I moved money into 

DenSco.  If I took a salary, I kept some out to pay bills and transferred it back in.  I sold mutual funds 

and transferred it back in.”).    

Those assertions are at worst patently false, and at best, grossly misleading.  As was revealed 

by Chittick’s own Quickbooks, while Chittick may have put some money into DenSco during the 

critical time period, those amounts were dwarfed by the sums he took out of DenSco.  Between 

December 1, 2013 and June 30, 2016, Chittick made net withdrawals from DenSco of more than 

$2.5 million.  See Exh. V, Perry Expert Report Excerpts at § 4.5.  There is simply no way to square 

that fact with Chittick’s self-serving assertions in the Letters.  Chittick also tells his sister that “I 

know that they will look for places I hid things but I didn’t.  I used u[p] all my money trying to fix 

it.”  Exh. A (Iggy Letter) at ¶ 27.  That is also false.  As set forth in the Receiver’s Report, Chittick 

attempted to funnel $551,140 to his family by hiding it in a box in a clothes dryer at his parents’ 

residence prior to taking his life.  See Exh. W, Receiver 9/19/16 Report Excerpt at 3.1.2.12  In short:  

this is yet another example of Chittick blatantly lying in an effort to deflect responsibility. 

                                              
12 Chittick also accepted less than what was owed from certain borrowers if they made those payments 
in cash, casting further doubt on his assertion that he put all available money into DenSco.  These facts, 
which would tend to cast Chittick in a negative light, are also conspicuously absent from his Journals 
and Letters.   



 

{00435400.1 } 12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

4. The Letters and Journals are ambiguous, incomplete, and inconsistent 

The Receiver is seeking to introduce as evidence Chittick’s commentary regarding 

Beauchamp’s alleged advice.  Those entries, however, are often vague, uncorroborated, or 

contradicted by existing evidence.  For example: 

• The Receiver wants to use Chittick’s journal entry from January 10, 2014, that “I can 

raise money according to Dave.”  See First Notice at ¶ 7.  While the Receiver and his 

expert use this statement to accuse Beauchamp of providing bad advice, the statement 

itself lacks any detail or context.  Did Beauchamp provide any limitations to Chittick 

that he could only raise money after making full disclosures (as Beauchamp testified)? 

Did Beauchamp’s advice relate to investors in DenSco or Chittick’s ability to borrow 

money personally? 

• The Receiver wants to use Chittick’s statement on February 7, 2014 that “now 

[D]avid is telling me I have to tell my investors.” Id. at ¶ 18.  Is Chittick asserting that 

this is the first time Beauchamp has told Chittick that he will have to provide 

disclosures? How does this square with Chittick’s March 11, 2014 entry, which the 

Receiver would also like to introduce as evidence that “David changed and said now 

I have to tell my investors.” Id. at ¶ 25.  Which is it? And how do either of these entries 

square with Chittick’s January 12, 2014 email to Beauchamp, in which he states that 

“I’ve spent the day contacting every investor that has told me they want to give me 

more money,” clearly implying that he was contacting investors to make the 

disclosures Beauchamp testified he instructed Chittick earlier he needed to make if he 

was going to raise funds.  See Exh. X attached.13  
                                              
13 In any event, it is clear Chittick understood his disclosure obligation.  As he told Menaged in a 
February 11, 2014 email, “I’ve not taken any new investors, so if I do, I have to disclose a lot to them, 
which is all about you.”  See Exh. Y attached (emphasis added).  Chittick knew he needed to disclose 
Menaged’s fraud prior to raising money.  He raised it anyway without making the requisite 
disclosures.  That contemporaneous account of Chittick’s knowledge and intent is far more probative 
than conflicting journal entries of unknown provenance.  
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• The Receiver wants to use Chittick’s February 21, 2014 statement that “I talked to 

Dave, he found out what we already suspected, there is no way we can give what 

[Menaged] wants.  I’m not sure where this will lead us.  We talked about telling my 

investors; we are going to put that off…We’ve got another 15 more that are closing 

next few weeks.  We could be close to under a 100 problem loans…”  See First Notice 

at ¶ 7.  It is entirely unclear who “we” refers to in those different sentences, what he 

talked to Dave about, what it is that Menaged wants that DenSco cannot provide, etc.   

• The Receiver wants to use Chittick’s February 26, 2014 statement that “this may 

allow me not to do what David wants me to do, I don’t know. I never got to talk to 

him.”  Id. at ¶ 22.  Again, it entirely unclear what David Beauchamp wants Chittick 

to do or what Chittick wants to be allowed to do, or how any of this relates to the 

various other entries about Chittick’s actions or what Beauchamp purportedly 

advised.  

These are only a few examples.  The Journals as a whole and the excerpts identified in the Notices 

suffer from a glaring lack of detail and context.  Absent further critical details, and without the ability 

to cross-examine Chittick as to the meaning of his statements (particularly in light of contrary written 

evidence), the Journals are simply not imbued with the required “exceptional guarantees of 

trustworthiness” needed to introduce them as evidence.  See In re Mbunda, 604 Fed. Appx. 552, 555 

(9th Cir. 2015) (excluding statements, where among other reasons, the “lack of detail” in the 

statements made it “impossible” to determine their legal effect); United States v. Rodriguez, 316 Fed. 

Appx. 612, 615 (9th Cir. 2009) (statements allegedly made to investigator had no indicia of reliability 

where “[t]hey were not recorded, not made under oath” and where government could not “cross-

examine the declaration or “otherwise develop [declarant’s] statements”).  Further, the snippets of 

“information” contained in the Journal pale in comparison to the hundreds of contemporaneous 

written communications between Beauchamp and Chittick, as well as the numerous phone 
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conferences between Beauchamp and Chittick documented in Beauchamp’s notes and Clark Hill’s 

billing records, most of which are not mentioned at all.  For example, Chittick never specifically 

mentions the numerous emails Beauchamp sent to Chittick between January and April 2014 

reminding him that DenSco must at all times comply with its fiduciary duties to its investors and that 

DenSco will need to make disclosures to its investors.  It would appear Chittick omits advice he does 

not want to hear from the Journals.  

The Letters are just as vague and uncorroborated.  The Receiver wants to introduce Chittick’s 

statement that “I did consult my lawyer for the first year on each step of the way” as evidence. See 

First Notice at 8, ¶ 5.  There are no documents to suggest that Beauchamp consulted with Chittick 

for a year, nor is it clear what consultations Chittick is purportedly referring to or what “steps” he 

claims to have consulted Beauchamp on.  Likewise, the Receiver wants to introduce a statement that 

in January 2014, Beauchamp was “aware of all [Chittick] know[s].  He agreed it would be the worst 

situation to sue each other and try to figure it out.”  Id. at 7, ¶ 1.14  It is unknown what it is that 

Chittick was aware of, and patently absurd to conclude he shared all that knowledge with 

Beauchamp.  For one, Chittick never told Beauchamp that his problems with Menaged started in 

2012, despite ample opportunities to do so.   

Likewise, while the Receiver wants to include statements from the Letters asserting that 

Beauchamp approved of Chittick’s cashier’s check/trustee’s sale receipt procedure that led to the 

Second Fraud (See e.g., First Notice at 6 ¶3; Second Notice ¶ 33), the only contemporaneous written 

                                              
14 The allegations are also internally inconsistent.  For example, in the suicide letter Chittick left for 
Robert Koehler, Chittick instructs Koehler to “talk to Dave Beauchamp…about the details.  I sent him 
a long letter with exact details of how this all happened.”  See Exh. Z at 2.   It is unclear what “letter” 
Chittick is referring to, but in any event, there would be no reason for Chittick to need to provide 
Beauchamp with an explanation as to “how this all happened,” if in fact DenSco’s attorney had 
purportedly been involved in approving Chittick’s reckless conduct every step of the way.  Chittick 
also instructs his sister that she should “Let Dave Beauchamp…handle it” and to keep David’s name 
and number because “legal consequences are going to be huge.” Exh. A at 1  That instruction to consult 
with Beauchamp to handle the legal fallout of Chittick’s actions does not square with Chittick’s 
subsequent complaints that Beauchamp’s alleged advice caused Chittick’s problems. 
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communication regarding that dubious lending approach concludes with Beauchamp telling Chittick 

that “someone described a procedure that does not work.”  Exh. AA, Jan. 9, 2014 email form 

Beauchamp to Chittick attached.  There is not a single written communication anywhere that would 

corroborate Chittick’s self-serving claim that his lawyer “blessed” this process (and Chittick also 

never mentioned this purported advice in his Journals).  A jury should not be allowed to consider 

such uncorroborated statements as evidence. 

B. The proffered evidence is not more probative than any other available evidence.  

In addition to the proffered excerpts specifically enumerated in the Notice, the Receiver is 

also attempting to introduce the Journals to prove that Beauchamp’s conduct fell below the standard 

of care merely because certain actions taken by Beauchamp were not expressly included in the 

Journals.  For example, the Receiver is attempting to introduce the Journals to prove that Beauchamp 

did not advise Chittick that the POM must be updated, that Beauchamp did not properly advise 

Chittick regarding disclosures to investors, that Chittick did not resist Beauchamp’s advice, and that 

Beauchamp did not terminate the representation of DenSco.  See First Notice ¶¶ 3, 6, 17, 31.   Those 

“omissions” are meaningless given that there is no evidence to explain how or why Chittick created 

the Journals in the first place, and no evidence to suggest that the Journals recorded every business 

event.   

There are countless critical events and issues that Chittick left out of his journals.  For 

example, Chittick was aware as early as September 2012 that Menaged had double liened properties 

with DenSco funds, yet Chittick nevertheless chose to dramatically expand his lending relationship 

with Menaged.  Chittick’s 2012 and 2013 Journals, however, never mention the double liening issue 

and never address or explain DenSco’s increase in lending to Menaged.15 See Ex. D, E.  As another 

example, although in his Letters Chittick vaguely laments his involvement in a scheme Menaged 
                                              
15 Also missing from the Journals are entries that would corroborate Chittick’s claims in the Letters 
that he told his investors about Menaged or about his reckless lending practices, or that Chittick was 
taking $2.3 million out of DenSco to benefit himself at the same time he was raising millions of dollars 
from his investors to fund a scheme Chittick knew was doomed to fail, or that Beauchamp advised 
Chittick to get pictures of cashier’s checks.    
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perpetrated that involved Auctions.com (See Exh. A at ¶ 58, Exh. B at 4-6), none of his journal 

entries identify the actions he took as part of that scheme, or shed any light on the nature of that 

scheme.  The fact that Chittick omits key information that makes him look blameworthy undermines 

the trustworthiness and reliability of the Journals as a whole. 

Ultimately, Mr. Beauchamp testified, under oath, at his deposition, over two days.  There are 

at least 548 emails between Beauchamp and Chittick from 2013 through 2014.  There are more than 

6,300 emails between Chittick and Menaged from 2013-2016.  There are scores of emails between 

Chittick and his investors.  If Plaintiff wants to prove material facts regarding Beauchamp’s and 

Chittick’s conduct or knowledge, Beauchamp’s testimony and DenSco’s and Chittick’s 

communications are available.  Chittick’s misleading opinions on those topics, which often omit 

negative information regarding himself, are not only unhelpful, they are misleading and unreliable.    

C. Journal entries Plaintiff are cumulative and not probative. 

In addition to the uncorroborated and misleading accusations, Plaintiff also wants to use the 

Journals to establish facts for which there is better evidence.  For example, the Receiver wants to use 

statements from the Journals that Chittick “forwarded it all to David” or that Chittick “emailed David 

a long explanation of what has gone on[].” See e.g. First Notice at ¶¶ 4-5.  However, any emails or 

letters reflecting these transmittals, which the Receiver already has, directly document those alleged 

acts.  The hearsay is unnecessary.  The Receiver also seeks to introduce various entries to 

demonstrate that investors wired Chittick money.  See e.g. First Notice at ¶¶ 11-16.  The Receiver, 

however, has already performed a detailed analysis of DenSco’s financial records, including 

documenting DenSco’s cash flow and its investor’s investment history.  Admitting the prejudicial 

Journals to establish DenSco’s investment history is unnecessary and not probative. See Ghent v. 

Woodford, 279 F.3d 1121, 1133 (9th Cir. 2002) (denying admission of juror declarations under Rule 

807, where the declarations “were not more probative than other evidence Ghent obtained and the 

information…is largely cumulative of other evidence that Ghent presented in the evidentiary 

hearing), as amended (Mar. 11, 2002).  
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D. Admission of the proffered evidence would not serve the purposes of the Rules 
of Evidence or the interests of justice. 

 

In assessing the guarantees of trustworthiness, factors to consider include whether: (1) the 

declarant was known and named; (2) the statement was made under oath; (3) the declarant knew his 

assertions were subject to cross-examination; (4) the statement was based on personal knowledge; 

(5) the declarant had a motivation to lie; (6) the statement was corroborated; and (7) the declarant 

was qualified to make the assertion.  U.S. v. Wilson, 281 Fed. Appx. 96, 99 (3d Cir. 2008).  Here, 

Chittick did not make the statements under oath, he knew his assertions would not be subject to cross 

examination, he had a motivation to lie, his statements were made with an eye on future litigation 

and the post-humous perception of him and his business acumen, and the statements, by and large, 

are not corroborated.  Admitting the Letters and Journals as evidence, in light of those failings, and 

given Clark Hill’s inability to question Chittick regarding his accusations about Beauchamp, would 

severely prejudice Clark Hill, David Beauchamp, and their ability to defend this case.   

Moreover, the Court must consider the admissibility of the Journals and Letters as a whole.  

Attempting to assess the truthfulness of certain sentences in the Letters or Journals, divorced from 

all of the other sentences, is an impossible quest.  It is also unnecessary given the overall lack of 

exceptional guarantees of trustworthiness as to the Journals and Letters as a whole, and the 

availability of other, more probative evidence.  The documents must be excluded. 

III. CONCLUSION 

The Defendants respectfully request that the Court exclude from evidence the Journals and 

Letters identified in the Notices, because they (and the excerpts therefrom) are not admissible under 

the residual hearsay exception in Rule 807(a).  Defendants further respectfully request that the Court 

permit them to file a Reply in support of this Motion, given the volume of information involved. 

. . . 

. . . 
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DATED this 15th day of May, 2019. 
 
 

COPPERSMITH BROCKELMAN PLC 
  
 
By:  /s/ John E. DeWulf  

John E. DeWulf 
Marvin C. Ruth 
Vidula U. Patki 
2800 North Central Avenue, Suite 1900 
Phoenix, Arizona  85004 
Attorneys for Defendants 

 
ORIGINAL mailed and emailed this 
15th day of May, 2019 to: 
 
Colin F. Campbell, Esq. 
Geoffrey M. T. Sturr, Esq. 
Joshua M. Whitaker, Esq. 
OSBORN MALEDON, P.A. 
2929 N. Central Ave., Suite 2100 
Phoenix, AZ  85012-2793 
ccampbell@omlaw.com 
gsturr@omlaw.com 
jwhitaker@omlaw.com 
Attorneys for Plaintiff 
 
 
 
/s/ Verna Colwell  
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