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Placing APA/IQA Jurisprudence into Proper Perspective –  

Three Possible Prudential Uses of the Separation of Powers Doctrine  

to Curtail Standing 
 

 

If it is true that where “a plaintiff has standing Article III places no further restrictions upon the 

federal courts’ ability to infer a cause of action,”
1
 then courts presiding over APA/IQA cases 

must be relying upon other bases for denying judicial review of APA/IQA claims.  The work of 

at least one legal commentator, Professor Heather Elliott, strongly suggests that such other bases 

may reside in the multiple “separation of powers” functions of standing itself.
2
 In addition, to 

“concrete adversity,” “the standing doctrine has two other functions which such courts have 

arguably relied upon. These include a “pro-democracy” function and an “anti-conscription” 

function.
3
 

 

   i. Concrete Adversity Function 

 

The traditional standing doctrine “case or controversy” or “concrete adversity” function serves to 

ensure that disputes based on concrete injuries will be resolved, that federal courts’ scarce 

resources are devoted to disputes in which the parties have a sufficient personal concrete stake, 

and good judicial decisionmaking is assured.
4
 It also “serves primarily a formal role: the injury is 

used to show that the Court’s power is properly invoked.”
5
 Consistent with this role, the U.S. 

Supreme Court, in Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc.,
6
 held that, “in the 

absence of congressional intent, the Judiciary’s recognition of an implied private right of action 

‘necessarily extends its authority to embrace a dispute Congress has not assigned it to resolve.”
7
 

According to the Court, inferring an implied right of action “runs contrary to the established 

principle that ‘[t]he jurisdiction of the federal courts is carefully guarded against expansion by 

judicial interpretation . . . .’ and conflicts with the authority of Congress under Art. III to set the 

limits of federal jurisdiction.”
8
  

9
  

10
   

   

Apparently, the Stoneridge Court decision continues a line of cases in which the Rehnquist Court 

had increasingly emphasized, beginning with former Justice Powell’s dissent in Cannon v. 

University of Chicago,
11

 the importance of congressional clarity in creating private rights.
12

 In 

his dissent in Cannon, Justice Powell had “argued that because federal power is limited—that is, 

each branch of government can exercise only the power that is specifically and affirmatively 

granted to it—judicial recognition of causes of action risked distorting the constitutional 

process.”
13

 The Rehnquist Court’s approach, which sought to avoid distortion of the 

constitutional process, served to “reverse the presumption found in the first implication cases and 

to place the burden on plaintiffs to show that Congress clearly intended to grant a private right of 

action in the statute.”
14

 In an article released during 2008, constitutional lawyer and Federalist 

Society member, Brian Leske, explained how “[s]everal opinions handed down during the [U.S. 

Supreme Court’s] October 2000 and 2001 Terms [, including Alexander v. Sandoval, Barnes v. 

Gorman,
15

 and Gonzaga University v. Doe
16

] show[ed] that a majority of the Court [had become] 

hostile to implied private rights of action and [was] unlikely to extend them further.”
17
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Indeed, Justice Scalia, in his recent book Reading Law identifies as “private-right canon 51” the 

“presumption against implied right of action” (emphasis added).
18

 Acknowledging that the 

Court’s prior rulings in Cort v. Ash and Cannon v. University of Chicago had recognized an 

implied right of action, he proceeds to set forth the factors it considered in reaching those 

decisions.   

 

In Cort v. Ash, which found a private claim for violations of §10(b) of the Securities Exchange 

Act, these factors included: 1) “‘indication of legislative intent, explicit or implicit,…to create 

such a remedy;’” 2) “whether the plaintiff is ‘one of the class for whose especial benefit the 

statute was enacted;’” 3) “whether it is ‘consistent with the underlying purposes of the legislative 

scheme to imply such a remedy’” (emphasis added); and 4) “whether ‘the cause of action [is] one 

traditionally relegated to state law.’”
19

   

 

In Cannon, which found a private right of action under Title IX of the Educational Amendments 

of 1972, the Court relied on the same factors phrased somewhat differently: 1) “whether the 

statute was enacted for the benefit of a special class of which the plaintiff is a member[, which] 

is answered by looking to the language of the statute itself;”
20

 2) “whether the legislative history 

evidenced an intent to create a private right of action;”
21

 3) whether a “private remedy […] 

implied […] would frustrate the underlying purpose of the legislative scheme”
22

 (emphasis 

added); and 4) “whether implying a federal remedy is inappropriate because the subject matter 

involves an area basically of concern to the States.”
23

   

 

Curiously, Justice Scalia identifies the Court’s ‘factor 3’ in Cannon as “whether a private remedy 

would disturb any underlying legislative purpose” (emphasis added),
24

 which is clearly not what 

the Court had said.  It also is contrary to the “ordinary-meaning canon” which, as Justice Scalia 

has described, provides that “[w]ords are to be understood in their ordinary, everyday meanings 

– unless the context indicates that they bear a technical sense.”
25

 This suggests he has massaged 

the different meanings of the words ‘frustrate’ and ‘disturb’ in order to use them 

interchangeably.  The word ‘frustrate’ means “to block something from being achieved; prevent 

the success of a plan or effort;”
26

 and “to prevent someone or something from succeeding.”
27

 The 

word ‘disturb’ means “to move or change something from its usual position or arrangement;” or 

“to cause someone to stop what the person is doing, or to interrupt an activity;”
28

 or “to interrupt 

someone and stop them from continuing what they were doing.”
29

 Although the words ‘frustrate’ 

and ‘disturb’ can mean the same thing, as where ‘x’ stops or prevents ‘y’ from occurring, they 

needn’t mean the same thing, as where ‘x’ merely interrupts but does not stop or prevent ‘y’ 

from occurring.  Viewed in this light, while the words ‘frustrate’ and ‘disturb’ may potentially 

overlap, they otherwise can be said to represent different degrees on a continuum, with ‘disturb’ 

representing a less severe and/or lasting state of interruption of purpose, and ‘frustrate’ 

representing a more severe and/or lasting state of prevention of purpose (e.g., ‘frustration’ of 

contractual purpose doctrine).
30

 Thus, Justice Scalia’s liberal construction of ‘factor 3’ in 

Cannon is arguably intended to persuade conservative jurists to lower their threshold inquiry, 

from a finding that an implied remedy would frustrate the underlying overall purpose of the 

entire legislative scheme to a finding that a private remedy would disturb any underlying 

legislative purpose of that scheme if there is more than one.  
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Furthermore, Justice Scalia, in his book, also discusses the Court’s analysis in Touche Ross & 

Co. v. Redington.
31

 He claims that such decision “essentially repudiated the approach of Cannon 

and Cort v. Ash,” (emphasis added)
32

 because it had held that the four Court v. Ash factors were 

not entitled to equal weight and instead relied mostly upon the first three factors - “the language 

and focus of the statute, its history, and its purpose.”
33

 However, a closer reading of the decision 

reveals that it indirectly narrowed the prior case’s holding by reweighting its four factors. 

 

In Touche Ross, customers of an insolvent and liquidated brokerage firm subject to the annual 

financial reporting and recordkeeping requirements of former §17(a) of the Securities Exchange 

Act of 1934, had not been made whole by the firm’s remaining assets and amounts subsequently 

advanced by the Securities Investor Protection Corporation (SIPC).
34

 A court-appointed SIPC 

liquidation trustee brought suit against the firm’s auditor alleging it had improperly audited and 

certified the brokerage firm’s reports and assisted in the concealment of operating losses, and 

sought damages equal to the shortfall and the amounts it had dispensed to investors.
35

 The trustee 

argued inter alia that the discretion the statute vested in the Securities and Exchange 

Commissioner to impose such requirements “in the public interest or for the protection of 

investors” effectively provided an implied right of action.
36

  The Court rejected the respondent’s 

federal SEA claims, finding that §17(a)’s language was compliance-focused,
37

 and thus, 

prospective rather than retrospective in purpose and intent.
38

 It also found that the statute’s 

silence regarding the availability of a private right of action for damages
39

 militated against 

Congress’ creation of such a right.  The Court based this finding on evidence showing that one or 

more other provisions within the overall statutory scheme of which §17(a) was a part (e.g., 

§18(a)) had explicitly granted a private cause of action, and perhaps the exclusive remedy,
40

 

“against persons, such as accountants, who ‘make or cause to be made’ materially misleading 

statements in any reports or other documents filed with the Commission.”
41

 In addition, the 

Court also concluded that “the statute [§17(a)] by its terms grant[ed] no private rights to any 

identifiable class and proscribe[d] no conduct as unlawful.”
42

 

 

Moreover, Justice Scalia’s book emphasizes how the Court’s analysis in Alexander v. Sandoval 

had gone even further than its analysis in Touche Ross in focusing on statutory text, strongly 

suggesting that it is now the most heavily weighted of the first three Cort v. Ash factors.  

“Without some discernible basis in the statute, the [Sandoval] Court said, a right of action ‘does 

not exist and courts may not create a new one, no matter how desirable that might be as a policy 

matter, or how compatible with the statute.’”
43

  Lastly, Justice Scalia admonishes courts not to 

“look at large for ‘congressional intent’” in legislative history when interpreting a statute,
44

 

which he considers unreliable, whether in the form of floor speeches or committee reports,
45

 

precisely because it can be and has been manipulated and distorted for self-serving purposes.
46

  

“The truth is that ‘[a]scertaining the ‘intention of the legislature’…boils down to finding the 

meaning of the words used.’  If courts do otherwise, they engage in policy-based lawmaking.”
47

 

These are, indisputably, the words of a strict-constructionist. 

 

No doubt, those federal courts which have considered standing issues related to causes of action 

brought under the APA/IQA (i.e., in the Salt Institute cases and the Family Farm Alliance case) 

required plaintiffs to satisfy the concrete injury-in-fact, causation, and redress factors, consistent 

with the concrete adversity function of the standing doctrine, as interpreted by a conservative-

leaning Supreme Court effectively led by Justice Scalia.  Given the deficiencies in plaintiffs’ 



4 
 

pleadings, however, the jurists deciding these cases were not inclined to infer an implied right of 

action under the APA/IQA, whether they were ideologically opposed to the IQA or averse to 

granting Article III standing more generally. 

 

ii. Pro-Democracy Function 

 

The “pro-democracy” function “allows the courts to refuse cases better suited to the political 

process.”
48

 It sorts cases based on whether “an injury is shared by a large group of people,” and 

often suggests that “such a group can and should take its problem to the legislature or the 

executive branch, not the courts.”
49

 In other words, the “pro-democracy function helps assure the 

“proper—and properly limited—role of the courts in a democratic society.”
50

 Courts have relied 

upon this function to “divert […] plaintiffs who assert only ‘generalized grievances’ […] into the 

political system.”
51

 This serves “not only to save courts from being overrun, but also to preserve 

such general questions for the attention of Congress and the President.”
52

 Consequently, “if a 

plaintiff suffers an injury that is ‘undifferentiated and common to all members of the public,’ the 

plaintiff has a ‘generalized grievance’ that must be pursued by political, rather than judicial, 

means.”
53

  

 

To prevent the courts from being overrun,
54

 the modern U.S. Supreme Court “has rejected a 

general federal concept of a pure ‘private attorney general,’ who pursues lawbreakers through the 

courts solely from an interest in seeing the law obeyed,”
55

 which Congress has encouraged in 

many environmental and consumer safety statutes by authorizing the recovery of attorney’s 

fees.
56

 In the Court’s view, “[s]uch a person is indistinguishable from any of thousands or 

millions of other people who wish to see the law obeyed; rather than sue, those people should 

band together and ensure that their democratically elected representatives see that the law is 

enforced.”
57

 Perhaps, as suggested above, this concern served as partial motivation for Judge 

Wanger’s rulings in each of the delta smelt cases over which he presided, if not also as a primary 

motivation behind Virginia Eastern Federal District Court Judge Gerald Lee’s ruling in Salt 

Institute v. Thompson, which involved informal agency information disseminations untethered to 

agency rulemakings, 

 

The Court’s decision in FEC v. Akins,
58

 however, has provided an opportunity for a showing of 

particularized injuries even where the claimant is a member of a large group of aggrieved 

persons. In Atkins, the Court held that “an injury held in common with all voters could 

nonetheless give rise to standing because the plaintiff suffered that injury concretely and in a 

way particular to her” (emphasis added).
59

 And, the Court, in Friends of the Earth, Inc. v. 

Laidlaw Envtl. Servs., (TOC) Inc.,
60

 confirmed that the type of injury that must be established in 

environmental cases is “not injury to the environment but injury to the plaintiff.”
61

 The Court’s 

decision in Massachusetts v. EPA provides another example of where the Court afforded a 

plaintiff the opportunity to show “particularized harm […] even though global warming arguably 

affects every person on the planet.”
62

 According to the Court’s majority, Massachusetts had 

demonstrated injury-in-fact “[b]ecause the Commonwealth owns a substantial portion of the 

state’s coastal property [and…] ha[d] alleged a particularized injury in its capacity as a 

landowner. . . . Remediation costs alone, petitioners allege, could run well into the hundreds of 

millions of dollars.”
63
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A similar argument can be employed to distinguish the particularized economic harm suffered by 

regulated entities and entities operating along supply-chains that serve them, from all other 

downstream third parties alleging more general grievances as the result of EPA IQA 

noncompliance violations.  In other words, regulated entities and entities operating along such 

supply chains can argue in an action brought under the APA/IQA that they do not serve as 

private attorney generals in the public interest in the same way that environmental or civil rights 

groups do when empowered by statutory or implied citizen suit provisions.  Consequently, if 

such plaintiffs can show they have in fact sustained particularized injuries, “it is irrelevant […] 

whether many others share that same injury.”
64

 

 

At another level, Professor Elliott has argued that federal courts have often invoked the pro-

democracy function of separation of powers to prevent the distortion of politics.  Thus, courts 

have granted standing to “assur[e] that those who are marginalized [i.e., the minority] are not 

trampled on by the majority.”
65

 However, since we live in a republic rather than a democracy, 

there are instances where the minority can undermine the rights of the majority which the 

requirement of standing can be used to correct. For example, if the congressional representatives 

(i.e. legislature) of a political majority enact a law that executive agencies “managed” by the 

President decide not to enforce in favor of a political minority, the grant of standing to permit 

lawsuits to proceed forward provides “accountability: if an agency knows it can be sued, it has 

an incentive not to violate the law. The lawsuit is a brake on runaway agencies and thus serves 

separation-of-powers functions (especially important functions, given the uneasy situation of 

agencies within the federal structure” (emphasis added).
66

 This commentator also has argued that 

Congress may authorize citizen suits to ensure against agency capture, and to such extent, may 

prevent the Executive from either usurping Congress’ authority or unduly expanding its own.
67

 

While this commentator has focused on regulatory capture (i.e., agencies being held captive to 

regulated entities), executive agencies are also susceptible to “capture” by other than economic 

interests.  For example, civil society interest groups may seek to embed their own economic, 

legal, or political positions and preferences at the expense of competing interests through the 

enactment, repeal, or maintenance of a given regulation—a phenomenon known as “interest 

group regulatory capture.”
68

   

 

Thus, by granting judicial review of APA actions challenging the IQA compliance of agency 

disseminations of HISAs supporting major rulemakings, it would be possible, in service to 

political distortion and separation of powers concerns, to discern whether and to what extent 

agency science and regulatory determinations had actually been influenced by public interest 

groups on political grounds, and consequently, to hold those agencies accountable therefor.  It 

certainly would be welcome given the rapid expansion of the administrative state during the past 

six years, growing public interest group regulatory capture, and the current lack of accountability 

of federal agencies including EPA which have had but little incentive to ensure their compliance 

with the IQA.   

 

Furthermore, Professor Elliott has argued that courts rarely have denied standing to economic 

entities suing as regulated entities opposing the exercise of government regulation.  In her view, 

“such entities [aside from small businesses,] are often the least deserving of democratic 

solicitude from the courts, for they arguably have the most access to the corridors of power.”
69

  

She has found that the U.S. Supreme Court “has repeatedly […] ma[de] it easy for regulated 
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entities to get standing, and hard for everyone else [which…] has [had] the effect of exacerbating 

existing inequalities in the democratic system.”
70

 Were jurists to subscribe to this way of 

thinking, it would not be difficult to see why they might deny standing to a regulated entity that 

has otherwise failed to meet the standards of concrete adverseness.  

 

Perhaps, Judge Wilkens’ decision to deny standing under the APA/IQA in Harkonen v. 

Department of Justice had been so motivated.  After all, plaintiff Harkonen had been a physician 

with political access and a former Chief Executive Officer of InterMune, Inc., a regulated 

biotechnology company working on innovative therapies to address “pulmonology and orphan 

fibrotic diseases;”
71

 he was not a member of a disenfranchised minority.  Similarly, it is quite 

possible that Judge Gerald Lee
72

 a member of a racial minority responsible for the Salt Institute 

v. Thompson decision, had harbored similar thoughts when he ruled against the Salt Institute, “a 

trade association of companies that ‘produce and market salt for food and other uses,’” and the 

Chamber of Commerce of the United States of America, “a business federation which includes 

[regulated] ‘companies that use, market, and/or sell food products containing salt” that are 

politically well-connected.   

 

  iii. Anti-Conscription Function 

 

Moreover, Professor Elliott has found that those who employ this function of the separation of 

powers doctrine include among their ranks U.S. Supreme Court Justice Scalia.  A known 

advocate of a strong executive, he believes that a strong standing doctrine “protect[s] the 

executive branch against an unholy alliance between Congress and the courts,”
73

 and “serves as a 

brake on Congress’ efforts to conscript the courts to oversee executive action.”
74

 

 

According to Professor Elliott, various cases show that Justice Scalia is averse to Congress 

“turn[ing] the courts into ‘virtually continuing monitors of the wisdom and soundness of 

Executive action.’”
75

 This legal commentator notes how Justice Scalia is particularly concerned 

with Congress’ enactment of federal statutes that authorize “private attorney general” citizen 

suits to enforce certain of their provisions, because they “sometimes empower[] ‘any person’ to 

sue.”
76

  By empowering practically any person to sue, he believes these statutes enable a level of 

citizen intervention capable of disrupting Executive agency and office rulemaking priorities, 

prosecutorial decisions and other core branch activities.
77

 
78

 

 

Justice Scalia’s concerns are justified in many instances, including where Congress has used 

citizen suits to take advantage of an otherwise liberal standing doctrine to avoid “tricky political 

questions” to increase the likelihood of their members’ reelection.
79

 As Professor Elliot has 

noted, “Congress could certainly spell out a general directive for agencies in a statute, and then 

rely on private plaintiffs to push the agency one way or the other, letting the courts decide 

whether the agency’s implementation worked.”
80

 

 

However, by severely restricting the grant of standing to prospective litigants, other jurists and 

commentators have argued that federal courts run the risk of overly limiting and potentially 

weakening Congress’ legislative powers, while simultaneously strengthening those of the 

Executive branch.  In other words, the standing doctrine can and already has been used to 

effectively “transfer power into the hands of the Executive at the expense of […] Congress from 
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which that power originates and emanates.”
81

 Since Congress is fully capable on its own of 

deciding to create citizen suits to ensure the enforcement of its laws, it is quite possible that 

federal courts’ “use of standing to defeat that congressional purpose would […] exceed the 

bounds of the judicial power.”
82

 

 

Conservative federal jurists must weigh the merits of recognizing an implied right and cause of 

action in certain APA challenges of federal agency IQA noncompliance.  For example, judges 

should carefully consider the wisdom of granting judicial review of APA challenges of 

improperly peer reviewed highly influential scientific assessments federal agencies use to 

support major rulemakings.  These types of challenges should not be characterized as ‘private 

attorney general’ suits especially where they are not specifically provided for by statute along 

with prevailing attorney fees,
83

 
84

and the plaintiff (e.g., a regulated party or supplier thereof, as 

opposed to nongovernmental organization) can show a particularized injury-in-fact (e.g., 

economic injury arising from GHG emissions regulations triggered by EPA’s CAA Section 

202(a) Endangerment Findings) apart from a procedural injury (e.g., the denial of an adequate 

review mechanism allowing such “affected persons” to seek and obtain correction of IQA non-

compliant agency disseminated HISAs supporting major regulations), which can be relieved by 

the relief sought.   

 

It is critical that standing be granted in such cases, assuming all constitutional and prudential 

prerequisites have been satisfied, because federal agency peer review processes can be utilized 

by a clever White House already engaged in close management of Executive branch 

administrative actions to advance and ensure consistency with championed political and policy 

preferences,
85

 
86

 
87

 and to accrete additional constitutional authority for the President at the 

expense of separation of powers, political democracy and the rule of law.
88

 While the objective 

of preserving such authority at the hands of a politically frustrated or mischievous Congress may 

warrant application of a restrictive standing doctrine, this objective must necessarily assume the 

presence of an honorable and beneficent Chief Executive who is mindful and respectful of 

his/her constitutional limitations.  Such an assumption, however, is not justified at the present 

time, and there are no other viable less politically adversarial options available to address 

Executive branch constitutional overreach.
89

 
90

 Since current circumstances demand Executive 

accountability, conservative jurists must reevaluate their apparent blind adherence to an evolved 

doctrine of restrictive standing aimed at protecting Executive prerogatives at all costs.  Judicial 

prudence, not judicial restraint is in order. 

 

Indeed, one could argue, consistent with the Supreme Court’s holding in Kucana v. Holder,
91

 
92

 that separation of powers concerns preclude federal courts from declining to review actions 

brought under the APA/IQA, especially those seeking review and correction of agency-

developed highly influential scientific assessments (“HISAs”) supporting major rulemakings, 

absent a clear congressional statement suspending the presumption in favor of granting judicial 

review of administrative action.  As the Court had observed, 

 

“Any lingering doubt about the proper interpretation of [a federal statute] 

would be dispelled by a familiar principle of statutory construction: the 

presumption favoring judicial review of administrative action. When a statute 

is ‘reasonably susceptible to divergent interpretation, we adopt the reading that 
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accords with traditional understandings and basic principles: that executive 

determinations generally are subject to judicial review.’ Gutierrez de Martinez 

v. Lamagno, 515 U. S. 417, 434 (1995).  We have consistently applied that 

interpretive guide to legislation […] particularly to questions concerning the 

preservation of federal jurisdiction. […] Because the ‘presumption favoring 

interpretations of statutes [to] allow judicial review of administrative action’ is 

‘well-settled,’ Catholic Social Services, Inc., 509 U. S., at 63–64 (quoting 

McNary, 498 U. S., at 496), the Court assumes that ‘Congress legislates with 

knowledge of’ the presumption, id., at 496. It therefore takes ‘clear and 

convincing evidence’ to dislodge the presumption. Catholic Social Services, 

Inc., 509 U. S., at 64 (internal quotation marks omitted)” (emphasis added).
93

 

 

According to the Court, “[s]eparation concerns […] caution us against reading legislation, absent 

clear statement, to place in executive hands authority to remove cases from the Judiciary’s 

domain.”
94

 Clearly, the Court, recognized how “[t]he “federal government makes little pretense 

of limiting itself to its constitutionally enumerated powers.”
 95

 Therefore, it had been concerned 

more with being seen as abdicating its constitutional role of judicial review
96

 than as being 

perceived to “protect the political branches from responsibility for policies that are derived 

almost exclusively from the administrative process.”
97

  

 

Consequently, on the basis of separation of powers concerns alone, federal courts should not 

interpret Congress’ failure to expressly provide for judicial review of specific executive agency 

acts of IQA noncompliance (especially with respect to peer review of HISAs supporting major 

regulations) as not evidencing an intent to recognize APA case law on the well-established 

presumption in favor of judicial review. 
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44

 Id., referencing §67 of his book, entitled, “The false notion that the purpose of interpretation is to discover intent.” 
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65

 Id., at p. 487, citing United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). 
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Written Statement of Jonathan Turley, Shapiro Professor of Public Interest Law George Washington University, 

“The President's Constitutional Duty to Faithfully Execute the Laws,” Hearing Before the Committee on the 

Judiciary United States House of Representatives, 113
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