December 20, 2016 Easier to be Mad than to be Thoughtful

I razd today zbout 2 profsszor in the United States that called the elechon of Donald Tnmmp “an act of terroniam.™

Mow she has been pnmdated wath thraats, and fesals scared to go cutside. Many sav Donald Truomp's ascendanee has
unazrthed a huge anery mob that 1= now usmg their right to free speech to shame and mtnmidate lus detractors. But
there 15 no purely nght or wrong side m thiz dilenima. That Tromp has bean elected 1= 2 fact we cammeot now clasafy
a2z wrong. Father we must ses 1t az a reflection of all that 15 zoing on m America. Like all crime 1= 2 symptom fo
some extent, rather than a canss, the alection of Tromp fells us things that matter. And az with cnime, 1t 13 easier fo
wvilify than to understand; ezsier to be mad than to be thoughtful

The realitv 1z that 211 changad tungs. It mads fear a palpable constant “Radical fimdamentalizm™ became the
villam, and zll zides of the spectnm came together at that moment to promote an agenda of fear, and an aganda of
survelllance. Linshim Islam muddla-sast — were the words attached fo descriptions of findamantalizm but fazr and
parancia ware projected by all sides, not just the fiuhmwe Tnomp supportars, but also the fuhure Hillary supporters.
Obama tred to changs the fons, but he did not remove the deep-zeated meszage: we de need to be scared, we do
reed to ba vigilant, and we do weed to accept a cartam degree of “hig brother™ if we want fo be zafe.

At the zame time, the towers of the economue system began to cromble, culvunatng m the erash of 2008, and the
ecopomic voodoo of “guantitative easing,™ and baloufs that have come fo rest as the third leg of the mped:

CYRICLEL.

Fear, survaillance, cymcismy; that's the Amenca of today, and those are the themes that have nppled aroumd the
world. It 15 now not wrong to volce some need to see tarronsm 2 a characteristic of cultura. That 1= free spaach, It
15 zlso net wrong to say that Tromp s dangerous. The voices that we hear sound seared; they sound paranedd, and;
thev soumd jaded. That, it seems, 1z the messzge to be beaded; the charactenztics of how thngs sound. [ think we
need to umderstand that, bacause [ believe the content of what 15 beng said 1= 2 fimetion of that sound. For now, 1t 12
a2 ory in the dark. How can we reach out to soothe that erv?




Perhaps we should look to the emerging field of therapeutic jurisprudence; an obzarvant field that has zrasped that

what we say cammet fal to have therapevtic or an anh-therzpeutic effects. Whether we like 1t or not, how we zay
things vasth changes the substance of what 1= recerved by our listeners. I wnll begin o discuss this topic shortly, As

it turns out, momy opinion, thare iz no better forum to study in that contewt, than the crimimnal justice system of

today.
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Insights of a Former Crown & Why the Criminal System Remains an Incubator for
Victimization/ or: How the Defence Lawyer Injects Realism into a Naive System

The poszition of Assistant Crown Attomey must be zbout, before amything, the thoughtful use of discretion. The
crown’s dizerstion 13 one of the most widely protected and unfettersd powers at play in the criminal justice system.
That discretion affacts thousands of accused people on a daily and weekldy basiz. Dacizions made are rezponzible, in
large part, for the composition and nmumbers of mearcerated people cccupying our comrectional metitutions; far more

deternunative even, than decizions of judges or corrections officials.

Who gets released on bail; whosze charges are dropped; who iz charged summanly rather than by indictment? Which
sentences are conmmmity basad; which sentences result m jail? All of theze decizions fimdamentally orizinate with
crown choices, crown discretion. Only after the crown exercizes that dizcretion do the other decision makers like
judges and cormrections officials get to exercisa their mfluance.

Yet for the most part, we invest this huge unfetterad discretion into the handz of people that kmow very hittle about
the crimmal justice system outside of the four walls of the crown’s office. They don’t know what happens after 2
sentence 1z imposed. They don't kmow how an individual accumulates the records that trail after them as they come
before the court system. No kmowladge of the child protections system group homes where ramoved children live.
No dialogue with those that have been subject to the state’s power of detention, nor with those that house, counsal,
monitor or supervize ncarceratad, parcled or commumity santenced offenders.

Gladue, drug treatment. mental health — these are the names given to the so-called “problem” or “helping” courts;
forums where the most margmalizad and dizenfranchized of zociety come, if theyv're lucky, to deal with their
criminal charges. Wea would like to think that those in charge of thase courts have spacial knowledze, derived from
practical, lived experience that makes them more able to ply their craft. But this i=n’t s0. No doubt, many judges
and crowns who populate these courts have taken special interest in thair subject mattar, but it 13 highhy unlikely that
any of them have ever expeniencad the comtext of the drug culture, ever case manased emotionally disturbed
indrviduals, or been to First Nation's commmities.

There are of course izolated examples where this 1z not so. There are many more First Nation's lawyers these days;
some people who reach these arenas have come from poverty; had family membears mvolved in crime; some even
have recoverad from alcoholism and drug addiction. But the factual reality of how one gets to these positions makes
it highly unlikely that these exceptions exizt in any large number.




To get imto thesa postions of power, people generally have to excal in high school, so that they can get mio sood
unrversiies. Then they have to study and advance a2z well a= ar better than the vast majonity of ther echart. Law
school then beckons, but the cost 1= profubitive. The reahity 1= that the mumbers that aven contemplate that neet step
have already been sconoruezlly strahfied 1 a selftselacting proces: of intermzl sliti=m. Johmmy and ulie wally
come from wall-off homas to even gat half way dowm the road to these decision point=. But even then the pressure
1z enommous. Mot every well off kid gets there, They still have to have achievad; have to have had an internal drve
that far exxceads their more ordinary nich friends. The brightast and the best are chooting stars long before they zet to

wield power in the cowrtroom. A tuly amarzms group.

They ve tzken the wiiversity level courses, praduated earhy, fimizhed off one desree b the age of twentyv-one, then
antarad and graduated law school b the age of 23, 24, or 25. The competition doesn't end therr though, WNow the
drova to article at 720 Bay, or one of the more prestigious crovwn offices, must tum fzelf up even higher. By the
time they gt therr first job mn a crown’s office at age 26 or 27, they have had their nozas m books, their srmmears 1m
think tanks, and ther bodies n professional garh for vears. They have lved a dovven, exceptional and sheltered Life.
hlamy man have had some egpenence abread, workang with environmental causes, or helping to sobve the problems
of the poor 1 third world covmiries. Thev are zdmirabls, dedicated, nightly proud, and offen fairly humble people.
Bt few have Inved or experienced the messv lives of thoze over whom they wall wisld power.

And guess what, they ke it hike that, This 1s the path that their predecessors tooks the path that theiwr predecessors
nafurally look for when scamming the list of potentizl fithire inductses to the crown zystem. Confinmation bizs 15
rarely examined; thers doem’t have to be overt elifizm or even wnthinking moebbery. Even when other words are
maouthed by the system — words ke diversity, collaberation, knmowledge sharing — the reality of the mwasible
stuctural wnderprrmmezs of “the way o 127 ensure that thimgs don't really change at amything more than an

incremental mmal's paca.

Other models need to be created and murhered — explicithy supported — as bemg purpesafully counter culhirs avemmes
that open 2 pipeline for =0 much that “the other” can provide to zafisfy the structural need to enhance proper
dizeretionary decision making.

Let's look at how the crowm system does s recruiting. Back when [ waz working as 2 crovm and porsuing the
affort to fully transition nto that field, I didn't interview particularly well, precizely because [ do not resemble the
traditiomzl candidate. When [ was interviewred for pesitions, I was never asked questions that are relevant to how [
had developed the wizdoms the crowm nesds. The questions [was asked were suited to the tradifionally rowuted
candidate, not “the other”. If “the other” i= to be valued, as it clearly cught to be, the model for recruitment must
axpheith address these 1ssuaz.




To illustrate, tzke some of noy lustory, which I am very open about, and zse how the system 1= curantly meapable of
aszaszing important biographical detail and expenience. [ was a victm of saxual zbuse at age toelve. [ mouthed off
to every teacher [ had. I scoffed at the nerds who got A's; I dropped out of wuversity bacause [ would have faled
out aryway. [ was an active alechelie from age 14, and 2 senouws dmg user from shorthy thereafter. T nummbed noy
pain and partisd the nights away. Whils my cohort was getting by, [ waz plowing mvself under. Mot onby was I not
part of the elife, I was failmz =0 mmch mors spactacolarly than amv of the slackers could drezm of They were just
borad and wnmotivated. I was self-dastructing with great zeal 1 was going to find the path to lawyer and assistant
crown. attorney, 1t wiould have to be a come-back story, but evervbody Likes a come-back story nght? Yes, and no.

Bt I digrazs.

Along the way, [ met the drug dealars who were gomg to jail. I drank with the men and women whe were faling
their chuldren ruserably; the CAS bovs and zirls all growm up. I laughed wath them and lamented their realities az if
I was one of thern. [ was Inving an wndercovar hife amongst the pool of paopla that are the offanders the courts daal

wnth

The only differenca 1= that I had come from the elite. T mught have been one of the go-gettars, but for the abuse [
axpenienced. Twot all abuse affect= people the same way. Iine sent me mio a twenty year talspm. [ was angrv,
easy to offend; had 2 clup on my shoulder if vou like. I was bright. Too bnght really. I could always prodoce 2
come backsr, Always fix even the smartest with an icy stare and a sharp barh. [ revelled in my dy=fimetion, and
nobody would tell me who [ was.

Thank Cod realkv. Mot for mov abuse; zlthough He works m mvesterions ways if I am to belisve the religion that I
only parthv irveke; ne, spimimality iz what [ balieve ;. Buf thank God [ had that lifs. And thank God that T was
graced one day with the openmg of a window that would allow me to climb out of i, wathout losmg the expariance
of it.

Wb zbuzer was arrested twrenty-five vears after he abnzed me and marmy othars. The window opened for me to puzh
the rubble off that twelve vear old and pull hom to safstv. Counselling, psyvehiatry, therapy, medication; tears and
fears and pounding moy fists; murors locking back aft me; kind men and women meluding me m their recoveny
circles. And so muach more. Al of if 3 revalation. All of 1t an mmpeszible tum of the whesl; zoommg cut to 30
thouzand faet, zoommg back m. Ssemgz thinge from all different angles. And bocks: zelfhelp, sharad expenienca,

parallal experience. All of 1t 2 wondar of aducation.




What emergad was a world weary, aunous, lovmg and friendly man, The bov [ used to be m the body of the man I
had bacome. A new lust of life. And meight that [ had to share. This amergent qualty unfortonately 15 far more
common m the defence bar, than the crovm system. [ was an exception to the mule wntil I decidad fo leave the crown
zystem and contnibute nov kmowledse and experience fo moproving the system fom the outside. Inside was too
restricting, too mfclerant That's a problem only the cnbic can brmg fo light wnless the crowm system
specifically changes i substance and sthic. And crowm attormeys don't have blogs, but perhaps they should! Wowr,
imazine that. Too radical [ kmow.

To continue... Follow that with ten vears of trammg and working with probationers and paroleas, with fallow care-
givers and case-mamagers. [ leamed a craft that [ could overlay on top of lnved axpenence and lsaming. When [
zpoka fo the sufferer, [ imderstood him, When I met the obaccoous know-t-all fuck-up, I met myvself m my earlier
life. I could understand them and with what I had lezmed m rore recovery and with my training, I could halp thern,

Then, and cnly then, came law school.

HNo, people wath meeszy lives can’™ interview like prodigies, but the prodigies can’t immediately kmow how to
exarcize the dizeretion they wall be prven; not withowut any expenience of “the other ™ My hustory means [ kmow the
difference between one accused and another. Therr records may be the same, but thewr identriies are differant I
Imow them, I've work with and been arowmd them I have srowm fom pry umderstanding of “them.™ And the first
thing that [ must comrmumezts 1= that we are all more ahke than we are differant. There really 1= no “ws” and
“tham * Each one of us, if we had Inved the Irves, thay Inve, would end up in roughby the same place as “tham ™

So, “they™ are not simply to be manazed. We all neaded muiturmg; they are to be muotured. Justice demands it
Victims would damand it too — if they only koew why.

The crommnal justics system must produce lass rizky, less crimimal indrviduals at the eand of their expenienca with it.
If it doesm’t, then it 15 worss than insffective. Mo jaul term i= too long or too short; no sentencs 1= worthwhils if we
don't understand that fimdamental equation. We take “them™ m_ and they are comung out. Chr job s to ses to 1t that
whan thev do, they are better equpped to make moral decizions; better equipped to arm themeshves with skalls;
better equippad to balong, Wea all must grow meight as we move through e, If 15 no different for amy subset of us.
Offender and lawrver alike; judze and teacher, coach and athlets. INo diffarence.




Balongmg, making better decizions, pursuing a woeation, thess are the things that will justfy the still-ongoing
axpariment that 1= the criminal justice system. Currently, it 1= the crtic, the defence lavnvar, the outsidar that must
bring thezs messazes home, but as the zovernment. vet agam re-aszeszzas their system in hzht of recent case-law that
ha= shome 2 light on s woefil mefficiancy, the crommal justice system could benefit, would benefit with zome of

thesa realifies acoomied for.

So, Cnminal Joshes Systam, ask your candidates how they can do that. Don’t sk them what the state of mandatory
mimrmenes are night now. They can lock that up any day of the week. Ask them what will mform their dizersfion.
And 1if vou want them to be able to answer thoss questions, or mors importzamthy if vou want to know how o judze
their answers, go out and find people that can tall vou what the sxpenence of offenders iz, The crimunal justice
system 15 not only courts; it 15 cluldren’s aud, it 15 group homes, 1t 1z probabion and parcle, it 15 the chalter system.

Brmg zll those people n. Put tham on the daiz. St shll and histen.

Ask candidates some queshons that puzht open up that termtory. See what they can share. And vahis ot when vou
do vour hinng. That way, it won't be onlv the occasional excephion to the mle, ke me, that helps to shape a naw

wierld of wize ustice, 1t will be a whole host of drversity that shepherds real Tustice forward.




