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1.Introduction
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There are new challenges facing the internatioadktin the 21st century.

For many years, the logic of trade protection waseld on tariffs, determined by each
government and stablished at the border of eachtgourhe history of the GATT — General
Agreement on Tariff and Trade, created in 1947, mmsummarized as a series of negotiation
to reduce tariffs. Only in 1978, the Parts of th&TG& agreed on the first non-tariff barrier
code, the Code of Technical Barriers to Trade, ttmwvAgreement on TBT. With the end of
the Uruguay Round, in 1994, and the creation ofWheld Trade Organization — WTO, a
new agreement was negotiated, the Agreement ontaBarand Phytosanitary Measures.
Other agreements on rules were introduced as ssndnd intellectual property. These are
agreements on rules to balance the managemensaindinatory practices with the legal
right of government to protect its citizens.

With the surge of preferential agreements, newsrulere introduced in the international trade
system: investment, competition, environment anbloda There was a shift from the
proliferation of tariff measures, which are alreaatyder control in the multilateral trade
system, to regulatory measures, which must desaraezful consideration since they might
represent another attempt of protection to the ldpeel world and can have, overall, a deep
disruptive effect on trade policies.

The best example of this regulatory barriers is@néed by the WTO Technical Barriers to
Trade and Sanitary and Phytosanitary Agreementshadim at ruling, on a multilateral level,
over measures that are created to protect humamabwr plant life or health, or the
environment, but have become the 21st century moidakew protectionist measures — the
new regulatory barriers to trade.

The present study came out of a real interest ttarBrazilian industry better understanding
of the real logic behind technical barriers anditeayn and phytosanitary barriers: what is
discrimination and what is the real need of pravectMany of these questions were raised on
several meetings in Sado Paulo, with the Braziliasustrial associations, and organized by
INMETRO (the Brazilian Institute of Metrology, Quigl and Technology, under the Ministry
of Development, Industry and Foreign Trade) andGbkater of Studies on Global Trade and
Investments of the FGV (Getulio Vargas Foundatfiofip address such questions, the CCGI
decided to develop a research on these questions.

Chapter | intends to draw a parallel between thd BBd the SPS Agreements in order to
better understand their common grounds, interses@md distinct issues.

! Authors would like to thank INMETRO for the finaatisupport given to the development of this redgarc
especially the Coordination of International Artetion Division (Caint).
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Chapter Il aims to raise the issue of Sustaingliandards (SS), which are the latest post-
modern kind of regulatory measures that, let withaternational control, can distort trade.
WTO rules were created to regulate public ruleg, dunew kind’ of rule has become a
regulatory barrier to trade — sustainability stadda which reflect a contemporary
international relations on global governance —ailty of actors, plurality of institutions and
plurality of norms and rules governing internatibeaciety and consequently international
trade. Even though private standards are not kegadindatory, they might becomela facto
mandatory rule since a majority of large buyersosgs them to producers.

The new words on rules are harmonization and etgnea. They are ‘keywords’ in the
contemporary trade negotiations. They both haven eteoduced in the negotiation of the
multilateral trade. At the same time, provisionkted to technical barriers to trade and to
sanitary and phytosanitary standards and regukatioave become core issues in the
negotiations of preferential trade agreements amthanization and equivalence have been a
call for common ground among parts.

The TBT and the SPS have introduced harmonizatoneguivalence on a multilateral level.
Harmonization is one of the main features of elemimy or diminishing technical barriers to
trade. Equivalence is a complementary approachdonical harmonization — it is one of the
instruments for the coordination process in the megga agreements. Both TBT and SPS
encourage members to recognize each other’'s proeedor assessing whether a product
conforms to the regulation or not.

Since the Rio Declaration, the precautionary apgrdes been incorporated into the wording
of many treaties, not only in the environmental esgh For the EU and its followers,
international trade treaties have adopted the guenary language’. The US, on the other
hand prefers to base regulation on science. IN'WM©, the SPS is on the top list whenever
precaution is on debate. Under the SPS Agreemdatadopted the ‘safety first’ approach to
deal with scientific uncertainty, enshrined in jiseamble and in other clauses. There is not
such an explicit precautionary wording in TBT. Hag in an interpretation of GATT,
Article XX, the Appellate Body ruled, in the EC Aegios case, that it is undisputed that
WTO members have the right to determine the levegbrotection of health, which they
consider appropriate in a given situation. If sachight is recognized, each member may
determine their appropriate level of protection athis is in itself an evidence of a
precautionary rule. Nevertheless, even a precaayoprinciple recognized under the WTO
system has to obey the principles governing boti BBd SPS preambles and, as such,
precautionary measures cannot be applied in a mammieh would constitute a means of
arbitrary or unjustifiable discrimination betweerembers where the same conditions prevalil
or a disguised restriction on international trade.

Chapter Il analyses one of the most significardregle of a distortion imposed by the EU
regulation of the chemistry sector, that of REACIthe European Regulation on Chemicals,
which has been a real challenge for the industigvercome. This chapter aims at identifying
REACH’s most basic and controversial element asdansistency under the World Trade
Organization System, in context of the AgreementTechnical Barriers to Trade.
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A Dbrief comparative study between REACH and theté&thiStates, Canada, and Japan’s
regulations on chemicals is also presented as aofiagentifying other ways of reaching
similar goals of protection, such as the CanadiBMCin terms of a cost-benefits model.

In summary, in this new world, there is a preoctigpato ask whether: Are the wolves of
protectionism disguised under new sheepskin? Otersabf regulatory barriers to trade, we
intend to answer such a questioning within thisdgtuTrade and regulation are on the
battlefield. Within such a trade and regulatory wirthe masks fall, the true face of
regulators might show off ‘wolves disguised undbeepskin’ - a return to the desire of
domination and protectionism. Good and evil aaéling on the same stage, in order to
conquer what might be a disguised new level plajigld.

Vera Thorstensen

Andreia Costa Vieira
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2.TBT, SPS and PS: Are the wolves of
protectionism disguised under sheepskin?
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Summary

Introduction. A brief history of the development™BT and SPS Agreements. TBT
and SPS: a complement of Article XX GATT - highligjly main principles.
Regulatory barriers and scope of each AgreementN MRd National Treatment
under TBT and SPS. The requirement for necessiig.té>rocess and Production
Methods (PPMs). When regulatory measures are dbstax international trade. A
quest for harmonization — mutual recognition, egqlémcy and regulatory
coherence. The Precautionary Principle. Transpgrendotifications and Enquiry
Points. TBT and SPS Committees and the Specifidd@oncerns. A briefing on
Private Standards (PS). Conclusions.

2.1.Introduction

The WTO Technical Barriers to Trade and Sanitargg Bhytosanitary Agreements aim at
ruling, on a multilateral level, over measures theg¢ created to protect human, animal or
plant life or health, or the environment, but hdaecome the Z1century model of trade
barriers — the regulatory barriers to trade. Thapsof the present study is to draw a parallel
between the TBT and the SPS Agreements (hereindf&F and SPS) in order to better
understand their common grounds, intersections distinct issuesand, at the end, bring
about a discussion on Private Standards (PS), warehthe latest post-modern kind of
regulatory measures that have distorted trade.

In order to achieve the scope, first, the presessay presents a brief history of the
development of the TBT and the SPS, introducingr t@mmon origins - the Tokyo Round
Standards Code. It will be remarked that the TB@ 8RS are extensions of Article XX of
GATT and, as such, an overview will be drawn on sooh the main principles that are
highlighted in GATT and have become core wordingthe regulatory barriers to trade
agreements. At this point, the aim is to show timapractice, there is an artificial distinction
between TBT and SPS.

In order to better understand the specific objéaaxch Agreement, there will be introduced
the regulatory barriers dealt with by them andrtkeope.

An overview of the MFN principle and National Trewsnt, within the clauses of the TBT and
the SPS, as well as some of the main rulings flmenRanels and the Appellate Body related
to necessity tests and PPMs will be covered tcebeihderstand the way these agreements
have been interpreted under the Dispute Settle@gstem of the WTO. On this matter, the
Appellate Body has also given a better understandim ‘when measures are obstacles to
international trade’, under TBT and SPS distindyive

2 This essay was inspired by the landmark work obr@gile Marceau and Joel P. Trachtman, A Map of the
World Trade Organization Law of Domestic RegulatafrGoods: The Technical Barriers to Trade Agreetmen
the Sanitary and Phytosanitary Measures Agreeraedtthe General Agreement on Tariffs and Tradeirral

of World Trade 48, no. 2 (2014).
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This study will also cover a quest for harmonizatid BT and SPS point out to the
importance of reaching common ground on internalioagulation as well as the importance
of transparency.

Moreover, the precautionary principle will be braugp the light, since its interpretation has
been one of the latest concerns whenever one &hlkat TBT and SPS measures. On this
matter, there will be a closer look at the EuropBagulation on Chemicals (REACH), in
order to check the extent to which the precautpnannciple has been interpreted and
applied in the construction of legislation in Eueop

The TBT and SPS Committees have been a discussitomffor specific trade concerns
(STCs), which have served, by large, as a conaiiaforum, avoiding disputes under the
DSM of the WTO. Therefore, STCs will also be codeirethis essay.

Last, but not the least, the issue of private siedtglwill be presented since it has been one of
the lasted concerns on ‘innovative’ regulatory teasrto tradelt will be briefly investigated
to what extent TBT and SPS might cover these nevafarrules.

2.2. A brief history of the development of TBT 8R$ Agreements

In 1979, after eight rounds of negotiations, then8ards Code came into existence and was
signed by 43 Contracting parties in the Tokyo Rowidce 1948, the negotiations focused on
tariff barriers. In the Tokyo Round, there was &@tfimajor attempt to negotiate non-tariff
barriers. The Standards Code dealt with mandatody \@luntary technical specifications,
mandatory technical regulations and voluntary staalfor industrial and agricultural goods.
It also covered technical requirements relatedotdfsafety and animal and plant health
measures, including inspection requirements, ladgelind pesticide residue limits. Relevant
international standards were agreed to be useldeb$379 Standards Code signatories, except
when they were not adequate to protect health. Vet the launch of the principle of
harmonization for non-tariff barriers in the mutitral systerh

Pending the 1980s, there was a pressure to incmeaséariff negotiations and include
agricultural issues. Three areas in the agricultsgator were claimed: market access, direct
and indirect subsidies and sanitary and phytosgniteeasures. In relation to sanitary and
phytosanitary measures, harmonization was propogedthe basis of international
organizations standards and scientific evidence.

Most of the signatories agreed that the Standadadie @ailed to deal with trade of agricultural
products and that there was an increase in tedhres#ictions. In the beginning of the
Uruguay Round, negotiations surrounded amendmenthe Standards Code. In 1988, a
separate Working Party was created to deal witltasgnand phytosanitary measures since
negotiators understood that rules related to cistantes under which countries could adopt
risk-reducing trade measures that were a brea@AdfT Most Favored Nation and National
Treatment principles could not be accommodatedimvitiie same Code on technical barriers
to trade. There was a claim for a multilateral agrent that could deal specifically with
sanitary and phytosanitary measdres

3 R. Griffin, History of the Development of the SPgreement, In: FAO Documents, Multilateral Trade
negotiations on Agriculture — a resource manuamg&a2000, In:
http://www.fao.org/docrep/003/x7354e/x7354e01.liacess on 16 June2014)

4 Gabrielle Marceau and Joel P. Trachtman, A Mapthef World Trade Organization Law of Domestic
Regulation of Goods: The Technical Barriers to Erakbreement, the Sanitary and Phytosanitary Measure
Agreement, and the General Agreement on TariffsTaade’. Journal of World Trade 48, no. 2 (2014)3%b.
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Therefore, in 1995, in the end of the Uruguay rquhd TBT and the SPS came into force as
separate multilateral agreements under the auspideshe just born World Trade
Organization. Prior to the SPS, Members broughindagainst each other on food safety and
plant and animal health laws as artificial barrier$rade under the 1979 Standards Code. The
SPS makes more explicit not only the basis for feafety and animal and plant health
requirements that affect trade but also the basisHallenges to those requirements.

TBT and SPS measures have grown sharply since 388sland have become the main
substitutes of tariff barriers in the world sceng®ee Figures 1 and 2).

FIGURE 1: Non tariffs measures — Increase of TBT masures (1997-2013)
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FIGURE 2: Non-tariffs measures — Increase of SPS rasures (1997-2013)

-]

: e

1957 1558 1z 2000 2001 002 2003 2004 2003 008 2007 zDOE 2005 2040 2011 2012 2003

mmmcFs == 5PS (scumusisdo)

Source: CCGI- FGV, 204

5 Ferraz, L and Ribeiro, M. CCGI-FGV, 2014.
6 Ferraz, L and Ribeiro, M. CCGI-FGV, 2014.
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All the agreements that came into force in the ehthe Uruguay Round were negotiated
under separate Working Parties. Such a practidewietl a GATT custom well known as
GATT a la carte which led to negotiations of plurilateral agreense binding only
signatories, imposing a sort of ‘fragmentationtltod GATT system.

The Marrakesh Agreement, which established the WHAS, in the annexes all multilateral

agreements negotiated in the Uruguay Round, presimp a single treaty. Even though

negotiated under separate Working Parties, the Vdgf@ements have to obey one of the
principles that underlined the Uruguay Round negioins - the WTO single undertaking

concept, which avoided fragmentation of the systard differentiated the just born WTO

from the old GATT system.

The single undertaking principle must be taken ouaasideration in the interpretation of the
WTO agreements since all of them are part of alsiagstem — a single treaty. According to
Gabrielle Marceau and Joel P. Trachtman, the wieskenf the WTO must be reflected in the
relationship of its agreements and that is alsanserpretation of the single undertaking
principle’. Therefore the TBT must relate to the SPS in anbaious way as well as with any
other WTO Agreement.

In the 2012 US Clove Cigarettes case, the AppeBatty made reference to the interpretative
context of the preamble of TBT and, comparing itATT, went on to say that GATT and
TBT should be interpreted in a coherent and cosishannét:

Moreover it must be said that all the WTO multitatdreaties hold equally binding force and

were entered into force at the same time. Therdfaee is no claim oex posterioramong
then?.

The relationship between the rules of TBT and SP$he main scope of this essay. Issues
related to objectives, principles, non-tariff bars dealt with, harmonization, equivalence,
transparency, risks assessment and others wileterhanalyzed as a means of affirming the
single undertaking principle of the WTO system afipointing out to the specificities of
each of these two agreements.

1.1. TBT and SPS: a complerhehArticle XX GATT - highlighting main principles

TBT and SPS complement Article XX of GATT. Both tryidentify how to meet the need to
apply rules concerned with health and environmadi at the same time, avoid protectionism
in disguise. In the Uruguay Round, it was not dassio amend Article XX of GATT. Some

7 Gabrielle Marceau and Joel P. Trachtman, 2014rasugt 352 and 356. ‘During the Uruguay Round
negotiations the concept of a single undertaking wialely used. It refers to two different concephe ‘single
political undertaking’, referred to the method dgotiations (‘nothing is agreed until everythingaigreed’,
which was not inconsistent with the possibility edrly implementation (early harvest)); and the dginlegal
undertaking’ which refers to the notion that theufes of the negotiations would form a ‘single pag#’ to be
implemented as one single treaty. Both conceptsreiftected in the Part I:B (ii) of the Uruguay Raun
Declaration: ‘The launching, the conduct and th@lamentation of the outcome of the negotiationdl dhex
treated as parts of a single undertaking. Howeagneements reached at an early stage may be impiednen a
provisional or a definitive basis by agreement prio the formal conclusion of the negotiations. Ifar
agreements shall be taken into account in assetb®ngyerall balance of the negotiations.” BISD 235

8 Appellate Body Report, United States — Measurdsahihg the Production and Sale of Clove Cigarettes
(‘US — Clove Cigarettes’), WT/DS406/AB/R (4 Apr. 22), at paras. 94-95.

9 G. Marceau; J. P. Trachtman, supra, at 415.
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of the agreements negotiated in that Round — fetaice, TBT and SPS - represented
‘interpretation notes’ of the rules enshrined ia #xceptions of Article XX.

The chapeau of Article XX is developed in the prbbes of TBT and SPS. Both agreements
recognize that no country should be prevented ftaking measures necessary for the
protection of human, animal or plant life or healtr the environment, at the levels it
considers appropriate, subject to the requirentfaitthey are not applied in a manner which
would constitute a means of arbitrary or unjusbigadiscrimination between countries where
the same conditions prevail or a disguised reginabn international trade.

Treaty preambles usually set principles and objestiThe treaty is written upon them and its
content should be a spell of such principles ang@abives. The Vienna Convention on the
Law of Treaties establishes a general rule ofyrediérpretation in Article 31:

1. A treaty shall be interpreted in good faith aterdance with the ordinary
meaning to be given to the terms of the treatyairtcontext and in the light
of its object and purpose.

2. The context for the purpose of the interpretatiba treaty shall comprise,
in addition to the textincluding its preamble and annexés.) (emphasis

added)

The TBT is broader than the SPS in matter of objest Besides enshrining the importance
of measures for the protection of human, animallant life or health and of the environment,
it also highlights, in the preamble, measures resrgg0 ensure quality of exports, prevention
of deceptive practices and measures necessarlgd@rotection of essential security interest.
This is a non-exhaustive list and its broadnesgiigied mainly in the last part of its wording:
when it includes measures to ensure ‘quality of dkports’, prevention of ‘deceptive
practices’ and those related to ‘essential secumigrests’. Such a wording is not within the
range of SPS.

The SPS stablishes, in the preamble, that no Mestheuld be prevented from adopting or
enforcing measures necessary to protect human ahoinplant life or health, subject to the

requirement that these measures are not appliadrnianner which would constitute a means
of arbitrary or unjustifiable discrimination betwed/lembers where the same conditions
prevail or a disguised restriction on internatiomadle.

In addition to the preamble, under a topic titl&hSic rights and obligations”, Article 2.4 of

the SPS Agreement establishes that sanitary oogagitary measures which conform to its
relevant provisions, shall be presumed to be inom@ance with the obligations of the

Members under the provisions of GATT 1994, whiclatee to the use of sanitary or

phytosanitary measures, in particular the provisiohArticle XX(b) that excepts measures
necessary to protect human, animal or plant lifeealth. It is crystal clear, in such provision,
the extension function that is played by SPS iatieh to GATT Article XX.

2.3. Regulatory barriers and scope of each Agre¢men

At first, defining the range, coverage and scopecath agreement seems to be a mere
technical issue, since the text of each agreententld cover its broadness. Nevertheless, as
it will be demonstrated in this essay, that is sunth a simple issue. Treaty interpretation has
had to be used in order to better understand therage of both TBT and SPS.
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The TBT Agreement covers regulatory barriers to trade, which cossist technical
regulations, standards andconformity assessment proceduré

In TBT, Annex 1.1technical regulationsare defined as measures which lay down product
characteristics or their related processes anduptmsh methods with whiclsompliance is
mandatory, including the applicable administrative provison

In Annex 1.2,standards are defined as documents approved by a recogniadg that
provides rules, guidelines or characteristics fardpcts or related processes and production
methods, for common and repeated use, with wtdchpliance is not mandatory

Either technical regulations or standards may adlsdude or deal exclusively with
terminology, symbols, packaging, marking or lalbgjlirequirements as they apply to a
product, process or production method.

Conformity assessment procedureare defined in Annex 1.3 as procedures used,tljirec
indirectly, to determine that relevant requiremeintdechnical regulations or standards are
fulfilled.

Under the TBT, the difference between a standard aha technical regulation lies in
compliance Conformity with standards is voluntary. Technicabulations are by nature
mandatory. Conformity assessment procedures ateitad procedures, such as testing,
verification, inspection and certification, whicbrdirm that products fulfil the requirements
laid down in regulations and standards. The TBTe&gnent establishes that the procedures
used to decide whether a product conforms withvegle standards have to be fair and
equitable.

In the TBT, standards are addressed in a separate 6f Good Practice (Annex 3). This
Code is a guide for the process of setting starsdand the Members should ensure that their
central government standardizing bodies adopt BT(TArticle 4). Moreover, TBT requires
governments to “'take such reasonable measuresagseavailable to them to ensure that
local government and non-governmental standardidodies within their territories ...
accept and comply with this Code of Good Practiées'.such, the TBT, to certain extent,
makes Members responsible to ensure that ‘non-govemtal entities within their territories
abide by disciplines laid out within the Code thata large degree, mirror the principles in
the TBT™L

Recently, it has been discussed, in the TBT and GétBmittees, the proliferation of private
standards, which have been developed by non-gowstamentities in order to manage
supply chains or attend consumer concerns. In géngirivate standards include
environmental, social and food-safety concerns amte they are not enforced by law, they
are considered ‘voluntary’, ‘yet they male factoaffect market access! A briefing on
private standards will be presented later on i ésisay.

The SPSAgreement also deals with regulatory barriers, which may pdsee technical
regulations, standards or conformity procedures,itbis more specific since it comprises
only sanitary and phytosanitary measures that may,directly or indirectly, affect
international trade 3. However it is not limited to “technical barriersince it states that it is

0 TBT Agreement, Preamble, Article 1.6, Annex 1.2, 1.3.

1 The WTO Agreements Series, Technical Barriersrtal&, at 15.
12The WTO Agreements Series, Technical Barriersraal&, at 15.
13 Article 1 and Annex A - 1.
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related to “all sanitary and phytosanitary measuidégxcludes measures that fall within the
scope of the TBT Agreement, stating that SPS stwllaffect the rights of Members under
the TBT with respect to measures not within thepsanf SP&*,

Under the SPS Agreement, the meaning of sanitady pdnytosanitary measures is set on
Annex A 1.1. Therein it is stated that

Sanitary or phytosanitary measure - Any measuréeapp

(a) to protect animal or plant life or health withthe territory of the Member
from risks arising from the entry, establishmentspread of pests, diseases,
disease-carrying organisms or disease-causing isrgan

(b) to protect human or animal life or health withthe territory of the
Member from risks arising from additives, contanmitsa toxins or disease-
causing organisms in foods, beverages or feedstuffs

(c) to protect human life or health within the temy of the Member from
risks arising from diseases carried by animalsatplar products thereof, or
from the entry, establishment or spread of pests; o

(d) to prevent or limit other damage within theritery of the Member from
the entry,

establishment or spread of pests.

The SPS, Annex A, defines the broadness of saratagyphytosanitary measures stating that

Sanitary or phytosanitary measures include all vegie laws, decrees,
regulations, requirements and procedures includimgy alia, end product
criteria; processes and production methods; testirgpection, certification
and approval procedures; quarantine treatmentsudmg relevant
requirements associated with the transport of asiraplants, or with the
materials necessary for their survival during tpamg provisions on relevant
statistical methods, sampling procedures and methbdsk assessment; and
packaging and labelling requirements directly edab food safety.

Therefore, it might be said that it is the type ofmeasure that determines whether it is
covered by the TBT Agreement which could cover any technical subject. The TBT
broader than the SPS in its coverage. In relatmnfobd, TBT could cover labelling
requirements, nutrition claims and concerns. Qualitd packaging regulations are generally
not to be considered sanitary or phytosanitary omegsand hence are normally subject to the
TBT Agreement.

On the other handt is the purpose of the measure that is relevantni determining
whether a measure is subject to the SPS Agreeméht Any sanitary or phytosanitary
measure shall be applied only to the extent necgssgrotect human, animal or plant life or
health andmust be based on scientific principles and not matained without sufficient
scientific evidence That is the wording of SPS, Article 2.2, wheriiis disposed that:

Members shall ensure that any sanitary or phyttesgnmeasure is applied
only to the extent necessary to protect human, @nimplant life or health,
is based on scientific principles and is not mamgd without sufficient
scientific evidence, except as provided for in gemph 7 or Article 5.

Article 5 provides that:

14 Article 1.4.

15 “Technical Information on Technical barriers tade”. In:
<http://wto.org/english/tratop_e/tbt_e/tbt_info_enbt(Access on 18June 2014)

16 “Understanding the WTO Agreement on Sanitary amgidsanitary Measures”. In:
<http://wto.org/english/tratop_e/sps_e/spsund_exlfoess on 18th June 2014)
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5. With the objective of achieving consistencytie application of the
concept of appropriate level of sanitary or phyhitsay protection against
risks to human life or health, or to animal andnpléfe or health, each
Member shall avoid arbitrary or unjustifiable digtiions in the levels it
considers to be appropriate in different situatjdginsuch distinctions result in
discrimination or a disguised restriction on intional trade. Members shall
cooperate in the Committee, in accordance with graghs 1, 2 and 3 of
Article 12, to develop guidelines to further theagtical implementation of
this provision. In developing the guidelines, then@nittee shall take into
account all relevant factors, including the excamti character of human
health risks to which people voluntarily exposentselves.

7. In cases where relevant scientific evidencassifficient, a Member may

provisionally adopt sanitary or phytosanitary measuon the basis of

available pertinent information, including thatdndhe relevant international

organizations as well as from sanitary or phytasaypimeasures applied by
other Members. In such circumstances, Members seak to obtain the

additional information necessary for a more objecassessment of risk and
review the sanitary or phytosanitary measure adegly within a reasonable

period of time.

From Article 5.7, it must be observed that, in casdere relevant scientific evidence is
insufficient, a Member may provisionally adopt ¢ary or phytosanitary measures on the
basis of available pertinent information, includitigat from the relevant international
organizations as well as from sanitary or phytasayimeasures applied by other Members.
Nevertheless, such provision also states an oldigdbr the Member to look for additional
information in order to reach a more objective ass®nt of risk and also to assess the
sanitary and phytosanitary measure within a redsenseriod of time.

The SPS covers regulations which address micrafpicdd contamination of food or set
allowable levels of pesticide or veterinary drugidees, or regulation that identifies permitted
food additives. Some packaging and labelling remments whenever directly related to
safety of food are also subject t¥'.it

As Horn, Mavroidis and Wijkstrom remark,

Both industrial and agricultural products fall wiitthe scope of the TBT and
SPS Agreements. But in practice there is a strangithnce of agricultural
products in the SPS area: for instance, 94% qfrallucts addressed in trade
concerns raised before the SPS Committee affectetia agricultural
products. This reflects the fact that the SPS Agesd is focused on risks
related to food safety, plant and animal healtime- that the Agreement was,
at least to some extent, negotiated to ensure dbatessions made on
domestic support and market access under the 1986 Wgreement on
Agriculture would not be undermined by other tym#snontariff barriers.
For the TBT Agreement, about 30% of the productectééd by trade
concerns raised for discussion are in the agrilltsector, and the rest in
other sectors. Overall, trade in farm goods ememesthe single most
important area where STCs are being rdf$ed

17 1bid.

18 Henrik Horn, Petros C. Mavroidis and Erik N. Wijlam. In the Shadow of the DSU: addressing specific
trade concerns in the WTO SPS and TBT Committeese&ch Institute of Industrial Economics, IFN Wiogk
Paper, n. 960, 2013, at 3.
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Figure 3: TBT or SP57
ls the measure applied to protect:
* human or animal life from risks arising from additives,
contaminants, toxins or disease-causing organisms in their
food, beverages, feedstuffs?
* human life from plant- or animal-carried diseases (zoonoses)? YES SPS
= animal or plant life from pests, diseases, or disease-causing
organisms?
* a country from damage caused by the entry, establishment
or spread of pests?
NO
Is the measure...
...a document that  ...a document ...any procedure
lays down product  approved by a used, directly
characteristics recognized body, or indirectly,
or their related that provides, to determine
processes and for common and that relevant
production repeated use, reguirements
methods, including  rules, guidelines in technical NO OTHER
the applicable or characteristics regulations or

administrative
provisions, with
which compliance
is mandatory?

YES

TBT (Technical
regulation)

for products or
related processes
and production
methods, with
which compliance
is not mandatory?

YES

TBT (Standard)

standards are
fulfilled?

YES

TBT (Conformity
assessmeant
procedures)

Source: The WTO Series, Technical Bamiers to Trade, 2014,

Having in mind the two most prominent objectivesprotection of human health and
protection of the environment, it must be said tfa@h TBT and SPS raise both concerns. The
TBT Agreement expressly lists these objectivehegreamble and clauses. However, while
the protection of human health is very explicithe SPS, environmental protection is not that
straight forward in this Agreement (See Figure Sdme scholars have pointed out the
importance of highlighting also protection of thevg@onment in the SPS:

This is mainly because the SPS Agreement was drafith a specific focus
on a set of circumscribed risks for human, aninmal plant life or health. So
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while the agreement does not explicitly refer te tprotection of the
environment, many of the measures coming undeitgiew are effectively
relevant to the protection of environment eithezdmminantly so, or as well.
We will count the following types of measures to halevant to the
protection of environment: measures aiming to mtotdant life or health
within the territory of the Member from risks arigi from the entry,
establishment or spread of pests, diseases, diseastng organisms or
diseasecausing organisms; and measures taken to prevetitnir other
damage within the territory of the Member from #mry, establishment or
spread of pests. We believe that with this approatthough we are most
likely underestimating the total number of measures that dewast to the
protection of the environment, had we also includegasures relevant to
food safety and pest and disease risk to animdthhese might have been
casting the net too wid&

Besides, it is important to remark that, under T Agreement, all products, including
industrial and agricultural products, are includ€dat is the wording of Article 1.3.

On the other hand, under the SPS Agreement, Aridleit applies to all ‘international trade’
affected by sanitary or phytosanitary measures.h\Wit broader expression, the SPS
Agreement does not specify ‘products’ but, in gahétrade’.

Moreover, it should be noted that the scope of nresscovered by the two agreements is
broad. According to TBT, Article 1.5, and SPS, &ldi1.4, there is no overlap between the
Agreements with regard to scope, which means thatasure cannot be covered by both
agreements.

Article 1.5 of TBT provides that

The provisions of this Agreement do not apply toitsay and phytosanitary
measures as defined in Annex A of the AgreementhenApplication of
Sanitary and Phytosanitary Measures.

Article 1.4 of SPS provides that

Nothing in this Agreement shall affect the rights Members under the
Agreement on Technical Barriers to Trade with resge measures not
within the scope of this Agreement.

Each agreement establishes its coverage, whichgriean‘a TBT measure cannot be an SPS
measure and vice versd’Nevertheless, as it has been remarked:

In practice, this is an artificial distinction. Governments sometimes draft
and implement broad regulations that contain some equirements
covered by the TBT Agreement and others by the SP&greement. For
example, a single regulation on food products couldestablish a
requirement concerning the treatment of fruit to prevent the spread of
pests (relevant to the SPS Agreement) and other ragiements, unrelated
to the pest risk, concerning the quality, grading ad labelling of the same
fruit (relevant to the TBT Agreement)?X. (emphasis added)

¥ 1bid., at 19.
20 The WTO Agreements Series, Technical Barriersrawl@&, 2014, at 12.
2 |bid.
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Thus, a regulation might be composed of distinct sasures related to distinct subjects
and, as such, that regulation might fall under theSPS and the TBT Agreements, at the
same time wherein each Agreement would apply to a distimeasure of the same
regulation. As such, supported on the conceptuofiutative obligations under the WTO
general Agreement, a regulation might, for instabeepartially based on health concerns and
even so be subject to the SPS Agreement, which griban a regulation might be under the
coverage of both TBT and SPS Agreements.

In the EC Biotechs case, the Panel reached a agluhat regulations might be ‘split’
between the SPS and the TBT Agreements. The deacigas not appealed to the Appellate
Body. The Panel's Report wording clarifies the reéntion of the construction of Article
1.5 of TBT and Article 1.4 of SPS:

In our assessment, the better and more appropviate is that of the
European Communities. Hence, we consider that te déxtent the
requirement in the consolidated law is applied foe of the purposes
enumerated in Annex A(1), it may be properly vieveeda measure which
falls to be assessed under B82S Agreemento the extent it is applied for a
purpose which is not covered by Annex A(1), it neyviewed as a separate
measure which falls to be assessed under a WT@ragre other than the
SPS Agreemenlt is important to stress, however, that our vievpremised
on the circumstance that the requirement at issuéde split up into two
separate requirements which would be identicah&orequirement at issue,
and which would have an autonomous raison d'ége,a different purpose
which would provide an independent basis for impgghe requirement.

We recognize that, formally, the requirement atiéssonstitutes one single
requirement. However, neither the WTO Agreement nor WTO
jurisprudence establishes that a requirement meetigp the condition
referred to in the previous paragraph may not be demed to embody
two, if not more, distinct measures which fall to kb assessed under
different WTO agreements. We note that Annex A(1l) b the SPS
Agreement, which defines the term "SPS measure”, refers to [a]ny
measure" and to "requirements". But these reference do not imply that

a requirement cannot be considered to embody an SR8easure as well

as a non-SPS measufé. (emphasis added)

It must be remarked that such a position breaksh@upreconception that a regulation cannot
be under both Agreements’ coverage. In fact, aljhoeach Agreement has its own area of
coverage, they must be seen under the lens ofitigge sundertaking principle and their
wording should not be interpreted in such a matimerwould not be the real intention of the
Members. According to the Vienna Convention onlthe of Treaties, the ordinary meaning
of the Treaty terms must be taken in the contesltiarthe light of its object and purpddeAs
such, if a regulation is composed of different noees, each measure might be covered by a
distinct WTO Agreement.

2.4. MFN and National Treatment under TBT and SPS

Under the TBT Agreement, Articles 2.1, 5.1.1, 5.ard 5.2.5 set the rules for National
Treatment and Most Favored Nation principlese-principle of non-discrimination under
TBT. In TBT, just as in other WTO agreements, discimination is intimately related to

22 panel Report, European Communities — Measurestifpthe Approval and Marketing of Biotech
Products (‘EC — Biotech’), WT/DS291/R, WT/DS292RT/DS293/R (29 Sep. 2006), at para. 7.165-7.166.
ZVCLT, Article 31.1.
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the likeness of products. Under the SPS, there isonh a specific clause related to
‘likeness’.

2.4.1. Like products in TBT

TBT, Article 2.1, establishes that

Members shall ensure that in respect of techniegulations, products
imported from the territory of any Member shall &&cordedreatment no
less favorablethan that accorded fike products of national origin and to
like products originating in any other country. (emphasis added)

Article 5.1.1 provides that

Conformity assessment procedures are preparedieatiapd applied so as to
grant access for suppliers of like products oritiiitain the territories of

other Members underonditions no less favorablethan those accorded to
suppliers oflike products of national origin or originating in any other
country, in a comparable situation; access entsilgpliers’ right to an

assessment of conformity under the rules of thequore, including, when
foreseen by this procedure, the possibility to hawveformity assessment
activities undertaken at the site of facilities andreceive the mark of the
system. (emphasis added)

Moreover, Art. 5.2.4 and 5.2.5 provide that

4. The confidentiality of information about prodsicoriginating in the
territories of other Members arising from or supglin connection with such
conformity assessment procedures is respected eansétme way as for
domestic products and in such a manner that legirmommercial interests
are protected;

5. Any fees imposed for assessing the conformitprofiucts originating in
the territories of other Members are equitable @kation to any fees
chargeable for assessing the conformitike products of national origin or
originating in any other country, taking into acobucommunication,
transportation and other costs arising from diffiees between location of
facilities of the applicant and the conformity ass®aent body (...) (emphasis
added)

In the 2012 US Clove Cigaretteas,was the first time that the Appellate Body gavean
interpretation on the meaning of National Treatmentand MFN from TBT as enshrined

in Article 2.1, whose wording is closely related to GATT Articleand Ill. However TBT
does not bring about a set of exceptions suchesriks established in GATT Art. XX. The
dispute concerned a prohibition of the Americanegament on the production or sale of
cigarettes that contain flavors other than tobamcmenthol. The measure aimed at reducing
youth smoking. Indonesia complained that the meakindered its exports of clove-flavored
cigarettes while, at the same time, allowed the s&limenthol cigarettes produced in the US,
which were, for trade matters, ‘like’ products. TAppellate Body interpreted TBT taking
into consideration a ‘GATT balance’ between prewentprotectionism and allowing
Members to regulate their economies under Articleahd it ruled on the ‘likeness’ of clove
and menthol cigarettes and discrimination under TBE&S*.

24 G. Marceau; J. P. Trachtman, supra, at 364.
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The Appellate Body determined, in the US Clove @Gas, the “less favorable treatment”
approach under the TBT Agreement and went on totisaty TBT and GATT should be
interpreted in a coherent and consistent mannekihg at the TBT, Article 1, the Appellate
Body ruled that, in the absence of a rule simiaGATT Article XX in TBT, it must be
analyzed whether the detrimental impact on impstesns exclusively from a legitimate
regulatory distinction rather than spelling disdriation against an imported prodtrct

We turn to the concept of ‘likeness’ in TBT. In I97The Border Tax Adjustment Report set
out the four classic requirements for ‘likeness’ and dcompetitive relationship between
products’: i) the physical properties of the products in gjiem; ii) their end-uses; iii)
consumer tastes and habits vis-a-vis those prodatiiv) tariff classificatioff.

Such a Border Tax Adjustment test is usually daéd on the basis of not taking into
consideration the elements that motivated regulatio fact, regulation is the key approach
for understanding what is going on in the multitaterade scenario. Two main economic
theories are raised whenever one talks about regujadespite in modern times, other
theories have been developed. Richard A. Posnéaiagghat:

A major challenge to social theory is to explaie fmattern of government
intervention in the market - what we may call "emoic regulation.”
Properly defined, the term refers to taxes andidigssof all sorts as well as
to explicit legislative and administrative contraiger rates, entry, and other
facets of economic activity. Two main theories obmomic regulation have
been proposed. One is the "public interest” thebegueathed by a previous
generation of economists to the present generatidawyers. This theory
holds that regulation is supplied in response ®démand of the public for
the correction of inefficient or inequitable mark@tctices. It has a number
of deficiencies that we shall discuss. The secdmbry is the "capture"
theory - a poor term but one that will do for nolspoused by an odd
mixture of welfare state liberals, Marxists, andefimarket economists, this
theory holds thategulation is supplied in response to the demandsf o
interest groups struggling among themselves to maxize the incomes of
their members. There are crucial differences among the captuzerists. |
will argue that the economists' version of the toegd' theory is the most
promising but shall also point out the significamtaknesses in both the
theory and the empirical research that is allegedupport #’. (emphasis
added)

In the US — Tuna I, the dispute was related toes&is measures that affected tuna products,
discriminating against those that had not a ‘dalpdafe’ label. Mexico, which is a purse-
seine net country — not dolphin-safe, complainesiregy this US measure. WTO adjudicators
understood thahe US measures were not ‘even-handedince they were related to risks to
dolphins arising from different fishing methodsdifferent areas of the ocean and, as such,
were in violation of Article 2.%.

The US-COOL dispute, in a similar factual circumsi, was related to a US measure that set
out country of origin labelling (COOL) for some meproducts. Canada and Mexico
complained on the basis of discrimination. The WHAPpellate Body understood that
although the US measures did not mandate discrirmaman practice, compliance with that

25US — Clove Cigarettes, supra, at 179-182.

26 Working Party Report, Border Tax Adjustments, agd® Dec. 1970, BISD 18S/97.

27 Richard A. Posner. Theories of Economic Regulatidenter for Economic Analysis of Human Behaviod an
Social Institutions. National Bureau of EconomicsBarch Inc. New York, May, 1974.

28 United States — Measures concerning the importatimrketing and sale of tuna and tuna products.
WT/DS381/AB/R.
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measure required segregation of meat and livestoc&rding to origin, thus imposing higher
segregation costs on ‘like’ imported livestétk

From Posner’s remarks, it is possible to identip main features of regulation: i) correcting
the market for public interests; and ii) helpingm® specific groups’ demands to maximize
their interests and incomes. Both features have bpplied nowadays. Nevertheless, it must
be said that the ‘multilateral trade crisis’ hasdemgone by a process of substitution for
modern regulatory barriers anmdgulation has become the main instrument to protec
domestic industry in the name of public health, cosumer’s protection and the
environment.

In the case Japan Alcoholic Beverages Il, a “comipetrelationship” between “said to be
like products” was constructed on the economic ephof “cross-elasticity of demand”,
looking at a shift of consumption to another goeeérg time there is the rise of a product
price®°.

On the other hand, in Korea Beef, the Appellate \Badcepted a differential treatment
between domestic and imported produessfar as it was not ‘less favorable’That ruling
related to Article Ill, GATT, which, according tché Appellate Body only prohibits
discriminatory treatment that ‘modifies the conatiis of competition in the relevant market to
the detriment of imported products’

2.4.2. Like products in SPS

Under SPS, Article 2.3:

Members shall ensure that their sanitary and phyitesry measures do not
arbitrarily or unjustifiably discriminate betweenelkhbers where identical or
similar conditions prevail, including between theivn territory and that of
other Members.

On the other hand, SPS Article 5.5 states that

With the objective of achieving consistency in #pplication of the concept
of appropriate level of sanitary or phytosanitargtpction against risks to
human life or health, or to animal and plant lifehealth, each Member shall
avoid arbitrary or unjustifiable distinctions inetHevels it considers to be
appropriate in different situations, if such distions result in discrimination
or a disguised restriction on international trabllembers shall cooperate in
the Committee, in accordance with paragraphs Ind23aof Article 12, to
develop guidelines to further the practical implatagion of this provision.

In Australia — Salmon (2000), the Panel understihadl SPS Article 2.3, despite its wording
that is quite similar to GATT Article XX, rules owdliscrimination between both similar and
different products, having, as such, a broader escthyan the one set in Article 8°5

2 United States — Certain Country of Origin Labgl{COOL) requirements, WT/DS384/AB/R
WT/DS386/AB/R

30 See Appellate Body Report, Japan — Alcoholic Bages Il, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, at 26.

31 Appellate Body Report, Korea — Various Measure8eaf, WT/DS161/AB/R and WT/DS169/AB/R,

at 137.

32 Australia — Salmon (Article 21.5 DSU)"), WT/DS18AR adopted 20 Mar. 2000, at para. 7.112.
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Therefore, under SPS, there is no ‘like products analysis’ stce the focus is the
justification for discrimination between situations under the SPS prohibition itself®.

As already pointed out, under TBT, the ‘like protu@nalysis applies and it is expressed in
all the articles listed for MFN and National Treaimh

2.5. The requirement for necessity tests

In GATT, Article XX (a), (b) and (d), the measurashto be ‘necessary’ in order to fulfil the
requirements of the chapeau. Article XX establishes

Subject to the requirement that such measures arapplied in a manner
which would constitute a means of arbitrary or stifiable discrimination
between countries where the same conditions prewail a disguised
restriction on international trade, nothing in thisggreement shall be
construed to prevent the adoption or enforcemerartyycontracting party of
measures:

(a) necessaryto protect public morals;

(b) necessaryto protect human, animal or plant life or health;

(d) necessaryto secure compliance with laws or regulations Wwhace not
inconsistent with the provisions of this Agreemémtjuding those relating to
customs enforcement, the enforcement of monopotipsrated under
paragraph 4 of Article Il and Article XVII, the pwection of patents,
trademarks and copyrights, and the prevention ofeplive practices.
(emphasis added)

The ‘necessity requirement’, under GATT, is an itafftive defense’. The provisions of
GATT Article XX become relevant only after a viatat of another GATT provision is
found. The burden of proof is on the defendant davince that the measure at stake is
necessary and no less trade restrictive alterrsasive reasonably availabte

For quite a long time, the evaluation of a ‘necessaeasure’ was interpreted as being the
least trade restrictive method of achieving theirddsgoals. The shift in interpretation has
been made iEC — AsbestqKorea — Various Measures on BeefdBrazil — Tyres®.

Differently from GATT Article XX that applies the n ecessity requirement as a
‘justification’ for restrictions found to violate o ther provisions, including basic market
access rights, the TBT and SPS Agreements have maitla ‘positive requirement’ on all
relevant regulations not to be more restrictive tha necessary.Proof of necessity is
framed as an obligation of the defendant and timeptainant is required to bring out a prima
facie case.

In evaluating whether a measure was really necgssakorea — Various Measures on Beef
the Appellate Body ruled that the greater the dbution to the realization of the end
pursued, the more easily a measure might be coesid® be necessary In Brazil-

Retreated Tyreshe Appellate Body considered that a measuregseseof contribution must,

33 G. Marceau and J. P. Trachtman, supra, at 368.

34 G. Marceau and J. P. Trachtman, supra, at 378.

35 Appellate Body Report, EC Asbestos, WT/DS135/AB{Rrea - Beef, supraAppellate Body Report, Brazil
— Measures Affecting Imports of Retreaded Tyres/BE332/AB/R (3 Dec. 2007) (‘Brazil — Tyres’).

36 G. Marceau and J. P. Trachtman, supra, at 368.

7 Korea - Beef — supra, at para. 163.
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at minimum, be “material”. Such a “material contriion” requirement has become ever since
an important element in the analysis of the netes=se®,

2.5.1. The necessity requirement in TBT

In interpreting the TBT Agreement, Article 2.2, tAppellate Body defined the necessity test
in US — Tuna Il (2012).

Article 2.2 establishes that

Members shall ensure that technical regulationaterepared, adopted or
applied with a view to or with the effect ofeating unnecessary obstacles
to international trade. For this purpose, technical regulatisigll not be
more trade-restrictive than necessary to fulfil a égitimate objective
taking account of the risks non-fulflment wouldeate. Such legitimate
objectives are, inter alia national security requirements; the prevention of
deceptive practices; protection of human healthadety, animal or plant life
or health, or the environment. In assessing swsks rirelevant elements of
consideration are, inter alia: available scientdied technical information
related processing technology or intended end-ofspsoducts.

The preamble of TBT clearly states that the agre¢msbould ‘further the objectives of
GATT 1994’ and therefore it should be interpretedrnhoniously with the necessity
requirements from GATT Article XX.

In US — Tuna ll, the Appellate Body affirmed thatshould be undertaken a ‘relational
analysis’ comparing the measure at stake and iggedeof contribution to a legitimate

objective, the risks that non-fulfilment of thigglemate objective would create and the trade
restrictiveness of the measure to potentially awéd alternatives.

In analyzing TBT, Articles 2.1 and 2.2, the Apptdld8Body set out, in the US Cool Case, a
‘balancing requirement’. The balance would be adadecomparing the determination of
‘non-discrimination’ from Article 2.1 with the ‘nessity requirement’ of Article 2.2. Article
2.1 contains wording related to GATT, Atrticles Idahl (‘like products’ and ‘less favorable
treatment’). The Appellate Body found that ‘whereegulatory distinction is not designed
and applied in an even-handed manner (...) théhdi®on cannot be considered ‘legitimate’
under Article 2.4°,

Nevertheless, to date, under the Appellate Bodgfatsy, no Member was found in breach
of Article 2.2 of TBT.

In the US-Clove Cigarettes, WTO adjudicators unect that Indonesia had not
demonstrated less trade-restrictive alternativedable and the US measure at stake could, in
fact, make a ‘material contribution’ to the objgetiof public health (reducing youth smoking
in the US). However, the measure was caught obdbis of discriminatidf.

In the US- Tuna IlI, the ‘dolphin-safe label' wasufa not more trade-restrictive than
necessary to fulfil its legitimate objective (prcien of the animal health and the

38 Brazil — Tyres, supra, at para. 210.

%% Robert Howse & Petros C. Mavroidis, Europe’s Eimdv Regulatory Strategy for GMO — the Issue of
Consistency with WTO Law: of Kine and Brine, 24 &oam Intl. L. J. 317, 324 (2000).

40 Appellate Body Report, US — COOL Requiremewd,/DS384/AB/R at para. 171.

41 US — Clove Cigarettes, supra, at 179-182.
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environment — since the measure discouraged thefudshing techniques that are harmful to
dolphins). Nevertheless, the measure at stake iagaught on the basis of discrimination.

In the US-COOL dispute, the WTO Appellate Body wasble to determine whether the US
measures were more trade-restrictive than necedsafylfil a legitimate objective. The
measure was caught, once more, on the basis eindisation only.

2.5.2. The necessity requirement in SPS

SPS Atrticle 5.4 to 5.6 establish that

4. Members should, when determining the appropiietel of sanitary or
phytosanitary protection, take into account theeotiye of minimizing
negative trade effects.

5. With the objective of achieving consistency hre tapplication of the
concept of appropriate level of sanitary or phyhitsay protection against
risks to human life or health, or to animal andnpléfe or health, each
Member shall avoid arbitrary or unjustifiable digtiions in the levels it
considers to be appropriate in different situatjgihsuch distinctions result in
discrimination or a disguised restriction on intional trade. Members shall
cooperate in the Committee, in accordance with graphs 1, 2 and 3 of
Article 12, to develop guidelines to further theagtical implementation of
this provision. In developing the guidelines, then@nittee shall take into
account all relevant factors, including the excmmil character of human
health risks to which people voluntarily exposentelves.

6. Without prejudice to paragraph 2 of Article 3hem establishing or

maintaining sanitary or phytosanitary measures doiexe the appropriate

level of sanitary or phytosanitary protection, Mardbshall ensure that such
measures are not more trade-restrictive than reduio achieve their

appropriate level of sanitary or phytosanitary gotibn, taking into account

technical and economic feasibility.

In Australia — Salmonthe Appellate Body understood that, in order stalelish a violation
under SPS, Atrticle 5.6, the complaining party mpsive that i) a measure is reasonably
available, considering technical and economic felty; ii) an alternative measure does not
achieve the Members’ appropriate level of sanitaryphytosanitary protection; or iii) the
measure at stake would be consistent with Artic ibit is not significantly less trade-
restrictive’?,

In the EC - Hormonesthe Appellate Body identified three elements, alihcumulatively
must be demonstrated for a violation of Article &ril pointed to ‘warning signals’:

214. The first element is that the Member impoghmg measure complained
of has adopted its own appropriate levels of sanjpaotection against risks
to human life or health in several different sitoas. The second element to
be shown is that those levels of protection exhdlligitrary or unjustifiable
differences (‘distinctions’ in the language of Até& 5.5) in their treatment of
different situations. The last element requirest tihe arbitrary or
unjustifiable differences result in discrimination a disguised restriction of
international trade. We understand the last elentertte referring to the
measure embodying or implementing a particular |lexfe protection as
resulting, in its application,

42 Appellate Body Report, Australia — Salmon, WT/DSB/R, supra, at para. 194.
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in discrimination or a disguised restriction oreimational trade. . . .

215.We consider the above three elements of Ariddeto be cumulative in
nature; all of them must be demonstrated to beepta§ violation of Article
5.5 is to be found. In particular, both the secand third elements must be
found. The second element alone would not suffide third element must
also be demonstrably present: the implementing ureasiust be shown to
be applied in such a manner as to result in disoation or a disguised
restriction on international trade. The presencé¢hefsecond element — the
arbitrary or unjustifiable character of differencas levels of protection
considered by a Member as appropriate in differsitgations — may in
practical effect operate as a ‘warning’ signal ttiet implementing measure
in its application might be a discriminatory mea&sar might be a restriction
on international trade disguised as an SPS medsurthe protection of
human life or healt.

It seems that the test under SPS, Article 5.5, asensophisticated than the one under the
chapeau of Article XX, GATT. The Members’ rights adopt SPS measures are conditional
ones and such conditions are stringent. Under GAAifficle XX, Members have an
exceptional right to adopt measures therein listed such conditions are less stringent, but
such a right has to be balanced in face of the etakcess rights of other Memirs

In an analysis of SPS, Article 5.6, the Appellatedf3, in Australia — Applesconfirmed that a
violation of Article 5.6 requires proof by the colamant that ‘a proposed alternative measure
to the measure at issue: (i) is reasonably availEiing into account technical and economic
feasibility; (i) achieves the Member's approprialevel of sanitary or phytosanitary
protection; and (iii) is significantly less restie to trade than the contested SPS measure’.
That seems to be a “call for a necessity/balant@sgunder Article 5.6 of the SPS Agreement
fairly similar to that developed in Korea — VarioMgasures on Beef and EC-asbe$tos

2.6.Process and Production Methods (PPMs)

Discrimination based on Process and Production dti{PPMs) were ruled out of the WTO
in many circumstances. However, new interpretatmm&BT and SPS have accepted PPMS
based on legitimate objectives.

2.6.1. PPMs under TBT

TBT, Annex 1, sets the technical regulation deifamif which includes related process and
production methods. Technical regulations are thatefined as documents which

Lay down product characteristics or their relatedcpsses and production
methods, including the applicable administrativevisions, with which
compliance is mandatory. It may also include orldeelusively with
terminology, symbols, packaging, marking or lalmgjlrequirements as they
apply to a product, process or production method.

The Standards Code did not include PPMs.

43 Appellate Body Report, EC — Hormones, WT/DS26/AB/RT/DS48/AB/R, at para. 214-215.
44 G. Marceau and J. P. Trachtman, supra, at 399.
45 G. Marceau and J. P. Trachtman, supra, at 410.
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In the US Clove Cigarettes, the Appellate Body understood thathnical regulations may
create distinctions basedn differences betweeprocess and production methods as far
asthe trade barriers they create based on legitimate objectives.

2.6.2. PPMs under SPS

The SPS Agreement, Annex A, sets out a definitibeamitary and phytosanitary measures,
wherein it is stated that SPS are measures applied:

(a) to protect animal or plant life or healthithin the territory of the
Member from risks arising from the entry, establigimt or spread of pests,
diseases, disease-carrying organisms or diseasggaurganisms;

b) to protect human or animal life or healtlithin the territory of the
Member from risks arising from additives, contanmitsa toxins or disease-
causing organisms in foods, beverages or feedstuffs

(c) to protect human life or health within the temy of the Member from
risks arising from diseases carried by animalsntplar products thereof, or
from the entry, establishment or spread of pests; o

(d) to prevent or limit other damageithin the territory of the Member
from the entry, establishment or spread of pests.

Sanitary or phytosanitary measures include all veaie laws, decrees,
regulations, requirements and procedures includimgy alia, end product
criteria; processes and production method§..)

Annex A clearly rules out of the SPS coverage nreasto protect health or to prevent or
limit damage outside the Member’s territory.

Therefore measures that address PPMs out of thebktesrierritory would not be under the
SPS coverage. Nevertheless it ‘includes measunespafrting states regulating PPMs outside
of their territory, where the goal is to protectalile within the territory; for example,
regulation of foreign slaughterhouse practices m@yconsidered SPS measures. Most SPS
PPMs will be product-related since they focus antthalth risk of imported food produdfs’

2.7. When regulatory measures are obstacles tonatmnal trade

A measure might be an obstacle to internationaetr@depending on its nature or objective,
risk assessment and other issues. Under TBT and &Rtasure might be an obstacle to
trade within different circumstances.

2.7.1. Obstacle to trade within TBT

The TBT Agreement, Article 2.2, establishes thaheasure is an unnecessary obstacle to
trade if it is more restrictive than necessary to achieve a legiiate objective
Nevertheless, the wording of that Article requikésmbers to take into account the risks non-
fulfilment would create.

The text of the TBT Agreement exemplifies whetheroajective is legitimate and states that
‘legitimate objectives’ areinter alia: ‘national security requirements; the preventimin
deceptive practices; protection of human healtkadety, animal or plant life or health, or the

46 US — Clove Cigarettes, supra, at 179-182.
47 G. Marceau and J. P. Trachtman, supra, at 414.
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environment’ (Article 2.2, second part). The wogliinter alia’ means that this is a non-
exhaustive list.

In the US Tuna Il, Mexico raised a claim, underidet 2.2, complaining against a US
measurewhich had established conditions for use of a ‘Hoigsafe’ label on tuna products.
Such conditions were related to the access to tBeDdpartment of Commerce official
‘dolphin-safe’ label, only available under the metation of certain documentary evidence,
which varied depending on the area where tunarigeBed and also on the fishing techniques
that are used.

The Panel understood that the measures had aratgtiobjective (consumer information and
dolphin protection) but that they fulfilled only i@lly those objectives and that Mexico had
identified less trade-restrictive alternativesttoe same level of protectitfh

However, the Appellate Body reversed the Panefidifig on that specific matter, upholding
that Mexico did not demonstrate that the labellingvisions were more trade restrictive than
necessary to fulfil the US legitimate objectitfes

Moreover, if a technical regulation is adopted, stiould only be maintained if the
circumstances or objectives giving rise to its dowpare kept. Otherwise they will also be
considered obstacles to international trade evendih the original reasons for its adoption
were legitimate ones. That is the wording of Agi2l 3.

There is alsoa presumption of conformity with the TBT Agreement of technical
regulations based on international standards andherefore, a presumption of not being an
obstacle to international trade. That is the comom of Article 2.4 and Article 2.5 of the
TBT Agreement. In the last part of the Article 4t5s very clear that:

Whenever a technical regulation is prepared, adopteapplied for one of
the legitimate objectives explicitly mentioned irmragraph two (as set
above), and is in accordance with relevant intéonat standards, it shall be
rebuttably presumed not to create an unnecessataae to international
trade.

Nevertheless, standards might be ineffective oppnapriate and, as such, Members may
deviate from their adoption, according to Articld.2

2.7.2. Obstacles to trade within SPS

The SPS Agreement, in Article 5.1, disposes thambkys shall ensure that their sanitary or
phytosanitary measures are based on an assesswmappropriate to the circumstances, of
the risks to human, animal or plant life or healthking into account risk assessment
techniques developed by the relevant internatiamglanizations. Otherwise, they may
constitute unnecessary obstacles to trade.

Under the SPS Agreement, in the assessment of, did&mbers shall take into account:
available scientific evidence; relevant processek@moduction methods; relevant inspection,
sampling and testing methods; prevalence of spedifeases or pests; existence of pest — or
disease — free areas; relevant ecological and @mwiental conditions; and quarantine or
other treatment, according to Article 5.2.

48 US — Tuna Il, Panel Report, para. 7.379-7.623.
4 US -Tuna I, AB Report, WT/DS381/AB/R, 2012, para. 333.
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Moreover, under the SPS Agreement, Article 5.3, Mers shall take into account as relevant
economic factors: the potential damage in termesd of production or sales in the event of
the entry, establishment or spread of a pest eades the costs of control or eradication in the
territory of the importing Member; and the relativast-effectiveness of alternative
approaches to limiting risks.

In order to achieve consistency in the applicatidnan ‘appropriate level of sanitary or
phytosanitary protection against risks to humaa d&if health, or to animal and plant life or
health’, a Member shall, according to Article 5f3lee SPS Agreement:

5.5 (...) avoid arbitrary or unjustifiable distinati® in the levels it considers
to be appropriate in different situations, if sudistinctions result in
discrimination or a disguised restriction on intgional trade.

In the EC-Hormonesthe Appellate Body found that three elements rbesttemonstrated to
establish an inconsistency with Article 5.5:

a) The Member imposing the measure complained of Haptad its own
appropriate levels of sanitary protection agaiisitsrto human life or
health in several different situations;

b) Those levels of protection exhibit arbitrary or wstjfiable differences
(‘distinctions’ in the language of Article 5.5) itheir treatment of
different situations.

C) The arbitrary or unjustifiable differences resuit discrimination or a
disguised restriction of international trade

The Appellate Body, in the EC Hormones, also naked the three elements are cumulative
in naturé®,

Moreover, in theAustralia-Salmonthe Appellate Body noted that distinctions in kxeel of
protection can be said to be arbitrary or unjusbie whenever the risk is, at least, equally
high between the different situations at issuehigs specific case, the distinctions in levels of
sanitary protection reflected in Australia’s treatrhof ocean-caught Pacific Salmon and, on
the other, herring used as bait and live ornamdmtsh, which was considered by the AB
‘arbitrary or unjustifiable’, according to the wangd of Article 5.52

Besidesthere is also a presumption of conformity with theSPS Agreemenivhenever it is
adopted a measure that conforms to international standards, guidelines or
recommendations That is the wording of Article 3.2.

Notwithstanding such a provision, Article 5.6 statkat a Member should take into account
‘technical and economic feasibility’ whenever ‘ddishing or maintaining sanitary or
phytosanitary measures to achieve the approprietel [of sanitary or phytosanitary
protection’ and that they should ensure that ‘suefasures are not more trade-restrictive than
required to achieve their appropriate level of sagior phytosanitary protection’.

2.8. A quest for harmonization — mutual recognitiequivalency and regulatory coherence

Provisions related to technical barriers to tradd # sanitary and phytosanitary standards
and regulations have become core issues in thetiiaggos of preferential trade agreements

50 EC — Hormones, AB Report, , supra, para. 214.
51 |bid. , para. 215.
52 Australia-Salmon, supra, para. 155.
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(PTAs). Among such provisions, harmonization andiiemjence are ‘keywords’ in the
contemporary trade negotiations. They both havermeca ‘mandate’ for the 2lcentury
international trade.

In general, harmonization stands for replacemermliféérent domestic product standards and
domestic regulatory policies by uniform standardat that is not its sole meaning for
contemporary negotiations. Many international tradeeements — such as the SPS and the
TBT — encourage or enquire members to harmonizelatds or accept different ones on the
basis of equivalence.

Stevens remarks that:

The term "harmonization" is inexact and now encosspa the different
processes for enhancing the use of policy instrasn@ternationally. For the
most part, the purpose of these efforts is not sechnto achieve identical
regulations or standards, but to converge intesnati methods for
developing and administering standards. Such appesainclude pre-market
harmonization, mutual recognition, equivalency, aeférence standards. To
date, these approaches have been applied almest twlproduct standards
(particularly for food and chemicals), and are ity trade-promoting
rather than environment-enhancing conce&pts

Therefore Equivalence is an instrument for a haigation procedure, despite it has been
used in the construction of many treaties as vwas a separate issue. Stevens also further
develops a specific definition for equivalence:

Equivalency assumes that if two different standahdse an equivalent
effect, then a country should allow goods to eittemarket based on these
standards. Equivalency affords the same degreeotéqiion to each country,
but allows regulations or standards to be quamébt different. It has the

advantage of recognizing the different circumstangeder which countries
protect their consumers and environments, while tteg same time

recognizing the different conditions and factorsttlnfluence standard-
setting.

Moreover, harmonization methods have differed frame PTA to the other. Andrew Stoler
points out that:

There are, broadly, two models for dealing witmd&rds measures in PTAs.
Where the European Union (EU) is a party to a Pih&, agreement often
calls for the partner country to harmonize its owdil standards and
conformity assessment procedures with those oEtbe PTAs in the Asia-

Pacific region and those in which the United Stétes partner typically seek
to address problems resulting from different nalorstandards and
conformity procedures through a preference forrivddonal standards or
through the use of mutual recognition mechantSms

The ‘working language’ in the TTH negotiations is ‘regulatory coherente’Whether the
stage of negotiations will pass to the stage @tyrsignatures is a matter of whether a treaty

53 Stevens, C. 1993. Harmonization, trade and the@mwent. International Environmental Affairs 5 (#p-49.
54 |bid.

55 Andrew L. Stoler. TBT and SPS Measures, in practiean Pierre Chauffour and Jean-Christophe Mais) (
Preferential Trade Agreement Policies for Developtna handbook. The World Bank Group, 2011, at 216.

http://siteresources.worldbank.org/INTRANETTRADE&Rearces/C11.pdf

56 EU-US Transatlantic Trade and Investment Partigrsh

57 European Commission Directorate-Geneal for Tr&date of Play of TTIP negotiations ahead of thedund

of the negotiations, July, 2014.



33 | Regulatory Barriers to Trade: TBT, SPS and
Sustainability Standards

is really envisaged by the two negotiating natiddevertheless, Parker and Alemanno have
already pointed out that the TTIP negotiations hambanced regulatory coherence and
cooperation between the EU and the US, by ‘progdiegotiators, stakeholders and the
public with a comparative overview of the US and IEgislative and regulatory processes in
their current form, highlighting differences anchgarities™2,

Governments that were signatories to the 1979 &tdsdCode agreed to use relevant
international standards, such as those for foodtypafeveloped by the Codex Alimentarius
Commission, except when they considered that teeselards would not adequately protect
health. This represented the beginning of the piacof harmonization in the multilateral
systeni®. Such harmonization wording is also included i ™8T and SPS Agreements.

2.8.1. Harmonization under TBT

Harmonization is one of the main features of eleiimy or diminishing technical barriers to
trade. In the TBT Agreement, Article 2.4 encouralyesmbers to use existing International
Standards for their national regulations:

2.4 Where technical regulations are required ardvaat international

standards exist or their completion is imminent,nibers shall use them, or
the relevant parts of them, as a basis for theinrtieal regulations except
when such international standards or relevant pastdd be an ineffective or
inappropriate means for the fulfilment of the legdte objectives pursued,
for instance because of fundamental climatic orggaghical factors or

fundamental technological problems.

Under the TBT Agreement, international standafisukl not be applied whenever they are
ineffective or inappropriate for the fulfilment tife legitimate objectives pursued. Article 2.4
exemplifies for instance because of fundamentamatic or geographical factors or

fundamental technological problems.

For the purposes of its application, the TBT Agreatrdefines standards on Annex 1:

1.2. Standard

Document approved by a recognized body, that pesvifor common and
repeated use, rules, guidelines or characterigtcsproducts or related
processes and production methods, with which campé is not mandatory.
It may also include or deal exclusively with terwlogy, symbols,
packaging, marking or labelling requirements asythpply to a product,
process or production method.

In the US Tuna I the Agreement on International Dolphin ConseoratProgram (AIDCP)

was not considered by the Appellate Body an ‘irdé@amal standardizing organization’, for
the purposes of the TBT Agreement. The AppellatdyBeversed the Panel’s finding that the
‘dolphin-safe’ definition and certification develeg within the framework of the AIDCP is a
relevant international standard within the meanafigArticle 2.4 of the TBT Agreement,

concluding that the AIDCP, acceded only by invdatiis not an international standardizing
organization since it is not ‘open’ to relevant lesdof any country; it is not ‘open to at least

%8 Richard Parker and Alberto Alemanno, Towards EifecRegulatory Cooperation under TTIP: a
Comparative Overview of the EU and US Legislatimd &egulatory Systems. European Commission. DG
TRADE. Reported on 13 May 2014, Available latp://ec.europa.eu/trade/policy/infocus/ttip/resms/
(Access on 27 August 2014)

59 Griffin, supra at note 1.
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all Members®®. A standardizing body should obey the six prirespéstablished by Decision
G/TBT/9 — transparency, openness, impartiality eodsensus, effectiveness and relevance,
coherence and development dimen&ion

In the EC Sardinesthe Appellate Body accepted the Panel’s integpigat on the explanatory
note to Annex 1.2 of the TBT Agreement, whereinonder to have a standard, it is not
necessary to have ‘consensus’ on the approvaleofitltument. Standards do not have to be
based on consensThe measure at stake included a specificationahly products made
out of Sardina Pilchardus Walbauniished in European waters, could be labeled gmesd
sardines’. Peruvian sardinesSardinops sagax sagaftsshed in South American Waters, were
prevented from being marketed as ‘preserved sasdifibe Appellate Body found that the
measure at stake was inconsistent with TBT sine@&d not based on a ‘relevant international
standard’ from the FAO/WHO-administered Codex Alitagius Commissidii.

On the other hand, in théS — Tuna Il where WTO Appellate Body found that the ‘dolphin-
safe’ definition and certification, under the franoek of the Agreement on the International
Dolphin Conservation Program (AIDCP), to which nparties can accede only by invitation,
was not a relevant international standard. Theeefttre US was not under the obligation to
base its measures on it. In this dispute, there mBgence to the ‘Six Principles’ in the
recognition of standardizing bodies for the purgasithe TBT Agreement.

As already pointed out, Equivalence is a compleargrapproach to technical harmonization
— it is one of the instruments for the harmonizapoocess. Both agreements encourage WTO
Members to recognize each other’s procedures f@sasg whether a product conforms.

Under TBT, members shall give positive consideratio accepting as equivalent technical
regulations of other Members, even if these regnatdiffer from their own, provided they

are satisfied that these regulations adequatefif the objectives of their own regulations.

That is the wording of Article 2.7.

A similar rule is stated in Articles 6.1 and 6.3tbé TBT Agreement for mutual recognition
of conformity assessment procedures.

2.8.2. Harmonization under SPS

The SPS Agreement, Article 3.1, encourages goventsrte establish national sanitary and
phytosanitary measures consistent with internatiorsdandards, guidelines and
recommendations, as such:

1. To harmonize sanitary and phytosanitary measomeas wide a basis as
possible, Members shall base their sanitary or geaytitary measures on

80 United Satates Tuna WB Report, WT/DS381/AB/R, 2012, para. 396-399.

61 G/TBT/9, 13 November 2000, para. 20 and Annex He Bix Principles were a Decision of the TBT
Committee (G/TBT/9, 13 November 2000, para. 20, &nd) on principles for development of internationa
standards, guides and recommendations with relatidwticles 2, 5 and Annex 3 of the Agreemenaithed at
guiding members in the development of internatietahdards and they consisted of a means of infgytiie
understanding of certain terms and concepts castaimthe TBT Agreement (such as “open” and “re¢ogph
activities in standardization”).

62 European Communities - Trade Description of SasliAB Report, WT/DS231/AB/R, para. 222.

83 This was an international standard for presereedises and sardine-type products that allowedeuodrtain
conditions, bottSardinops sagax sagaxdSardina pilchardus Walbauto be marketed as sardines.
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international standards, guidelines or recommeadsti where they exist,
except as otherwise provided for in this Agreememtd in particular in
paragraph 3.

Moreover, in the preamble, the SPS states thake tiera desire to further the use of
harmonized sanitary and phytosanitary measures eeetwMembers, on the basis of
international standards, guidelines and recommendat developed by the relevant
international organizations, includinghe Codex Alimentarius Commission, the
International Office of Epizootics, and the relevant international and regional omgdions
operating within the framework of theternational Plant Protection Convention.

In Annex A, the SPS brings a definition of whatansiders to be an international standard:

4.3. International standards, guidelines and recenaations

(a) for food safety, the standards, guidelines aedommendations
established by the Codex Alimentarius Commissiotatireg to food
additives, veterinary drug and pesticide resideestaminants, methods of
analysis and sampling, and codes and guidelinegg&nic practice;

(b) for animal health and zoonoses, the standaglgdelines and
recommendations developed under the auspices dhtdmational Office of
Epizooatics;

(c) for plant health, the international standardguidelines and
recommendations developed under the auspices ofSdwetariat of the
International Plant Protection Convention in coapen with regional
organizations operating within the framework of theernational Plant
Protection Convention; and

(d) for matters not covered by the above orgardnati appropriate standards,
guidelines and recommendations promulgated by otievant international
organizations open for membership to all Membess,identified by the
Committee.

There is a presumption rule set in Article 3.2hef SPS, wherein it is stated that:

2. Sanitary or phytosanitary measures which confdominternational
standards, guidelines or recommendatisimall be deemed to be necessiary
protect human, animal or plant life or health, amdsumed to be consistent
with the relevant provisions of this Agreement @ah@GATT 1994. (emphasis
added)

Encouragement to use international standards doamstitute a floor or a ceiling on national
standards, which means thadtional standards are not in breach of the SPS Agement
just because they differ from international norms$*.

The SPS Agreement clearly permits governments ttonsee rigid requirements than the
ones set in international standardssince they justify ibn the basis of scientific evidence
and the risks involvedand since they are not inconsistent with other igfoms of SPS. That
Is the provision set in Article 3.3:

3. Members may introduce or maintain sanitary oytgéanitary measures
which result in a higher level of sanitary or phsdaitary protection than
would be achieved by measures based on the relentamational standards,
guidelines or recommendations, if there is a siierjustification, or as a
consequence of the level of sanitary or phytosanipaotection a Member
determines to be appropriate in accordance withréfevant provisions of
paragraphs 1 through 8 of Article 5.(2) Notwithstmg the above, all

64 “Understanding the WTO Agreement on Sanitary alngtésanitary Measures”. In:
<http://wto.org/english/tratop_e/sps_e/spsund_ezhtm
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measures which result in a level of sanitary ortpégnitary protection
different from that which would be achieved by meas based on
international standards, guidelines or recommeadati shall not be
inconsistent with any other provision of this Agmesnt.

The statutes of these International organizatioastimned in the SPS agreement make clear
that their standards and recommendations are ndirg.

In the EC HormonesThe Appellate Body understood that the termseédasn’ (SPS, Article
3.1) have a narrow meaning, which is ‘derived fromiving the Members a flexibility
necessary to the application of the rest of theeagent. On the other hand, the term ‘in
conformity with’ (SPS, Article 3.2) does not esiabl an absolute presumption, since
Members may adopt domestic rules that set highemdsrds than the ones applied on
international levép.

Nevertheless, as it is observed by Marceau anchiimemn, ‘this is a refined system of applied
subsidiarity, subtly allowing national autonomy gab to certain constraints. Prior to the
advent of the SPS Agreement, Codex standards hagarticular binding force unless
accepted for application by national legislatfén’

Members shall accept the sanitary or phytosaniteggsures of other Members as equivalent,
even if these measures differ from their own onfrinose used by other Members trading in
the same product, if the exporting Member objetyidemonstrates to the importing Member
that its measures achieve the importing Member'prompiate level of sanitary or
phytosanitary protection. That is the wording & 8PS Agreement, Article 4.1.

The SPS Agreement, Article 4.1, is very clear inttera of transparency for equivalence:
reasonable access shall be given, upon requeshetamporting Member for inspection,
testing and other relevant procedures.

It should also be noted that the wording of the SP& more imperative than in the TBT
Agreement. Under SPSylembers shall accept the sanitary or phytosanitaryneasures of
other Members as equivalent...)’ (Art. 4.1).

On the other hand, under the TBT agreement, Membargly ‘shall give positive
consideration to accepting as equivalent techmaglilations of other Members (...) (Article
2.7).

The imperativeness of SPS is highlighted by theresgion “shall accept...” as equivalent
sanitary or phytosanitary measures of other Memtiissounds like a commandment, while
the lighter approach of the TBT Agreement mightr&marked on the wording “shall give
positive consideration to...”. That does not diminible importance of equivalence in the
TBT Agreement but it certainly makes the SPS Agre@more rigid on this issue.

2.9.The Precautionary principle

The Precautionary Principle (PP) has been artiedlagince the 1960s, but it gained
international agenda only in the 1990s. In the 1R8PDeclaration, the PP was established as
a principle of International Environmental Law, whihas also been quoted as its main
definition.

85 Appellate Body Report, EC — Hormones, WT/DS26/AB/RT/DS48/AB/R, at para. 165.
66 G. Marceau and Joel Trachtman, supra, at 388.
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Principle 15

In order to protect the environment, the precaatignapproach shall be
widely applied by States according to their captds. Where there are
threats of serious or irreversible damage, lackubbfscientific certainty shall
not be used as a reason for postponing cost-aeftectieasures to prevent
environmental degradation.

Wiener remarks that “controversial, it is variousigwed as salvation or blunder. Different
summaries of what the PP means include ‘betterteafesorry’, ‘uncertainty is no excuse for
inaction’ and ‘uncertainty requires action”. Maoneer, the PP may be the most pervasive,
innovative and significant ‘new principle’ of eneimmental policy, but ‘it may also be the

most reckless, arbitrary and ill-advised’ &he

Since the Rio Declaration, the precautionary apgrdes been incorporated into the wording
of many treaties, not only in the environmentalesph Some international trade treaties have
also adopted a ‘precautionary language’. In the W#@ SPS is on the top list whenever
precaution is on debate.

2.9.1. Precaution under SPS

Under the SPS Agreement, the Precautionary Precgpénshrined in the Preamble, Articles
3.3 and Atrticle 5.7. However, it has been undetopthe Appellate Body that the inclusion
of the precautionary principle in the SPS Agreemsnhot a ‘ground for justifying SPS
measures that are otherwise inconsistent with liigaiions of Members set out in particular
provisions of that Agreemef¥;

In fact, in theEC Hormonesthe Appellate Body understood that it is veryentain whether
the precautionary principle can be recognized aeggnprinciple of international |&i®
Moreover, in this case, the European Commissidedan provide enough evidence that the
precautionary principle could set the basis fortrigdon of imported beef treated with
hormones.

The Preamble of the SPS Agreement, initpéragraph, states that:

Desiring to further the use of harmonized sanitamyd phytosanitary
measures between Members, on the basis of intenaétistandards,
guidelines and recommendations developed by thevaet international
organizations, including the Codex Alimentarius Q@aission, the
International Office of Epizootics, and the relevarternational and regional
organizations operating within the framework of theernational Plant
Protection Conventionwithout requiring Members to change their
appropriate level of protection of human, animal orplant life or health.
(emphasis added)

Article 3.3 states that:

67 Jonathan b. Wiener. The Rhetoric of Precaution]JIrB. Wiener, M. D. Rogers, J. K. Hammitt andHP.
Sand, The Reality of Precaution. Comparing Risk URe@n in the United States and Europe, Washington
2001, at 04.

68 Appellate Body Report, EC — Hormones, supra, ed.[f24.

% |bid., at para. 123.
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Members may introduce or maintain sanitary or phytcsanitary measures
which result in a higher level of sanitary or phytsanitary protection
than would be achieved by measures based on theaeant international
standards, guidelines or recommendations, if thereis a scientific
justification, or as a consequence of the level shnitary or phytosanitary
protection a Member determines to be appropriatan accordance with the
relevant provisions of paragraphs 1 through 8 oftickr 5.(2)
Notwithstanding the above, all measures which taésid level of sanitary or
phytosanitary protection different from that whiglould be achieved by
measures based on international standards, guedetin recommendations
shall not be inconsistent with any other provisioh this Agreement.
(emphasis added)

Article 5. 7 disposes that:

In cases where relevant scientific evidence is irigient, a Member may
provisionally adopt sanitary or phytosanitary measuies on the basis of
available pertinent information, including that from the relevant
international organizations as well as from sanitay or phytosanitary
measures applied by other Membersln such circumstances, Members
shall seek to obtain the additional informationessary for a more objective
assessment of risk and review the sanitary or glaylitary measure
accordingly within a reasonable period of time. pdasis added)

The wording of the&SPS Agreement is very clear in the sense thati$ dot require Members
to ‘change their appropriate level of protectiom’allows them to introduce or maintain a
higher level of protection or even a different lewé protection where relevant scientific
evidence is insufficient.

Under the SPS Agreement, it is adopted the ‘sdiedy approach to deal with scientific
uncertainty’. Nevertheless, under Article 5.7, the Agreemetiwa Members to adopt a
‘different level of protection approach’, but attkame time it commands them to seek to
obtain the additional information necessary for arenobjective assessment of risk and
review the sanitary or phytosanitary measure withireasonable period of time. This last
provision indicates that such ‘different level abfection measure’ might be provisory unless
conditions are kept, since they must be reviewediwa reasonable period of time.

In Japan — Agricultural Products |[ithe Appellate Body interpreted Article 5.7 of Sl
ruled that it can be satisfied if four cumulativequirements are met: i) relevant scientific
evidence is insufficient; ii) the measure is addptm the basis of available pertinent
information; iii) the Member seeks to obtain theliidnal information necessary for a more
objective assessment of risk and iv) the Membeievey the measure accordingly within a
reasonable period of time

An interpretation of ‘insufficient scientific evidee’ was given by the Panel in théS
Hormones — Continued Suspensiarentioned in th&&C- Hormoneswherein a provisional
ban on certain hormones was enacted by the ECP&hel understood that the respective EC
Directive was in violation of Article 5.7 of the SPAgreement since the available scientific
evidence was not, in fact, insufficiéht

70 “Understanding the WTO Agreement on Sanitary alngtésanitary Measures”. In:
http://wto.org/english/tratop _e/sps_e/spsund_e.htm

1 Appellate Body Report, Japan — Agricultural Pradut; WT/DS76/AB/R, para. 89.

2 Appellate Body Report, United States — Continuadp®@nsion of Obligations in the EC — Hormones
Dispute, WT/DS320/AB/R, para. 621.
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If there is scientific evidence and it is availgbiemight be considered sufficient for the
purpose of that SPS provision. Nevertheless, theeAgte Body reversed the Panel’s findings
and ruled that even so the Member has the rigbet@ higher level of protection under the
SPS, but it ‘may require it to perform certain @sl as part of its risk assessment that is
different from the parameters considered and teeareh carried out in the risk assessment
underlying the international standafd’

2.9.2. Precaution under TBT

There is not such an explicit precautionary wordmdBT. However, in an interpretation of
GATT Article XX, the Appellate Body ruled, in theC Asbestqgsthat it is undisputed that
WTO Members have the right to determine the levieprotection of health, which they
consider appropriate in a given situattbn

If such a right is recognized, each Member mayrdate their appropriate level of protection
and this is in itself an evidence of a precautigmate’™.

Moreover, despite the encouragement TBT gives éoue of international standards, it sets
the rule for ineffectiveness or inappropriatenessuch standards for the objectives pursued
and allows Members, in such a case, not to uselatdnmorms, for instance because of
fundamental climatic or geographical factors ordamental technological problems.

Under TBT, Article 2.4:

Where technical regulations are required and relevaernational standards
exist or their completion is imminent, Members shade them, or the
relevant parts of them, as a basis for their teximegulations except when
such international standards or relevant parts dvdad an ineffective or
inappropriate means for the fulfilment of the lagate objectives pursued,
for instance because of fundamental climatic orggsphical factors or
fundamental technological problems.

Nevertheless, even a precautionary principle reizegnunder the WTO system has to obey
the principles governing both TBT and SPS preamdatesprecautionary measures cannot be
applied in a manner which would constitute a meafsarbitrary or unjustifiable
discrimination between Members where the same tiondiprevail or a disguised restriction
on international trade.

It must be said that a closer look at the precaatip principle and the way it has been applied
in the construction of regulation in Europe reffedissatisfaction with a slow decision-
making process based on conventional scientificcgunes’.

Regulation in Europe, such as REACH -Registration, Evaluation, Assessment of
Chemical$’, has equated the Precautionary Principle with merease in health and

bid- ‘pnara. 685-688.

74 Appellate Body Report, EC Asbestos, supra, at. 8.

5 G. Marceau; J. P. Trachtman, supra, at 401.

6 Lucas Bergkamp and Lawrence Kogan, Trade, theaBtiemary Principle, and Post-Modern Regulatory
Process. Regulatory Convergence in the Transatldméide and Investment Partnership. EJRR 04 (2Gi3),
499,

" REACH - Official Journal L 136 (2007), at. 3.
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environmental protection. ‘It is unclear, howevieow the PP’s application could have any
such salutary effects (...). It has been argued, kewthat the PP is not merely useless, but
positively harmful. The PP’s adverse implicatiorre #heir most visible in its ‘strongest’
version, which is triggered once there is at |lgaBha facie scientific evidence of a hazard
rather than a risk®,

The REACH registration/data gathering requiremdmgys the precautionary principle and
reflects a shift on regulatory paradigm, reversthg burden of proof from regulator to
producer or importer on the basis of an only sultst® hazardous properties not taking into
consideration the actual risk that such substapesss on human health or the environrffent

In the preamble of REACH, it has been disposed that

(69) To ensure a sufficiently high level of prdten for human health,
including having regard to relevant human poputatiooups and possibly to
certain vulnerable sub-populations, and the enwiamt, substances of very
high concern shouldin accordance with the precautionary principlee
subject to careful attentioAuthorization should be granted where natural or
legal persons applying for an authorization demmatst to the granting
authority that the risks to human health and theiemment arising from the
use of the substance are adequately control@ttherwise, uses may still be
authorized if it can be shown that the socio-ecdondranefits from the use of
the substance outweigh the risks connected withuses and there are no
suitable alternative substances or technologies dh@ economically and
technically viable. Taking into account the gooddtioning of the internal
market it is appropriate that the Commission shd@dhe granting authority.
(Emphasis added)

And REACH, Article 1 (3) disposes that:

This Regulation is based on the principle thatsitfor manufacturers,
importers and downstream users to ensure thatttaeyfacture, place on the
market or use such substances that do not adveaffelyt human health or
the environment.lts provisions are underpinned by the precautionary
principle. (Emphasis added)

As one recently released report observed, althdlighieEU Commission's Communication on
the Precautionary Principle provides that ‘the ptgionary principle is relevant only in the
event of a potential risk, even if this risk canmet fully demonstrated or quantified or its
effects determined because of the insufficiencynolusive nature of the scientific data’, it
fails to discuss how serious the risk or its conseges must be in order to trigger the
application of the precautionary principle.

While ECJ case law is helpful, it does not appedemninative. According to the report, such
case law holds, for example, that it is not sudiitito make a generalized presumption about
a putative risk or to make reference to a purelydtlyetical risk in the absence of scientific
(data) support. The report concludes that, in theeace of further direction, ‘it cannot be
deduced that the precautionary principle only asphvhere a potentially serious risk is
identified” and consequently, ‘the burden of proeicessary to justify such application may
be lower®.

8 Lucas Bergkamp and Lawrence Kogan, supra, at 499.
L. A. Kogan. REACH and International Trade Law]130at paral2.11.
80 . A. Kogan., 2013, supra, at paral2.11.
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It has been crystal clear that, in Europe, a ‘postlern skepticism’ towards empirical
evidence and universal reason has legitimated reutind social values instead of sci¢hce
and, as such, the precautionary principle has hemd as a way of setting regulations
standards that reflect much more the interestp@diic groups —such as industry, rather than
reflecting health, consumer’s or environmental @caon.

2.10. Transparency - Enquiry points and Notifications

In the negotiations of the 1979 Standards Codepagon was set for notification of other
governments, through the GATT Secretariat, of aghnical regulations, which were not
based on international standards. Such a provigirated what would develop into
procedures based on the principle of transpaféncy

Transparency is one of the main principles estabtisn TBT. Throughout the agreement, the
expressions “Members shall publish a notice” or tiers shall notify” are commandments
related to transparency for standards, technicgulations or conformity assessment
procedures. In TBT, Articles 2.9, 2.10, 3.2, %4, and 7.2 set such a wording.

Article 2.9 of TBT, for instance, provides that:

Whenever a relevant international standard doeserist or the technical
content of a proposed technical regulation is motaccordance with the
technical content of relevant international staddarand if the technical
regulation may have a significant effect on tratletber Members, Members
shall:

2.9.1 publish a notice in a publication at an eagpropriate stage, in such a
manner as to enable interested parties in other Bdesnto become
acquainted with it, that they propose to introduearticular technical
regulation;

2.9.2 notify other Members through the Secretapiathe products to be
covered by the proposed technical regulation, twetvith a brief indication
of its objective and rationale. Such notificatisisll take place at an early
appropriate stage, when amendments can still bednted and comments
taken into account;

2.9.3 upon request, provide to other Members pdatis or copies of the
proposed technical regulation and, whenever passitlentify the parts
which in substance deviate from relevant intermatictandards;

2.9.4 without discrimination, allow reasonable tifwe other Members to
make comments in writing, discuss these comment® upquest, and take
these written comments and the results of theseisisons into account.

The notification provisions in the TBT show how meers intend to regulate in order to
achieve specific policy goals and what are theedraifiects of their regulations. Notifications
have grown in importance in the last years. ‘Raoginformation about new regulations or
standards at an early stage, before they arezgthand adopted, gives trading partners an
opportunity to provide comments either bilaterallyin the TBT Committee, and to receive
feedback from industr§?. Early notifications might help to improve the ttyaof the draft

81 Lucas Bergkamp and Lawrence Kogan, supra, at 500.
82 R. Griffin, supra, at note 1.
8 The WTO Agreements Series, Technical Barriersrawl@&, 2014, at 24.
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regulation, thus avoiding potential trade probleassyvell as to assist producers and exporters
in adapting to the changing requireméhts

Since 1995, it has been observed a growing tendefogtifications in the TBT Committee,

which demonstrates its importance within the WTGteyn and, at the same time, it
demonstrates that regulatory measures have beem awopted by Members, in general, in
substitution of the old tariffs measures (See Fegur and 5).

FIGURE 4: Total number of notifications from WTO members (1995-2013)
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Besides “notification expressions”, TBT Article 1Points out to the importance of
establishing enquiry points in each Member. An @ygooint is a national body or institution

8 Ibid.

85 Thorstensen, V. Gianesella, F., CCGI, 2014.
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which must be able to answer all reasonable ereguirom other Members as well as for the
provision of related documents. All WTO Members aaguired to establish national enquiry
points to keep each other informed about barrteaswould fall under the TBT Agreement.

In Brazil, the focal point is INMETR®, which is the National body responsible for the
Brazilian WTO/TBT Enquiry Point, providing informah on technical requirements to
Brazilian exporters as well as supporting the Biazi government in all international

negotiations on technical barriers to tde

The same rule about enquiry points is establisheéda SPS (Annex B (3)).

Each Member shall ensure that one enquiry poirgtexvhich is responsible
for the provision of answers to all reasonable tjoes from interested
Members as well as for the provision of relevargudoents regarding:

(a) any sanitary or phytosanitary regulations agldpmir proposed within its
territory;

(b) any control and inspection procedures, prodactand quarantine
treatment, pesticide tolerance and food additiver@a@l procedures, which
are operated within its territory;

(c) risk assessment procedures, factors takercortsideration, as well as the
determination of the appropriate level of sanitarphytosanitary protection;
(d) the membership and participation of the Memioerpf relevant bodies
within its

territory, in international and regional sanitarynda phytosanitary
organizations and

systems, as well as in bilateral and multilateggeaments and arrangements
within

the scope of this Agreement, and the texts of sagheements and
arrangements.

Enquiry points are very important to assure trarespay.In some countries, the TBT and
SPS enquiry points are the same bodies. In Brazilthey differ and there is an
overlapping of competence between some Brazilian 8ies, which difficult transparency
in the country®8,

Under the SPS, Exporting Members claiming thatsawi#hin their territories are pest — or
disease-free areas or areas of low pest or digg@salence shall provide the necessary
evidence thereof in order to objectively demonsttatthe importing Member that such areas
are, and are likely to remain, pest— or diseasee-feas or areas of low pest or disease
prevalence, respectively. For this purpose, undécla 6.3 of SPS, reasonable access shall
be given, upon request, to the importing Memberifigpection, testing and other relevant
procedures.

2.11. TBT and SPS Committees and the Specific Trade @mnce

The TBT Committee is the major ‘clearing house’ fleembers to share information and the
major forum to discuss concerns about regulatiomistaeir implementation. In fact, the TBT

8 National Institute of Metrology, Quality and Teciogy (INMETRO) was created by law in December, 3,97
to support t Brazilian enterprises, to increasé fh@ductivity and the quality of goods and seedc

87 Information available ohttp://www.inmetro.gov.br/english/institucional/iextasp(Access on 3rd November
2014).

88 While INMETRO is the TBT focal point, MAPA (Miniétio da Agricultura, Pecuaria e Abastecimentohés t
SPS focal point, in Brazil.
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Committee is an instrument to assure transparerityirnthe WTO. It has two to three
official meetings per year.

Article 13 of TBT disposes that a Committee is lelsthed and composed of representatives
from each of the Members for:

13.1 (...) the purpose of affording Members the opputy of consulting on
any matters relating to the operation of this Agmeat or the furtherance of
its objectives, and shall carry out such respolisés as assigned to it under
this Agreement or by the Members.

13.2 The Committee shall establish working pamiesther bodies as may be
appropriate, which shall carry out such resporitidsl as may be assigned to
them by the Committee in accordance with the releymovisions of this
Agreement.

The TBT Committee’s work is divided into two distinfunctions: i) Reviewing of specific
measures - being a forum of discussions on spet#ite concerns, laws, regulations or
conformity procedures; ii) Strengthening impleménota- wherein Members might exchange
experiences on implementation of the Agreefffent

For similar purposes, the SPS Committee was eshaali and, according to Art. 12.10of the
SPS Agreement, its main function is

12.1 (...) to provide a regular forum for consultagolt shall carry out the
functions necessary to implement the provisionshif Agreement and the
furtherance of its objectives, in particular wigtspect to harmonization. The
Committee shall reach its decisions by consensus.

The description of the Committee’s functions isdater in the SPS Agreement. Article 12 has
seven long paragraphs compared to only three gbemdgraphs of Article 13 of TBT
Agreement.

The SPS establishes that a function of the Comenistéo encourage the use of international
standards, guidelines and recommendations by alinibées, having the objective of

increasing coordination and integration betweeermdtional and national systems, having
the aim of approving the use of food additives staklishing tolerances for contaminants in
foods, beverages or feedstuffs. Moreover, with dbgective of securing the best available
scientific and technical advice for the administnatof the SPS Agreement and to avoid
duplication of efforts, the Committee, accordingAidicle 12.3, shall maintain close contact
with the relevant international organizations ire theld of sanitary and phytosanitary

protection, especially with the Codex Alimentar@emmission, the International Office of

Epizootics, and the Secretariat of the Internatiétant Protection Convention.

One of the tasks of both TBT and SPS Committeés imanage the specific trade concerns
(STCs) that Members might raise before them. STi€snaither disputes raised under the
Dispute Settlement Understanding (DSU) before Rarsld Appellate Body nor pre-

requisites for raising a dispute under the BSWThey might be simply search for information

8 World Trade Organization, The WTO Agreement Serid®chnical Barriers to Trade, 2014.

% Since its first meeting, Members have used the T®Mmittee as a forum to discuss issues relategeoific
measures (technical regulations, standards or ooitipassessment procedures) maintained by othenbides.
These are referred to as "specific trade conceang"relate variously to proposed measures notifietie TBT
Committee in accordance with the notification regoients in the Agreement, or to measures curranfiyrce.
Committee meetings, or informal discussions betwdembers held in the margins of such meetings,raffo
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concerning other Member's domestic measures onnieghregulations or sanitary and
phytosanitary policies. Nevertheless, STCs havenofaddressed conflicts of positions
between Members under TBT and SPS. Under STCs, Rliermbight not be just demanding
information or clarification, but, at the same tintleey might be pointing out that there are

reasons to think that some rights and obligationdeu the SPS and the TBT Agreements
have not been met.

Studies on STCs have pointed out the growing ingpae of such mechanism for resolution
of trade conflicts (See Figures 6 and 7), bothdeveloping and developed countries (See
Figure 8), concluding that the mechanism of STGsdignificantly contributed to minimize
trade tensions in TBT and SPS concgins

FIGURE 6: Number of specific trade concerns in the BT Committee
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Members opportunity to review trade concerns inilatdral or multilateral setting and to seek furthe
clarification’. In: WTO, G/TBT/GEN/74/Rev.9, 17 Qudier 2011, Note by the Secretariat.
91 Henrik Horn, Petros C. Mavroidis and Erik N. Wijkam. In the Shadow of the DSU: addressing specific

trade concerns in the WTO SPS and TBT Committeese&ch Institute of Industrial Economics, IFN Wiogk
Paper, n. 960, 2013.
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FIGURE 7: Number of specific trade concerns in th&sPS Committee
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FIGURE 8: STCs Parties from 1995 to 2013

STCs Parties from 1995 to 2013

u Developed Countries Developing Countries

100% -
90% -
80% -
70% - 60%
60% -
50% -
40% -
30% -
20% -
10%
0% -

47%

Subjects to STCs Raising STCs

Source: CCGI-FGV, 204

Moreover, STCs have grown in distinct sectors -mfragricultural to industry concerns.
Figure 9 shows the sectorial distribution, undex Harmonized System, of TBT and SPS
concerns.

92 Thorstensen, V. and Gianesella, F., CCGI-FGV, 2014
9% Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.
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FIGURE 9: Sectorial distribution of TBT concerns (left panel) and of SPS concerns (right panel)
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The procedure for discussions of STCs, in the TBM@ittee, was only formalized in 2009
to cope with a growing agenda, reaching an agreearea set of guidelines relateder alia
to sequencing and time limits, creating a due Bete make it more efficietit

In relation to trade concerns, the Committees dparaa different manner. While the SPS
Committee reports the concerns as ‘partially resdilor ‘resolved’, the TBT Committee does
not make reference to ‘resolutions’. It is morefidifit to assess whether TBT STCs have
been settled since the official record only indésahot reported’ for all concerits

Nevertheless, such difference in procedure hashimatered settlements on the concerns
raised since most of the concerns raised undegTli&s approaches have not been raised as
formal disputes under the DSU

Usually STCs are raised and discussed within ssoemmeetings in one of the Committees.
The most challenged regulation under STCs has HemrEuropean Union Regulation on
Chemicals (REACHY. It has been on the TBT agenda for over ten ydwgng more than
thirty Members involved in its discussions. Despiteresolution has been met on REACH in
the TBT Committee, such concern has not been raisedformal dispute settlem#&ht

In fact, the EU is the target of more than 40% e STCs raised in both TBT and SPS
Committees. Besides the EU, the Members that mesjuéntly face TBT STCs are
respectively: China, USA, Brazil, South Korea, Gi#malndia, Australia, Indonesia and

% WTO Doc. G/TBT/1/Rev.10, page 43.

% Henrik Horn and others, supra, at 29.

% |bid., supra., at 2.

97 REACH is the European Union Regulation that gogdhe safe use of chemicals (EC 1907/2006). Itredte
into force on 1 June 2007 and deals with the Redish, Evaluation, Authorisation and RestrictidriGihemical
substances

(http://ec.europa.eu/environment/chemicals/reaablreintro.htm).

REACH was first raised in the TBT Committee in Mag003, after the first UE notification.

% Henrik Horn and others, supra., at 8.
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Vietnam (See Figure 10). The Members that mostugatly face SPS STCs are: Australia,
Japan, USA, China, South Korea, Indonesia, Cansg@ntina and Brazii®.

FIGURE 10: STCs against the main actors
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Having a look at the sort of issues that have besmsed under both SPS and TBT
Committees, some scholars have reached a conclimbras many as 66% of all STCs, the
stated objectives of protecting human health agtgabr the protection of the environment or
both are at the root of the concern being addre¢Biglires 11 and 125

FIGURE 11: STCs main objectives
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99 1bid., at 9-10.
100 Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.
101 |pid., at 19-20.
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FIGURE 12: STCs by subject
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Such results ‘contrast sharply with the correspogdiigures in the Dispute Settlement
system, where a significantly smaller fraction a$pdites concern measures falling under
these two categories’ — protection of human heaitth protection of the environmé?®t

One might conclude that STCs have been efficientha@sms for conciliation under the
WTO TBT and SPS Committees.

2.12. A briefing on Private Standar#8

Private standards are those created by privatéesntsuch as companies, associations and
other non-governmental organizations. They arenmantdatory, in nature, unless government
backs their compliané®. Nowadays, there is a range of private standardifferent sectors
and some of the most well-known are identified &blE 1.

Even though they are not mandatory, non-compliavitethem might mean exclusion from a
specific market. Some of them are created by idd&i companies, such as Nature’s Choice,
from TESCO,; others are created by national or magonal chains, such as GlobalGAP and
Forest Stewardship Council.

In the last decade, there has been an increasevatgpstandards and they have become one
of the most common contemporary trade barriers. é¥@n unless private standards are

‘backed by governments’, they do not fall under T8I or the SPS agreements. Pascal Liu,

from FAO, remarks that:

102 Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.

103 Thorstensen, V. and Gianesella, F. CCGI-FGV, 2014.

104 Henrik Horn and others, supra., at 8., at 20.

105 Next chapter of this book will deal with Private Standards in a more detailed manner.

106 See Manuela Kirschner do Amaral, ‘Padrdes Privasl@utras Fontes ndo tradicionais de governanca no
ambito dos regimes multilateral de comércio da OM@e Mudanca Climatica: Conflito ou Convergéncia?’
UNB, Brasilia, 2014 (PhD thesis).
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The number of private standards and their influeonetrade have risen
steadily since the early 1990s under the combimede$ of globalization,
policy liberalization, changing consumer preferencand progress in
information technology. There is a wide array daf/ate standards, each with
its own objectives, scope, advantages and contraihich makes it
difficult to treat these standards as a homogeneousategory. The type of
organization that develops the standard and theldement process may
have significant implications for the standard’#ahility to producers. It is
difficult to assess the market penetration of gevstandards, as national
customs agencies do not monitor this informatiblowever, there is
evidence that the market for foods certified tovaté standards has expanded
rapidly over the past decade, in particular in fag-trade and organic
sectors””. (emphasis added)

Even though private standards are not legally mangathey might becomele facto
mandatory ever since a majority of large buyers demand #&nAs such, small-scale
producers will bear the risk of exclusion from tharket if they do not comply with them.

Compliance with private standards, in this sensepmesde factomandatory and becomes
an ever growing problem mainly for developing coies; which lack infrastructure and
public revenue to help their domestic producersweiger, even so, in order to raise such
issue under the WTO multilateral trade system,atld be necessary to show evidence that
the government is directly or indirectly involvedthva specific private standard.

In 2005, a discussion on private standards wasdaism the SPS Committé& Another
discussion was raised in 206% In both, the discussions centered on whethegdivernment
had backed the private sector's standards (Eure@BamlGAP and Nature Choice’s,
respectively). In both, once demanded, the EC Cigsian only confirmed the existence of
the standards and that they were indeed private, dng that they neither conflict with EC
legislation nor with WTO.

In 2008, a Working Group was established on prigéedards, which handed in, in 2011, a
report on ‘Possible actions for the SPS Committegarding SPS-Related Private
Standards’. From this report, some policies were approvedheyCommitteeijnter alia: a
need to define private standards and exchangefafmation on whether private standards
could be ever compared to regulation.

In 2012, there was a long debate in the Commitkstad to a definition of private standards,
but divergences between the Members did not alldima conclusion on it. The definition
that was presented in 2012 was not approved. Ibbad proposed that:

‘SPS-related private standards are [voluntary] irequents which are
[formulated, applied, certified and controlled] taslished and/or adopted
and applied] by non-governmental entities [relat@d[to fulfill] one of the
four objectives stated in Annex A, paragraph 1haf 8PS Agreement and
which may [directly or indirectly] affect internatial trade*!?.

107 pascal Liu, Private standards in internationadér issues and opportunities, WTO’s Workshop on
Environment-related private standards, Certifigatind Labelling Requirements, Geneva, 9 July 2009.

108 |bid.

109 G/SPS/R/37, 11 August 2005.

110 G/SPS/R/39, 21 May 2006.

111 G/SPS/W/256, 3 March 2011.

112 G/SPS/W/265, Proposed Working Definition on SP$fed Private Standards. 6, March 2012.
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According to Rodrigo Lima, the definition of privastandards as voluntary ones is highly
guestionable. Since the exporter does not conforthe standard, it cannot sell its products
on the importing mark&t. For example, the search for production of renésvabergy has
led to establishment of private standards on thetose Most of these standards were
established in fulfilment of government directiyesich as EC Directive 2008/28/CE, which
stablished a goal of 20% for consumption of rendvabergy by 2020 (from this total, 10%
has to be in the transports sector), and EC Direc2009/28/CE, that established
sustainability goals, such as reduction on emiss@ii35%, which must be, at least, of 50%
from 2017 onwards and 60% from 2018 onwards.

Moreover, this Directive also establishes that g and bioliquids cannot be produced from
raw materials extracted from land rich in biodivgrswhich from January 2008 has the

following characteristics: being primary forest wooded land, indigenous areas protected
under law, endangered species protection areassturgs areas rich in biodiversity, either
natural or cultivatett*,

Fulfillment of the Directive requirements is expatifrom the economic operators that might
comply with it through voluntary regimes or bilakor multilateral agreements, including
certification proceduré®. Nevertheless, the main issue regarding the ratgtil trade
system, is whether the EC Directives have adoptedstful scientific model, which would
allow impact measurements consistent with the sftits that it has provoked, which makes
it open to dispute under the WTO Dispute Settleng&ygtem, mainly the TBT Agreement
and GATT1,

In 5 August 2014, the SPS Committee agreed to puitsuwork on a definition of SPS-
related private standards, based on the workingnitdef tabled in the document
G/ISPS/W/276:

‘An SPS-related private standard is a written requrement or a set of

written requirements of a non-governmental entity vhich are related to

food safety, animal or plant life or health and forcommon and repeated
117

use™".

From this definition, the term ‘voluntary’ was edded. This last definition, which is still
under scrutiny in the Committee, is much more dbjecthan the earlier one. One should
remark that it includes the term ‘for common angeeged use’, which excludes other kinds of
documents for internal uses within the non-govemiadesntity.

Moreover, with such a definition, the excuses thiaate bodies would not fall under the
requirements for a ‘non-governmental entity’ woatdne to an end.

113 Rodrigo C. A. Lima. Padrdes Privados e Resporidabié do Estado na OMC. 2014, at 7. (Forthcoming
publication).

114 |pid., at 9.

115 |bid., at 10.

118 |pid., at 11.

117 G/SPS/GEN/1334/Rev.1, circulated on 5 August 2014.
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One of the discussions in the SPS Committee wasdbas the wording of Article 13 of the
SPS Agreement and the Member’'s duty towards thauwehof non-governmental entities
within their territories. The second part of Arécl3 establishes that:

(...) Members shall take such reasonable measures as may Haldedb
themto ensure that non-governmental entities within thi territories , as
well as regional bodies in which relevant entitig@hin their territories are
members,comply with the relevant provisions of this Agreemst. In
addition, Members shall not take measures whicle g effect of, directly
or indirectly, requiring or encouraging such regibor non-governmental
entities, or local governmental bodies, to act imanner inconsistent with
the provisions of this Agreement. Members shaluemghat they rely on the
services of non-governmental entities for implerment sanitary or
phytosanitary measures only if these entities cgrpth the provisions of
this Agreement. (emphasis added)

A parallel requirement is also established in tBd TAgreement. Article 3 of TBT demands
that:

With respect to their local government araeh-governmental bodies within
their territories :

3.1 Members shall take such reasonable measuresapsbe available to
them toensure compliance by such bodies with the provisignof Article

2, with the exception of the obligation to notify eferred to in paragraphs
9.2 and 10.1 of Article 2. (...)

3.4 Membersshall not take measures which require or encouragécal
government bodies aron-governmental bodies within their territories to
act in a manner inconsistent with the provisions oArticle 2.

3.5 Members are fully responsible under this Agreenfor the observance
of all provisions of Article 2. Membershall formulate and implement
positive measures and mechanisms in support of thebservance of the
provisions of Article 2 by other than central govenment bodies
(emphasis added).

In the TBT Committee, negotiations on private stadd have not reached further results
eithet'8, The core of the discussions on the TBT Commitiethe adoption of the Code of
Good Practices by private bodits

Recently, it has been observed either implicit wplieit government support for private
standards and they have become, mainly in mattecertification, a regulatory barrier to
trade. Some of them have been mentioned even on State’sguéation or public
procurement contracts The grey area between the State’s involvement taedprivate
sector’'s only involvement makes it more difficuit point out a violation issue under the
WTO system. Nevertheless, it seems that whenevempibssible to show evidence of State’s
involvement in the private standard implementatiomight be possible to raise an issue of
violation'2°,

The difficulty would be, in any case, to establishat would be the level and deepness of
State’s involvement in order to establish that avgte standard has become a ‘private
standard backed by government’ and, as such, ‘ntandander law’.

118 Manuela K. Amaral, supra, at 244.
19G/TBT13; G/TBT/26; G/TBT/32.
120 Manuela k. Amaral, supra, at 248.



53 | Regulatory Barriers to Trade: TBT, SPS and
Sustainability Standards

In the EC Directives above mentioned, the EU ha®@ed private standards as a way of
complying with the requirements of EU legislatidihnseems reasonable that it could be raised
a claim for State’s responsibility under the TBTda®PS agreements, since Members shall
ensure compliance to these agreements by non-goeetal bodies.

2.13. Conclusions

The single undertaking principle that, accordingMarceau and Trachtman (2014), also

refers to the notion that the results of the negimins would form a ‘single package’ to be

implemented as one single treaty, must be takendomsideration in the interpretation of the

WTO agreements since all of them are part of alesitrtgaty and, therefore, the wholeness of
the WTO must be reflected in the relationship sfgreements. As such, the TBT must relate
to the SPS in a harmonious way and some differetic@shave been pointed out between
TBT and SPS measures are, in fact, artificial ooesstructed under legislation.

Since TBT and SPS must be interpreted as a ‘spaykage’, domestic governmental bodies
in charge of applying their measures and complwitg their rules should also work together
in order to prevent unnecessary barriers to trad#y for domestic producers and foreigners.
Thus, TBT and SPS coordinating bodies and decisi@king procedures should have
common ground.

The present study came up with meaningful firstcbasions: i) both TBT and SPS are
extensions from GATT, Article XX, and they have goon origins (the Standards Code from
the Tokyo Round), dealing with regulatory barriéostrade; ii) in fact, their differences,
similar in nature, have been determined under WaWQ hfter a separation of working groups
in the Uruguay Round; iii) one of the main diffeces between them is that the TBT is
broader than the SPS in its objectives, since besahshrining the importance of measures
for the protection of human, animal or plant life leealth and of the environment, it also
highlights, in the preamble, measures necessagypdare quality of its exports, prevention of
deceptive practices and measures necessary fprdtextion of its essential security interest.

In the 2% century, there was a shift from proliferation afiff measures, which are already
under control in the multilateral trade systemyagulatory measures, which have deserved
careful consideration since the globalization ofulation might be representing another
attempt of domination from the developed world amdht have, overall, a deep disruptive
effect on free trade policies. TBT deals with regoty barriers to trade, which comprise of
technical regulations, standards and conformityesssent procedures. Under TBT, the
difference between a standard and a technical aggnl lies in compliance. The SPS
Agreement also deals with regulatory barriers tder but it is more specific since it
comprises only sanitary and phytosanitary meastinasmay, directly or indirectly, affect
international trade. However SPS excludes meaghedsfall within the scope of the TBT
Agreement and vice versa. In general, it is the tgpmeasure that determines whether it is
covered by the TBT and it is the purpose of the sueathat is relevant in determining
whether a measure is subject to the SPS.

Nevertheless, a regulation might be composed t¢ihdtsneasures related to distinct subjects
and, as such, it might fall under SPS and TBT hatdame time, wherein each Agreement
would apply to a distinct measure of the same e, It must be remarked that such a

121 Rodrigo C. Lima, supra, at 23.
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position breaks out the preconception that a réigumlacannot be under both Agreements’
coverage. In fact, although each Agreement haswts area of coverage, they must be seen
under the lens of the single undertaking princagoié their wording should not be interpreted
in such a manner that would not be the real inbendif the Members.

Another important issue is that the scope of TBW &PS has been broadened with the
expansion of private standards. The WTO rules weeated to apply to public rules, but a
‘new kind’ of rule has become a regulatory barteetrade — the so called private standards,
which reflect a contemporary period of internatioredations so called global governance —
plurality of actors, plurality of institutions anglurality of norms and rules governing
international society and consequently internafitraae.

Even though private standards are not legally mangathey might becomele facto
mandatory since a majority of large buyers impdsart to producers. However, in order to
raise such issue under the WTO multilateral tragitesn, it would be necessary to show
evidence that the requirement for compliance witprigate standard has been backed by
government. That has been a continuous discussideruihe SPS and the TBT Committees,
wherein a definition of private standards has baersued. An analysis of both Agreements
wording lead to a conclusion that private standaright be challenged under the WTO
dispute settlement system whenever there is a ‘cmdment’ or an ‘encouragement’ from
governments for compliance with them and implentgraof their requirements.

Having a closer look on the interpretations of T&¥d SPS given by the Appellate Body, the
analysis of ‘likeness’ undertaken from the TBT waoglis not made for the SPS by the AB.
Under the SPS, there is no “like products analysiate the focus is the justification for
discrimination between situations under the prdiubiclause itself. Under TBT, the ‘like
products’ analysis applies and it is expressedlitha clauses listed for MFN and National
Treatment. The initial interpretation of ‘like pnacts’, under TBT, from the 1970s rulings,
has been broadened in the last ones to accommadate features of contemporary
regulation — such as consumer’s tastes and habdaseover, the ‘necessity test’ under TBT
and SPS, differently from GATT, Article XX - thatpplies it as a ‘justification’ for
restrictions found to violate other provisions -shiaeen a ‘positive requirement’ on all
relevant regulations not to be more restrictiventhacessary. Proof of necessity is framed as
an obligation of the defendant and the complainaméquired to bring about @ima facie
case.

The TBT Agreement, Article 2.2, establishes thah@asure is an unnecessary obstacle to
trade if it is more restrictive than necessary ¢hieve a legitimate objective. Nevertheless,
the wording of that Article requires Members toddhkto account the risks non-fulfilment
would create. On the other hand, the SPS AgreernteAtticle 5.1, disposes that Members
shall ensure that their sanitary or phytosanitasasures are based on an assessment, as
appropriate to the circumstances, of the risksuimdm, animal or plant life or health, taking
into account risk assessment techniques develop#tklrelevant international organizations.
Otherwise, they may constitute unnecessary obstéelgade.

Harmonization and equivalence are ‘keywords’ in ¢cbatemporary trade negotiations. They
both have become a ‘mandate’ for the 21st centatgrmational trade. At the same time,
provisions related to technical barriers to tradd & sanitary and phytosanitary standards
and regulations have become core issues in thetiaggos of preferential trade agreements
and harmonization and equivalence have been daratiommon ground. The TBT and the
SPS have called for harmonization and equivalemca multilateral level. Harmonization is
one of the main features of eliminating or dimimghtechnical barriers to trade. Equivalence
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is a complementary approach to technical harmanizat it is one of the instruments for the
harmonization process. Both TBT and SPS encourad® Wlembers to recognize each
other’s procedures for assessing whether a pradunorms.

Since the Rio Declaration, the precautionary apgrdes been incorporated into the wording
of many treaties, not only in the environmentalesph Some international trade treaties have
also adopted a ‘precautionary language’. In the W#@ SPS is on the top list whenever
precaution is on debate. Under the SPS Agreemdsatadopted the ‘safety first’ approach to
deal with scientific uncertainty, enshrined in jiieamble and in other clauses. There is not
such an explicit precautionary wording in TBT. Hag in an interpretation of GATT,
Article XX, the Appellate Body ruled, in the EC Aegios case, that it is undisputed that
WTO Members have the right to determine the levieprotection of health, which they
consider appropriate in a given situation. If sachight is recognized, each Member may
determine their appropriate level of protection ahis is in itself an evidence of a
precautionary rule. Nevertheless, even a precaayoprinciple recognized under the WTO
system has to obey the principles governing botd BBd SPS preambles and, as such,
precautionary measures cannot be applied in a maminieh would constitute a means of
arbitrary or unjustifiable discrimination betweereMbers where the same conditions prevalil
or a disguised restriction on international trade.

Whenever there are grounds for precaution, harmatioiz, equivalence, ‘likeness’, ‘no less

favorable treatment’ and other issues co-relatedTBY and SPS, transparency is a
commandment. Throughout the TBT, the expressionsnmiders shall publish a notice’ or

‘Members shall notify’ are commandments relatedrémsparency for standards, technical
regulations or conformity assessment proceduré® same transparency principle underlines
the SPS agreement.

Whenever transparency policies are not adopted émibérs, the TBT and SPS Committees
have had an important role, through the procedofr&pecific Trade Concerns (STCs). STCs
might be simply search for information concernirthes Member's domestic measures on
technical regulations or sanitary and phytosanifaolcies. Nevertheless, STCs have often
addressed conflicts of positions between Membensled STCs, Members might be pointing
out that there are reasons to think that somegightl obligations under the SPS and the TBT
Agreements have not been met and studies havesdaboit the growing importance of STCs
for resolution of trade conflicts, concluding thédite STC mechanism has significantly
contributed to minimize trade tensions in SPS aBd €laims, mainly related to protection of
human health and the environment.

In conclusion, it should be remarked that:

1. TBT and SPS should be interpreted, on commouangi®, bearing in mind that their main
function is to deal with the dichotomy: avoidingetinnecessary 21century regulatory
barriers to trade and, at the same time, suppodaomgestic policies related to environmental
protection and human, animal and plant life andthpa

2. TBT and SPS domestic implementation bodies shpay more attention to the mechanism
of Specific Trade Concerns, which have reflectex@temporary international law nature of
efficient soft power within the WTO;

3. The greatest TBT/SPS contemporary challenge bess private standards. In many
circumstances, public authorities have transfeiired, very discrete way, to the private sector
the ‘power to regulate’ and there have had an sgtighow! of private standards creating
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unnecessary obstacles to trade, in the name atiftege’, but ‘disguised’ environmental
protection and health. Whenever the objectivesushsstandards are really legitimate, they
should be kept, since they are not more restri¢tiaa necessary to achieve the desired goals.
Nevertheless, the present generation has witnessed sustainable manner of creating and
exporting regulation that have disrupted fair tradles and have created uneven competition.

Trade and regulation are on the battlefield. Withuth a trade and regulatory war, if the
masks fall, the true face of regulators might slodivwolves disguised under sheepskin’ - a
return to the desire of domination and protectionis

Paraphrasing lvan Karamazov, in the masterpiec@astoyevsky, ‘the awful thing is that
beauty is mysterious as well as terrible’; good awidlare battling on the same stage, in order
to conquer what might be a disguised level playieigl.
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TBT Agreement

SPS Agreement

Critical Analysis/Remarks

When it came
into force

Standards Code was in existence since 1979. In the
Uruguay Round, the TBT Agreement (1995) came into
force

The SPS Agreement, created in the Uruguay Round,
came into force in 1995.

Before the SPS Agreement, Members brought claims against each other’s on
food safety and plant and animal health laws as artificial barriers to trade
under the 1979 Standards Code. The SPS Agreement makes more explicit not
only the basis for food safety and animal and plant health requirements that
affect trade but also the basis for challenges to those requirements.

In relation to
GATT, Art. XX

The TBT Agreement complements GATT, Article XX
(Preamble)

SPS Agreement complements GATT, Article XX

(Preamble and Art. 2.4)

Both try to identify how to meet the need to apply standards and at the same
time avoid protectionism in disguise.

Principles set in
the Preamble/
Objectives

No country should be prevented from taking
measures necessary to ensure the quality of its
exports, or for the protection of human, animal or
plant life or health, of the environment, or for the
prevention of deceptive practices, at the levels it
considers appropriate, subject to the requirement
that they are not applied in a manner which would
constitute a means of arbitrary or unjustifiable
discrimination between countries where the same
conditions prevail or a disguised restriction on
international trade. No country should be prevented
from taking measures necessary for the protection of
its essential security interest.

No Member should be prevented from adopting or
enforcing measures necessary to protect human,
animal or plant life or health, subject to the
requirement that these measures are not applied in a
manner which would constitute a means of arbitrary or
unjustifiable discrimination between Members where
the same conditions prevail or a disguised restriction
on international trade

The TBT is broader in its objectives in the sense that it comprises measures
for the protection of environment, prevention of deceptive practices,
necessary to ensure quality of its exports and measures necessary for the
protection of its essential security interest, in its Preamble. Nevertheless it
should be noted that this is a non-exhaustive list, mainly when it includes
measures to ensure quality of its exports, prevention of deceptive practices
and those related to essential security interests. Such a wording is not within
the range of SPS, which is limited to measures necessary to protect human,
animal or plant life or health.

Non-tariff
barriers
with

dealt

The TBT Agreement deals with non- tariff barriers to
trade, which consists of technical regulations,
standards and conformity assessment procedures
(Preamble, Art. 1.6, Annex 1—1,2,3)

All sanitary and phytosanitary measures which may,
directly or indirectly, affect international trade (Art. 1
and Annex A - 1). The SPS shall not affect the rights of
Members under the TBT Agreement with respect to
measures not within the scope of this Agreement (Art.
1.4).

Under the TBT Agreement, the difference between a standard and a technical
regulation lies in compliance. Conformity with standards is voluntary.
Technical regulations are by nature mandatory. Conformity assessment
procedures are technical procedures (such as testing, verification, inspection
and certification, which confirm that products fulfil the requirements laid
down in regulations and standards). The TBT Agreement says that the
procedures used to decide whether a product conforms with relevant
standards have to be fair and equitable.

Under the SPS Agreement, the meaning of sanitary and phytosanitary
measures is set on Annex A (1). Sanitary or phytosanitary measures include all
relevant laws, decrees, regulations, requirements and procedures including,
inter alia, end product criteria; processes and production methods; testing,
inspection, certification and approval procedures; quarantine treatments
including relevant requirements associated with the transport of animals or
plants, or with the materials necessary for their survival during transport;
provisions on relevant statistical methods, sampling procedures and methods
of risk assessment; and packaging and labelling requirements directly related
to food safety.
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It covers all technical regulations, voluntary standards
and the procedures to ensure that those are met,
except when there are sanitary or phytosanitary
measures as defined by the SPS Agreement.
Governments may introduce TBT regulations when
necessary to meet different objectives, such as
national security or the prevention of deceptive
practices.

It covers all measures whose purpose is to protect: a)
human and animal health from food-borne risks; b)
human health form animal or plant-carried diseases; c)
animals or plants from pests or diseases (Annex A — 1).
Therefore Sanitary and phytossantary measures may
be imposed only if they are necessary to protect
human, animal or plant health on the basis of scientific
information.

It is the type of measure which determines whether it is covered by the TBT
Agreement, which could cover any subject (TBT is broader than SPS in
coverage). In terms of food, it could cover labelling requirement, nutrition
claims and concerns. Quality and packaging regulations are generally not
considered to be sanitary or phytosanitary measures and hence are normally
subject to the TBT Agreement.

It is the purpose of the measure that is relevant in determining whether a
measure is subject to the SPS Agreement. Any sanitary or phytosanitary
measure shall be applied only to the extent necessary to protect human,
animal or plant life or health and must be based on scientific principles and
not maintained without sufficient scientific evidence (Art. 2.2., except as
provided for in Art. 5.7: In cases where relevant scientific evidence is
insufficient, a Member may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information, including that from
the relevant international organizations as well as from sanitary or
phytosanitary measures applied by other Members). Regulations which
address microbiological contamination of food or set allowable levels of
pesticide or veterinary drug residues, or identify permitted food additives fall
under the SPS Agreement. Some packaging and labelling requirements, if
directly related to the safety of the food are also subject to it.

All products, including industrial and agricultural
products (Art. 1.3)

All  “international trade” affected by sanitary or
phytosanitary measures (Art. 1.1).

With a broader expression, the SPS says that it applies to all sanitary and
phytosanitary measures which may, directly or indirectly, affect “international
trade”. It does not specifies “products” but, in general, “trade”.

Scope

Products dealt
with
Harmonization

The TBT Agreement encourages Members to use
existing International Standards for their national
regulation (Art. 2.4).

The SPS Agreement encourages governments to
establish national SPS measures consistent with
international standards, guidelines and
recommendations (Art. 3.1). Moreover, Members shall
ensure that their sanitary or phytosanitary measures
are adapted to the sanitary or phytosanitary
characteristics of the area — whether all of a country,
part of a country, or all or parts of several countries —
from which the product originated and to which the
product is destined (Art. 6.1).

Under TBT, international standards should not be applied whenever they are
innefective or inappropriate for the fulfilment of the legitimate objectives
pursued, for instance because of fundamental climatic or geographical factors
or fundamental technological problems (Art. 2.4).

In its preamble, the SPS says that it desires to further the use of harmonized
sanitary and phytosanitary measures between Members, on the basis of
international standards, guidelines and recommendations developed by the
relevant international organizations, including the Codex Alimentarius
Commission, the International Office of Epizootics, and the relevant
international and regional organizations operating within the framework of
the International Plant Protection Convention. Sanitary or phytosanitary
measures which conform to international standards, guidelines or
recommendations shall be deemed to be necessary to protect human, animal
or plant life or health, and presumed to be consistent with the relevant
provisions of this Agreement and of GATT 1994 (Art. 3.2). Members may
introduce or maintain sanitary or phytosanitary measures which result in a
higher level of sanitary or phytosanitary protection than would be achieved by
measures based on the relevant international standards, guidelines or
recommendations, if there is a scientific justification (Art. 3.3), or as a
consequence of the level of sanitary or phytosanitary protection a Member
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determines to be appropriate in accordance with the relevant provisions of
Art. 5 (rules that determine the appropriate level of sanitary or phytosanitary
protection).

Equivalence

Members shall give positive consideration to
accepting as equivalent technical regulations of other
Members, even if these regulations differ from their
own, provided they are satisfied that these
regulations adequately fulfil the objectives of their
own regulations (Art. 2.7). Mutual Recognition of
conformity assessment procedures (Arts. 6.1 and
6.3).

Members shall accept the sanitary or phytosanitary
measures of other Members as equivalent, even if
these measures differ from their own or from those
used by other Members trading in the same product, if
the exporting Member objectively demonstrates to
the importing Member that its measures achieve the
importing Member's appropriate level of sanitary or
phytosanitary protection. (Art. 4.1).

Equivalence is a complementary approach to technical harmonization. Both
agreements encourage WTO Members to recognize each other’s procedures
for assessing whether a product conforms.

The SPS is very clear in matters of transparency for equivalence: reasonable
access shall be given, upon request, to the importing Member for inspection,
testing and other relevant procedures (Art. 4.1)

It should also be noted that the wording of the SPS is stronger in the sense
that Members “shall accept...”. Under TBT, Members simply “shall give
positive consideration to...”

Committee

The TBT Committee is the major clearing house for
members to share the information and the major
forum to discuss concerns about the regulations and
their implementation. It has two to three official
meetings per year (Art. 13).

The SPS Committee - Governments which have an
observer status in the high level WTO bodies (such as
the Council for Trade in Goods) are also eligible to be
observers in the SPS Committee. It has three meetings
per year (Art. 12).

The SPS Committee has agreed to invite representatives of several
intergovernmental organizations as observers. Ex.: Codex, OIE, IPPC, WHO,
UNCTAD, ISO and others.

Sometimes the SPS Committee has meetings together with the TBT
Committee.

Transparency/
Enquiry points

Arts. 2.9 and 5.6; Arts. 2.10 and 5.7; Art. 3.2 and 7.2;
Art. 15.2 Art. 10 — All WTO Members are required to
establish national enquiry points to keep each other
informed about barriers that would fall under the TBT
Agreement.

All WTO Members should establish national enquiry
points (Annex B).

Enquiry points are very important to assure transparency. In some countries,
the TBT and SPS enquiry points are the same bodies. In Brazil, they differ and
there is an overlapping of competence between some Brazilian bodies, which
difficult transparency in the country (INMETRO, ANVISA, MAPA).

Under the SPS, Exporting Members claiming that areas within their territories
are pest — or disease-free areas or areas of low pest or disease prevalence
shall provide the necessary evidence thereof in order to objectively
demonstrate to the importing Member that such areas are, and are likely to
remain, pest— or disease—free areas or areas of low pest or disease
prevalence, respectively. For this purpose, reasonable access shall be given,
upon request, to the importing Member for inspection, testing and other
relevant procedures (Art. 6.3). Moreover, Annex B deals specifically with
transparency of sanitary and phytosanitary regulations (publication of
regulations, enquiry points and notification procedures).

Precautionary
principle

No express precautionary language. However, the
TBT encourages the use of international standards.
Governments may decide that international
standards are not appropriate for other reasons,
including fundamental technological problems or
geographical factors (Art. 2.4).

Art. 5.7 allows precautionary measures. In cases where
relevant scientific evidence is insufficient, a Member
may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent
information, including that from the relevant
international organizations as well as from sanitary or
phytosanitary measures applied by other Members.

Under the SPS Agreement, it is adopted the “safety first” approach to deal
with scientific uncertainty. Nevertheless, the Agreement takes it as a
provisory measure: Members shall seek to obtain the additional information
necessary for a more objective assessment of risk and review the sanitary or
phytosanitary measure accordingly within a reasonable period of time (Art.
5.7). Moreover, encouragement to use international standards does not mean
that these constitute a floor or a ceiling on national standards. National
standards are not in breach of the SPS Agreement just because they differ
from international norms. The SPS Agreement clearly permits governments to
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set more stringent requirements than the international standards, since they
justify it on the basis of scientific evidence and the risks involved.
Cases related: EC Hormones, Japan Agricultural Products, Japan — Apples II.

Code of Good Annex 3 of the TBT Agreement brings a Code of Good | There is not a Code of Good Practice. However Art 13 The TBT Code of Good Practice states that it is open to acceptance by any
Practice Practice sets out rules of good practices (similar to the TBT standardizing body within the territory of a Member of the WTO, whether a
K R central government body, a local government body, or a non-governmental
Code of Good Practice) when it regulates body; to any governmental regional standardizing body one or more members
implementation of which are Members of the WTO; and to any non-governmental regional
standardizing body one or more members of which are situated within the
territory of a Member of the WTO (referred to in this Code collectively as
“standardizing bodies” and individually as “the standardizing body”)
MFN/ National Art. 2.1, Art. 5.1.1/5.2.4 and 5.2.5 Art. 2.3, Annex C 1(a) and 5.5 Under TBT, the “like products” rules applies and it is expressed in all the
Treatment articles listed for MFN and National Treatment.

Under SPS, Members shall ensure that their sanitary and phytosanitary
measures do not arbitrarily or unjustifiably discriminate between Members
where identical or similar conditions prevail, including between their own
territory and that of other Members (Art. 2.3).

When measures
are obstacles to
international
trade

Under the TBT, a measure is an unnecessary obstacle
to trade: a) if it is more restrictive than necessary to
achieve a given objective policy; or b) if it does not
fulfil a legitimate objective (Art. 2.2)

Under the SPS, Members shall ensure that their
sanitary or phytosanitary measures are based on an
assessment, as appropriate to the circumstances, of
the risks to human, animal or plant life or health,
taking into account risk assessment techniques
developed by the relevant international organizations
(Art. 5.1). Otherwise, they may constitute unnecessary
obstacles to trade.

Under the TBT, in order to avoid measures that could be unnecessary
obstacles to trade, Members should specify, wherever possible, technical
regulations based on product requirements in terms of performance rather
than design or descriptive characteristics.

Under the SPS, in the assessment of risks, Members shall take into account
available scientific evidence; relevant processes and production methods;
relevant inspection, sampling and testing methods; prevalence of specific
diseases or pests; existence of pest — or disease — free areas; relevant
ecological and environmental conditions; and quarantine or other treatment
(Art. 5.2). Members shall take into account as relevant economic factors: the
potential damage in terms of loss of production or sales in the event of the
entry, establishment or spread of a pest or disease; the costs of control or
eradication in the territory of the importing Member; and the relative cost-
effectiveness of alternative approaches to limiting risks (Art. 5.3)

Special and
differential
treatment

Article 12 sets general provisions of a special and
differential treatment for developing countries.

Art 10 sets special and differential treatment for both
developing countries and least-developed countries.

Under the TBT, developing countries may adopt technical regulations,
standards or tests methods aimed at preserving indigenous technologies and
production methods and processes compatible with their development needs
(Art. 12.4).

Under the SPS, it is specifically determined that longer time-frames for
compliance should be accorded on products of interest to developing country
Members so as to maintain opportunities for their exports. For the least
developed countries, it was given a “grace period” of five years following the
date of entry into force of the WTO Agreement.

Technical

Members shall, if requested, advise other Members,

Members agree to facilitate the provision of technical

Under TBT, such a technical assistance should regard: a) the establishment of
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Assistance

especially the developing country Members, and shall
grant them technical assistance on mutually agreed
terms and conditions (Art. 11).

assistance to other Members, especially developing
country Members, either bilaterally or through the
appropriate international organizations (Art. 9).

national standardizing bodies and participation in the international
standardizing bodies; b) the establishment of regulatory bodies, or bodies for
the assessment of conformity with technical regulations; c) the methods by
which their technical regulations can best be met; d) establishment of bodies
for the assessment of conformity with standards adopted within the territory
of the requesting Member; e) the steps that should be taken by their
producers if they wish to have access to systems for conformity assessment
operated by governmental or non-governmental bodies within the territory of
the Member receiving the request; f) the establishment of the institutions and
legal framework which would enable them to fulfil the obligations of
membership or participation in such systems (Art 11 and its paragraphs).
Under the SPS, such a technical assistance should regard: the areas of
processing technologies, research and infrastructure, including in the
establishment of national regulatory bodies, and may take the form of advice,
credits, donations and grants, including for the purpose of seeking technical
expertise, training and equipment to allow such countries to adjust to, and
comply with, sanitary or phytosanitary measures necessary to achieve the
appropriate level of sanitary or phytosanitary protection in their export
markets (Art. 9.1)

Consultations
and Dispute
Settlement

Application of the WTO DSU and GATT rules (Art. 11)

Application of the WTO DSU and GATT rules (Art. 11)

Under the TBT, a panel may establish a technical expert group to assist in
questions of a technical nature, requiring detailed consideration by experts
(Art. 14.2) and it must follow Annex 2, which establishes procedures to be
followed by technical experts.

Under the SPS, in a dispute involving scientific or technical issues, a panel
should seek advice from experts chosen by the panel in consultation with the
parties to the dispute and when it deems it appropriate, establish an advisory
technical experts group, or consult the relevant international organizations
(Art. 11.2)

Assessment
Level/ Sufficient
basis — Scientific
basis

Each Member may determine the level of protection
it finds appropriate (Marceau, p. 385)

SPS measures must be based on scientific principles
and may not be maintained without sufficient
scientific evidence, excepts as permitted under Art.
5.7.

SPS, Art. 5.6 addresses measures themselves, but does not limit itself to the
manner in which the measure is applied (Marceau and Trachtman, p. 384)

Balancing

Balancing Art. 2.1 (non-discrimination requirements)
with Art. 2.2 (necessity requirement)

The balancing test under Art. 5.6 does not appear to
call for an assessment of the degree of the measures’
contribution to the end.

US Clove Cigarettes

While Art. 2.1 clerly contains language akin to GATT Arts. | and Ill, including
both a like products determination and an assessment of less favourable
treatment, it has been interpreted as requiring a “legitimate regulatory
distinction” and “even-handedness” in its design and application. In US Cool
Case, the AB found that where a regulatory distinction is not designed and
applied in an even-handed manner (...) that distinction cannot be considered
“legitimate” under Art. 2.1. For this reason, it has been suggested that Art. 2.1
may ultimately operate as a check against arbitrary or unjustifiable
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discrimination or disguised restrictions on trade guaranteed both under the
chapeau of GATT Art. XX and in TBT preamble (Marceau, p. 409).

In Australia-Apples, the AB confirmed that a violation of Art. 5.6 requires
proof by the complainant that a “proposed alternative measure to the
measure at issue: i) is reasonably available taking into account rechnical and
economic feasibility; ii) achieves the Member’s appropriate level of sanitary or
phytosanitary protection; and iii) is significantly less restrictive to trade than
the contested SPS measure (Marceau, p. 410)

PPMs

definition,
related process and production

Annex 1 sets the technical regulation
which includes
methods.

Annex A includes in the definition of “SPS measures”
regulations concerned with “relevant requirements
associated with transport of animals and plants”.

The Standards Code did not include PPMs. Technical regulations may crate
distinctions based on differences between process and production methods,
so long as the trade impediments they create are based on legitimate
objectives (US — Clove Cigarettes case). What is less clear is whether this
provisions are limited to product-based PPMs or whether it also includes non-
product based PPMs (Marceau and Trachtman, p. 413)

Extraterritoriality

Annex A excludes from its coverage measures
addressing health outside the regulating Member’s
territory.

SPS Annex A leaves importing state regulation seeking to regulate processes
and production methods in the exporting state, with the goal of protecting
health outside the territory of the importing state, with the goal of protecting
health outside the territory of the importing state, outside the coverage of the
SPS Agreemnt, but potentially subject to GATT or TBT. Importantly, it includes
measures of importing states regulating PPMs outside of their territory, where
the goal is to protect health within the territory; for example, regulation of
foreign slaughterhouse practices may be considered SPS measures. Most SPS
PPMs will be product-related since they focus on the health risk of imported
products. Yet it is worth noting that Annex A includes in the definition of “SPS
measures” regulations concerned with “relevant requirements” associated
with transport of animals and plants” (Marceau and Trachtman, p. 414)
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3.New Barriers to Trade: the surge of
Private Standards



Vera Thorstensen and Andreia Costa Vieira |64

Summary: Introduction. Main features: definition, termingly and interplay
between regulation, private standards and inteynatistandards. Different types,
categories and examples of private standards. teriStandards by sectors and
initiatives: The Organic Sector; The ISEAL projecthe GLOBALG.A.P
Initiative; The JO-IN Initiative. Legitimacy and emuntability for market/private
standards. Legitimacy and accountability for mdfketate standards:
Legitimacy; General Accountability and State resploifity. Meta and
Transnational governance on Market/Private Starsdaftie Role of ISO; The
Role of UNFSS and the building up of domestic V&&fprms: The UNFSS; The
building up of domestic VSS platforms: The building of a VSS platform in
India; The building up of a VSS platform in Chiffdhe need of a VSS focal point
in Brazil. ITC: Standards Map. Conclusion.

3.1.Introduction

In the last decades, many have discussed the immpagtobalization and the spread of a new
phenomenon that comes with it — global governangbich means multiplication of
international actors, proliferation of distinct nog and manifestation of different concerns
from such a multiplicity of ‘regulators’ and ‘reaitlon’.

Multilateral and governmental initiatives have beanapable of addressing these global
challenges that have spread with the ‘emergencenedt non-state market regulatory
initiatives’, which are aimed at governing ‘prodoct, production process and supply chains
across the globe according to a set of non-goventahprivate standards’ — rules that regard
different and complex issues, such as food safetwironmental protection, labour

conditions, human rights protection and oth&rs

There are many arguments for and against privatelatds, but none of them can ignore the
fact that private standards have become a reatitglobal trade. Therefore it is urgent the
need to better understand and analyse the instfufgivate standards from a developing
country perspective, in order to maximize theirifpos points and minimize their negative
ones, overcoming policy inertia as well as markétifes.

In general, private standards have faced many cos@d have become a big challenge for
the multilateral trade system — challenges maysdbed as such:

1) multiplicity of interoperability of private statards, which implies lack of harmonization
and equivalence on similar standards;

122 Axel Marx, Miet Maertens, Johan Swinnen & Jan VéosiPrivate standards and global governance
Leuven Global Governance Series (2012) 01.
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i) marginalization of small holders and developiagd least developed countries due to
complex, rigorous and multi-dimension standards;

lii) concerns that private standards undermine dtracture of the WTO Agreements on
Technical Barriers to Trade (TBT) and Sanitary Bhgtossanitary Measures (SPS);

iv) a risk that private standards are disguised aitrary measures that undermine all the
globalized structure of free trade;

v) multiplication of private standards that may ptitrisk their sustainability objectives and
create confusion to producers and consumers (‘gneshing’);

vi) lack of a multi-dimensional approach on addregsisks for the composition of private
standards since many of the standards set areieocs-based;

vii) effects of many private standards that are pérglobal supply chains, which generates
concerns on national policies and priorities argpeet to natural trade intensity of exporting
countries®

In order to deal with these concerns, this essends to cover: the main features related to
private standards, definition, terminology and iptay between regulation, Private Standards
by sectors and initiatives (the organic sector, t8&AL project, the GLOBALG.A.P
initiative, the JO-IN initiative), legitimacy and accountabilityr market/private standards,
meta and transnational governance on market/prstaiedards, the role of 1ISO, the role of
UNFSS and the building up of domestic VSS platfqrthe ITC Standards Map.

Firstly, this paper proposes a new terminology gavate standards — ‘market standards’,
with the purpose of differentiating them from othgell stablished international private
standards.

Secondly, it comes up with the conclusion thatpider to deal with the overall problems
associated with the proliferation of private staxdathe negotiation of a meta-regulation to
deal with their complexity is urgently necessaryaimy for the observance of the rule
enshrined in the TBT Agreement that whenever alagign is in accordance with relevant
international standards, it ‘shall be rebuttablggumed not to create an unnecessary obstacle
to international trade’. It analyses some distimiiatives such as the Organic Sector, the
ISEAL project, the GLOBALG.A.P Initiative and th©JN Initiative.

Thirdly, it defends the creation of an internatiomady on private standards, which will be
responsible for the negotiation of such basic rakwell as for the representation of their
stakeholders in international trade fora, sucthast/TO.

Fourth, it argues that the significant work of soprévate bodies such as ISO, IEC and
UNFSS and the main private standards platforms abe taken into consideration, as well
as the work of several governmental bodies, sucRadex and OIE. Transparency, non-
discrimination, accountability and supervision mbst negotiated within these new set of
standards.

Fifth, it encourages the creation of national glatfs in all interested countries, with the
support of private and public bodies, in order tgamize the information and offer a focal

123 UNFSS Forum on Sustainability Standards, Gene®a3R http:Avww.unfss.orglast visited February 2,
2015).
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point to the interested ones, with the objectivenafeasing transparency and diminishing
trade barriers, besides enhancing effectivenealt aonsidered sectors.

Finally, facing the significant impact of privatéasdards on trade, it is imperative to
recognize that they must be seriously discuss¢detWTO, in joint meetings of the SPS and
TBT Committees, since the separation of the twegates of measures is a false dilemma.
The political manoeuvre not to face the problemsytlare creating is a huge strategic
misconception. At the end, the effects of privandards on international trade are clearly
responsibility of governments and it has to be tegaas such. In this paper, such
responsibility will be analysed much more on a preative and policy perspective within the
WTO, suggesting Specific Trade Concerns on theanatt

Such a political attitude of negligence should edure. Otherwise, private — market — non-
governmental — transnational standards, whatewechibsen name, will be transformed into
significant threat that can undermine the wholeasstucture of the WTO, created by a huge
effort of its members along the last seventy years.

3.2.Main features: definition, terminology and imtlyy between regulation, private
standards and international standards

Standard is a document that provides guidelinesaracieristics, requirements or
specifications in order to ensure that productec@sses, services and materials are suitable
for their aint?* Theoretically, standards should help companiegetoaccess to markets as
well as developing countries in levelling the playifield, besides facilitating international
trade?>,

Under the WTO, the definition of standard is pr@ddby the Agreement on Technical
Barriers to Trade (TBT), in Annex 1, paragraph 1é2)a document

‘Approved by a recognized body, that provides, (ommon and repeated
use, rules, guidelines or characteristics for petglor related processes and
production methods, with whicltompliance is not mandatory (...)’
(emphasis added).

Standards may be set by public or private entitiesiate standards differ from public ones
since they are not prepared by regulatory autlestitbut instead by non-governmental
entities.

Many publications on private standards have oftenfused the terms and have employed
‘private standards’ as synonyms for ‘voluntary si@als’. Voluntary standards are those that
are not mandatot§®. Often, public authorities produce mandatory séads, but there are
some voluntary standards that have been producedHtdic authorities to”.

124|SO/EIC Guide 2http://www.iso.org/iso/home/standards.htiast visited Oct. 31, 2014).

125 1d.

126 Henson, S. & Humphrey, J. (201@)nderstanding the Complexities of Private Standdnd&lobal Agri-
Food Chains as They Impact Developing Countrizmirnal of Development Studies, 46, 9, (201628 -
1646.

127 P, Liu, World Trade OrganizatiorPrivate Standards in International Trade: Issuesd a@pportunities,
WTO’s Workshop on Environment-related Private Steaatg] Certification and Labelling Requiremen®eneva
(2009).
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In 2005, a discussion on private standards wasedaon the SPS Committé® Another
discussion was raised in 2086 In both, the arguments centred on whether themorent
had backed the private sector's standards (Eure@BapmlGAP and Nature Choice’s,
respectively). In both, once demanded, the EC Cigsian only confirmed the existence of
the standards and that they were indeed private, dné that they neither conflict with EC
legislation nor with WTO law.

In 2008, a Working Group was established on prigéedards, which handed in, in 2011, a
report on ‘Possible actions for the SPS Committegarding SPS-Related Private
Standard$®. From this report, some policies were approvedheyCommitteeijnter alia: a
need to define private standards and exchangefafmation on whether private standards
could be ever compared to regulation.

In 2012, there was a long debate in the SPS Coeenittlated to a definition of private
standards, but divergences between the Membersatidllow a final conclusion on it. The
definition that was presented in 2012 was not aggaiolt had been proposed that:

‘SPS-related private standards are [voluntary] iequents which are
[formulated, applied, certified and controlled] taslished and/or adopted
and applied] by non-governmental entities [relat@d[to fulfil] one of the
four objectives stated in Annex A, paragraph 1hef 8PS Agreement and
which may [directly or indirectly] affect internatial trade*3

The definition of private standards as voluntarye®rnis highly questionable. Since the
exporter does not conform to the standard, it caselbits products on the importing market,
which would make the standad# factomandatory. In 5 August 2014, the SPS Committee
agreed to pursue its work on a definition of SP&teel private standards, based on the
working definition tabled in the document G/SPS/W§2

‘An SPS-related private standard is a written negment or a set of written
requirements of a non-governmental entity which ratated to food safety,
animal or plant life or health and for common aedeated us&*

From this definition, the term ‘voluntary’ was edded. This last definition, which is still
under scrutiny in the Committee, is much more dbjecthan the earlier one. One should
remark that it includes the term ‘for common angeeged use’, which excludes other kinds of
documents for internal uses within the non-govemtadeentity. Moreover, with such a
definition, the excuses that private bodies woudt fall under the requirements for a ‘non-
governmental entity’ would come to an é#d

Pascal Liu presents private standards as stantlzatsre elaborated by non-governmental
entities, which belong to them, whether they am&iporiented (private companies) or non-
profitable bodies*.

128 G/SPS/R/37, 11 August 2005.

129 G/SPS/R/39, 21 May 2006.

130 G/SPS/W/256, 3 March 2011.

131 G/SPS/W/265, Proposed Working Definition on SP$fed Private Standards. 6, March 2012.
132 G/SPS/GEN/1334/Rev.1, circulated on 5 August 2014.

133 See a discussion on non-governmental entitiesrithddopic of Legitimacy.

134P_ Liu, supra, 2.
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On matters of terminology, a proposal has beenettession ‘transnational standards
regulation’, referring to the same kind of ‘privatandards$®®. The term “transnational’ has

been adopted under international law pointing, @megal, as main actors multinationals,
supermarket chains and NGOs.

Our proposal for terminology would be ‘market start$’ in order to point to the kind of
private standards that are prepared by multinaisosapermarket chains and NGOs, but are
out of the scope of formal international standaation such as 1SO. ‘Market standards’
would make a good distinction whenever discussiefeged to legitimacy and accountability
are on the stage.

From the above discussions on definition, we caoktisome of the main features related to
market standards/private standards - their volymtature and their non-governmental status.

There are some private voluntary standards thae become mandatory under legislation —
some market standards elaborated by some non-goeatal organizations and private

companies of organic products, such as Soil Assoniand Demeter, have been adopted
under domestic legislation, such as the EuropeaioriJror by recognized international

bodies, such as the Codex Alimentatifis

The International Organization for Standardizat{f$0 is a non-governmental entity and, at
the same time, has 165 member countries represémtdteir national standards bodies,
whether they are private or public oh€sDespite, in general, ISO standards are voluntary
ones, many of the standards prepared by ISO hagent®e mandatory under domestic
legislation.

Voluntary market standards prepared by private @mngs might becomede facto
mandatory, such as in the food sector, supermatkains, producers and cooperathiés
Even though they are not binding on producers,atig option left besides fulfilling the
standard requirement is to leave out the mafkeSince a standard has gained the
international market, it also gains internatioredagnition but issues related to legitimacy are
still a concern. Therefore, in practice, the difece between a private and a public standard
might not be important, at the end, for producsiisce they both create heavy burdens in the
production process and overall barriers to intéonal tradé*°.

For example, the search for production of renewalergy has led to establishment of
private standards on the sector. Most of thesedatds were established in fulfilment of
government directives, such as EC Directive 2008E8 which stablished a goal of 20% for
consumption of renewable energy by 2020 (from tbial, 10% has to be in the transports
sector), and EC Directive 2009/28/CE, which esthlgld sustainability goals, such as

135 See L. Dobusch, P. Mader & S. QuaGqvernance across borders. Transnational fields @nahsversal
themes. A Blogboq2013).

136 p, Santacoloma, FAO/UNEP Programmdexus Between Public and Private Food StandardsnN&sues
and Perspectives, Workshop of the FAO/UNEP PrograramSustainable Food System — Voluntary Standards
for Sustainable Food Systems: Challenges and Oppibieg2014).

137|S0, http://www.iso.org/iso/home/about.htfiast visited Oct. 31 2014).

138 Wouters, J. & Geraets, DRrivate Food Standards and the World Trade Orgatidira Some Legal
ConsiderationsWorld Trade Review, 11, 3, 479 (2012).

139 |d

140 Engler, A., Nahuelhual, L., Cofré, G., Barrena,(3012), How Far from Harmonization are Sanitary,
Phytosanitary and Quality-related Standards? An d&tgr’'s Perception ApproaghFood Policy, 37, 162-170
(2012).
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reduction on emissions of 35%, and must be, at,l@as0% from 2017 onwards and 60%

from 2018 onward$™.

Moreover, despite they do not become mandatory; #re used all along the value chain,
which makes suppliers’ options very limité#l In many circumstances, the private standards
become part of the culture of a specific market énay represent increase of power for some
retailers and, as such, they haweaactomandatory forcE?

Some researchers have focused on a summary ofdinenmotivations for private standards:

Table 1: A summary of the main motivations for private standards

Main Motivations

Responses to food risks/Increase of real risks@aglaiged by consumers

Transfer of responsibility on food safety in thébfieiand private sectors

Globalization of production chains

Social and demographic changes and increase toti®imers interests on food production processes

Proliferation of premium trade marks

Need of differentiation in products

Source: L.R. A. Rua, FEP, 2014 (Free Translatfén)

3.3. Different types, categories and examples iwhpg standards

Market/Private standards can be separated inte@rdif types, accordingnter alia, to
sectors, categories and subjects. As remarked byriAfwithin the far-reaching category of
transnational private regulation, at least four eg/pof regulatory schemes can be
distinguished: i) private food safety standard};‘divil regulation’ or private codes and
standards to control environmental and social asp#dusiness operations; iii) technical and
quality standards; and iv) private meta-regulatoayneworks*4°.

141 Lima, Rodrigo C. ANovas Barreiras ao comércio e desafios para a OMC Dantas, Adriana (org.pDs
desafios Regulatérios que afetam o agronegdcio reeghor: casos praticos e licdes de como enfrent-1b
(2014).

142 Rua, L. R.,Os Padrdes Privados no Contexto do Comércio Inteioral — Percepgdo dos Exportadores
Brasileiros de Carne de Frangdjasters Dissertation, FEP- Porto-Portugal, 14 4201

43P, Liu, supra.

4. R. A. Rua, Os Padrdes Privados no Contexto dmécio Internacional — Percepgdo dos Exportadores
Brasileiros de Carne de Frango, FEP (dissertacdnedtrado), 2014, at 13. (Free translation fromattiginal,
which was prepared in Portuguese).

145 Arcuri, AlessandraThe TBT Agreement and private standardsTracey Epps and Michael J. Trebilcock
(org.),Research Handbook on the WTO and Technical Barteefsade 488 (2013).
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The major voluntary sustainability
standards

Business to Consumer label
Business

Niche standards

Meta-standards for good

agricultural practice (GAP)

Commodity-specific standards

Individual company standards |’

Source: UNFSS, 2015

Private food safety standards were establishedwayato deal with responsibility for food
safety to retailers and as a response to somedases that affected the food seétbrSuch
reasons for the development of private food sastétydards are legitimate ones; however,
their effects are contested. The problem is thatestew large supermarket chains dominate
food products markets and retailers require comp@awith some private standards;
meanwhile, small producers, mainly from developrmuntries, may not always afford
certification costs and, as such, they mightibdactoexcluded from these mark&ts

‘Civil regulation’ is the term that has been usedlefine the structure of private regulation

that deals with social and environmental impactbuginess operations, being influenced by
citizens-consumers - private codes and standardsrtwol environmental and social aspects
of business operations. It can be seen as ‘a mirhahat extends the political realm to

markets, enabling acts of political consumeriéfy’

On the other hand, technical and quality standardghe primary standargsr excellence
which were created for trade facilitation. In 19430 was established with the aim to focus
on technical standards thus facilitating trade cesivoluntary but worldwide recognized
standards were followed by industries all over weeld**®. ISO has observer status in the
TBT Committee and the Codex Alimentarius Commissibimder the TBT Agreement,
compliance with ISO standards is compliance withQViaw (TBT, Annex 3). In the same

146 Cafaggi, Fabrizio, EUI RSCASrivate Regulation, Supply Chain and Contractuatibrks, The Case of
Food SafetyPrivate Regulation Series, 03, 490 (2010).

147 Arcuri, supra at 491.

1481d. at 488.

1491S0, http://www.iso.org/iso/home.htnflast visited Jan. 9 2015).
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way, in the field of electronics, the Internatiodéctrotechnical Commission (IEC), founded
in 1906, helped to spread compatibility of elecicatevices worldwid&€®.

Many market standards have been pointed out as@&anaf private standards that have had
a large effect on global markets. The tables belbtmw some of these standards and their
respective ‘creators’.

Table 1: Examples of private standards

Created by Individual Created by national chains Created by international
companies chains
Nature’s Choice (TESCO) Assured Food Standards (UK) | GlobalGAP

Filiéres Qualité (Carrefour) British Retail Consortium Globg International Food Standard

Standard
Field-to-Fork (marks &| Freedom Food (UK) Safe Qaulity Food (SQR)
Spencer) 1000/2000
Filiére Controllée (Auchan) Qualitat Sicherheit (QS) Marine Stewardship Council

(MSC)

P.Q.C. (Percorso  Qualif Assured Combinable Crops Forest Stewardship Council
Conad) Scheme (UK) (FSC)
Albert Heijn BV: AH Excellent| Farm Assured British Beef and

Lamb

Sachsen Ahrenwort
QC Emilia Romagna

Stichting Streekproduction
Vlaams Brabant
Source: WTO, SPS Committee and M. K. Amaral (2014)

Examples of Private Standards

VAl

FSC
100%

From well-managed forests

Cert no. TT-COC-1110

Source: Forest Stewardship Council (26%4)

CERTIFIED
SUSTAINABLE
SEAFOOD

www.msc.org

GLOBALG.A.P.
MEMBER 2013

™

Source: GlobalGAP (2015} Source: The Marine Stewatdishps Council, Privateds_aw (2011)

150 |EC, http://www.iec.ch/(Jan. 9 2015).
151 Available inhttp://www.tesco.com/csr/g/g4.htridccess on 7th November 2014).
152 Available inhttp:/br.fsc.org{Access on ¥ November 2014).
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UL

®

FAIRTRADE

Source: United Laboratories (2014) Max Havelaar Feade (2014%*

Last, private meta-regulatory frameworks have alsen developed on ‘how to produce and
manage private regulatory schem&s’Meta-regulation has also been produced by IS@ On
such example is ISO Guide 65, published in 1996thengeneral requirements for bodies
operating product certification systems.

3.4.Private Standards by sectors and initiatives

3.4.1. The Organic Sector

Organic agriculture and trade afford the world ghhievel of agro-ecosystem services, and
present social and economic opportunities for peagdpecially those in need of food security
and ways out of poverty.

Among the foremost challenges for the further dewelent of organic agriculture is that
trade pathways have become entangled with multgiganic standards and technical
regulations. A product produced according to orteoferganic standards and certification
requirements may also need to comply with otheawigstandards and requirements in order
to be traded. The labyrinth of requirements in lpikernment and private sectors constitutes
an obstacle to trade, which constrains organic etatkvelopment and denies market access
to many, including hundreds-of-thousands of smatipcers in developing countries.

The Global Organic Market Access (GOMA) project bas aim to simplify the process for
trade flow of organic products among various reguiaand/or private organic guarantee
system&®. GOMA focuses on harmonization and equivalenceorgfanic standards and
certification performance requirements as mechasidor clearing trade pathways. It
provides two practical tools for this purpose. Thels were developed by the International
Task Force on Harmonization and Equivalence in QiggAgriculture (ITF), comprised of
representatives from governments, intergovernmeptganizations and private sector
representatives, and subjected to internationalsudtation. The Guide for Assessing
Equivalence of Standards and Technical Regulati(#guiTool) and the International
Requirements for Organic Certification Bodies (IRE)@an be used by any government or

153 EurepGAP was launched in 199 as a European Iaéiatomprised of 16 retailers setting Good Agtticre
Practices. EurepGap was renamed Availablétip://www.globalgap.org/uk_etfAccess on 7yh November
2014).

154 Max Havelaar label is the first fair trade cedidfiion scheme. Available orttp://www.fairtrade.org.uk/
(Access on 8 January 2015).

155 Arcuri, supra, at 495.

156 http://www.ifoam.bio/ (access on 17th April 2015)
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private sector organic label scheme as tools foogmeizing other organic standards and

Trade:

TBT,

certification performance requirements as equivaietheir own.

THE ORGANIC WORLD IN 2012

Indicator

Countries with data on
certified Organic Agriculture

Organic agricultural land
Countries with > 5% organic
agricultural land

Further, non-agricultural
organic areas

Producers
Organic market size
Organic per capita

consumption per year

Countries with
organic regulations

Organic certifiers

Number of IFOAM Affiliates
{as of 01.01.2013)

Global Totals

162
(2008: 154; 2000: 86)

37.2 mil. ha
(2006: 30.7; 1999: 11)

25
(2008: 22)

32.5 mil. ha
(2010: 43)

1.8 million
(2010: 1.6)

5US 62.9 bn. (2008: 50.9;
1999:15.2)

5US 9 (2009: B)
86
(2008: 73)

576 (as of 2012)
(2010: 523)

766

Source: The World of Organic Agriculture 2013, IFOAM and FiBL

The project activities include:

Leading Countries

Australia {12 mil. ha),
Argentina (3.8), US (1.9)

Falklands (35.9%), Liechten-
stein (29.3%), Austria (19.7%)

Finland {7 mil. ha), Zambia
(5.9), India {4.5)

India (574,591}, Uganda (188,625
as of 2010), Mexico (169,570)

US (SUS 29 bn.), Germany
(9.2), France (5.2)

Switzerland (SUS 250), Den-
mark {226), Luxemburg (187)

South Korea, lapan, US

Germany (96), India (46),
China (41)

Note: Dats st of 31.52.2011

SPS

I) outreach to share knowledge about the toolspmsgibilities for cooperation;
ii) pilot projects to test the tools in various @enments;

iii) technical assistance to governments and peigactor stakeholders to implement the tools
and related recommendations;

Iv) facilitation of new regional initiatives for operation on harmonized organic standards
development and multi-lateral equivalence;

v) analysis of the organic trade system and evialualf the trade-facilitating toot&

GOMA is overseen by a steering committee comprifaepresentatives from FAO, IFOAM
and UNCTAD. The project is funded by the Norwegi&gency for Development
Cooperation (Norad)®.

157 http://www.ifoam.bio/sites/default/files/page/files/ifoam annual report 2012.pdf (access on 17th April
2015)

158 http://www.ifoam.bio/ (access on 17th April 2015)

159 |bid.
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It is probable that GOMA’s success will depend dmw tinterest and participation of
stakeholders from governments, intergovernmengditutions and the private sector.

GOMA is divided into workspaces, which have focusadthe adoption and implementation
of the two equivalence tools, IROCB and EquiTobittwere produced by the ITF. It has
also fostered the development of harmonized regjigtandards, promoted work and
conclusions to ISO and Codex Alimentarius, condilictegoing analysis of the situation for
enhancing trade by reducing trade barriers, anesass and revised other td8fs

The 3-year GOMA project started in June 2009 artkdnn 2012 with a major conference on
harmonization and equivalence.

Although The Organic Standard has a broader sdoge Harmonization and Equivalence, it
covers topics of interest to GOMA. Since the topias a relatively small group of
stakeholders, it has been considered it betteattmer than to compete. It also endeavors to
find other ways to expose third interested pattethe Organic Standard, because it considers
it to be a relevant and even necessary materiaingory organic government regulators and
certification bodies.

3.4.2. The ISEAL project

The International Social and Environmental Accratitin and Labelling Alliance (now just
referred to as the ISEAL Alliance) was founded @2 by a group of sustainability standard-
setters. Today, ISEAL’s Codes of Good Practicesaen as global references for developing
credible standard®.

At the end of the 1990s, four certification orgatians — Forest Stewardship Council (FSC),
the International Federation of Organic Agricultuovements (IFOAM Accountability
International — were on board and in 2002 the h#gonal Social and Environmental
Accreditation and Labelling Alliance (now just refed to as the ISEAL Alliance) was
registered in the UK as not-for-profit organizatith

The aim of the newly formed ISEAL Alliance was toable collaboration between its
members and coordinate and represent their commnterests to government and other key
stakeholders. The creation of an independent azgtan also provided an opportunity to
develop a common understanding of the best pracfioe setting sustainability standards.
This resulted in the first of ISEAL’s Codes of Gofdactice, the Standard-Setting Code,
which was launched in 2084

In 2010, it was launched the ISEAL Impacts Codegctviprovides a process for how standard
systems can effectively measure and evidence toetribution to social and environmental
impacts on the ground. The third code, the ISEAkukance Code, was launched at the end

160 |bid.

161 The ISEAL Code of Good Practice, Assessing the Impacts of Social and Environmental Standards Systems,
December 2014,
http://www.isealalliance.org/sites/default/files/ISEAL%20Impacts%20Code%20v2%20Dec%202014.pdf (access
on 17" April 2015).

162 http://www.isealalliance.org/ (access on 17 April 2015)

183 |bid.
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of 2012. This code provides guidance on how to enthat certification to standards is both
rigorous but also accessible and affordable to Issoale enterprisé

All full members of ISEAL must meet the requirengerdf the ISEAL Codes of Good

Practice. Associate members have one year to caoitoefull compliance. Our associate
membership program was launched in December 20Qi¢onewer standards an opportunity
to work towards full ISEAL membersHip.

Since the beginning, ISEAL’s community has expanblegond members in order to include
representatives from business, government, cividiesp and academia. In 2010 it was
established the ISEAL Stakeholder Council, bringimgether leaders that have sustainability
knowledge and experience. The aim of the Stakeh@adencil is to incorporate the voices
and ideas of people that use and care about ceesgiahdards, into the development of our
good practice codes and strategic planning. Someoimost important ISEAL’S reports
include the ISEAL 100 and the Scaling Up Strategyich were both published in 20%%

ISEAL’'s community continues to grow with a broachga of individuals and organizations
entering into the ISEAL subscriber pool (called tB&AL "affiliates” prior to 2013). Each
year, ISEAL subscribers and members get togethibiedSEAL’s conference.

ISEAL members

-.'-f ASSOCIATION aSI & .:- WATEN STEWARDAWIN !i \ B Nsuc“ﬂw

EQUITABLE

ORIGIN FﬂlRTRADE FSC

- x g 5
7 2
(I0AS Y =g
- ¥y -~ O
e %
2@ {e
\SL&.Q = SAN i Better farming
SOURCING Better future
WITH RESPECT

Source: ISEAL, 2015

164 | bid.
185 | bid.
186 | bid.
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In 2012 ISEAL expanded its reach further by begigna program of work in emerging
economies; identifying opportunities for standam$e used to address sustainability issues
in Brazil, India and China.

3.4.3. The GLOBALG.A.P Initiativé®’

Two organizations that cover different sectors wtRade and Marine Stewardship Council
(MSC) - timber, fish, organic and fair-trade agltote - came together to discuss the
feasibility and benefits of working in closer cditaation. They recognized areas where their
systems overlapped and in November 2000 they agoee@ate a formal organization. Soon,
other organizations joined in — International Ongakccreditation Service, Marine Aquarium
Council, Rainforest Alliance in ordéo create GlobalGAP.

GLOBALG.A.P.’s roots began in 1997 as EUREPGAPIndimtive by retailers belonging to
the Euro-Retailer Produce Working Group. Britishtatlers working together with
supermarkets in continental Europe become awatertgumers’ growing concerns regarding
product safety, environmental impact and the heatiety and welfare of workers and
animals. Their solution: harmonize their own staddaand procedures and develop an
independent certification system for Good AgrictdtiPractice (G.A.P8

The EUREPGAP standards helped producers comply Eitlope-wide accepted criteria for
food safety, sustainable production methods, woakel animal welfare, and responsible use
of water, compound feed and plant propagation nagerHarmonized certification also
meant savings for producers, as they would no llonged to undergo several audits against
different criteria every ye4.

Over the next ten years the process spread throtghe continent and beyond. Driven by
the impacts of globalization, a growing number odducers and retailers around the globe
joined in, gaining the European organization glaighificancé’®,

To reflect both its global reach and its goal otdraing the leading international G.A.P.
standard, EurepGAP changed its name to GLOBALG.#A.R007.

GLOBALG.A.P. today is the world's leading farm assice program, translating consumer
requirements into Good Agricultural Practice irapidly growing list of countries — currently
more than 106,

In general, GLOBALG.A.P offers 16 standards for Gomes: Crops, Livestock, and
Aquaculture. It has more than 228 certified prodwtd over 140.000 certified producers in
more than 118 countries and it works with more th@00 trained inspectors and auditors
working for 136 accredited certification bodiesperform independent third-party producer
audits and issue our certificaté&s

167 http://www.globalgap.org/uk _en/ (access on 17t April 2015)

168 GLOBALGAP., In: http://www.globalgap.org/uk_en/ (access on 17th April 2015)
169 |bid.

170 | pid.

171 |bid.

172 | bid.
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GLOBAG.A.P. CERTIFICATION

Food safety and traceability
Environment (including biodiversity)
Workers’ health, safety and welfare
Animal welfare
Integrated Crop Management (ICM), Integrated Pesiti©l (IPC),
Quality Management System (QMS), and Hazard Ansiged Critical Control Points
(HACCP)
Source: GLOBALG.A.P., 2015

GLOBALG.A.P has developed a harmonization program benchmark schemes and
standards around the world. And this is why it hasl one of the most widely accepted
private sector food safety certification systems.

Since November 2011, the GLOBALG.A.P. Stakeholdem@ittee on Animal Welfare has
worked on the establishment of criteria for aninveglfare which go beyond legal
requirements, and which define the contents of dementary and voluntary add-on
certifications for livestock producers. Members kemt on two sets of criteria — one for
broilers and one for finishing pigs. The criterfey developed are science based, feasible,
economically viable and auditable.

According to Norbert Rank, Chairman of the GLOBAIXF. Stakeholder Committee on
Animal Welfare “Sustainable agricultural practi@e essential to successful and responsible
business development. Animal welfare is a critmahponent of this and is very much in the
minds of our customers and stakeholders. Their e&pens go often beyond legal
requirements. The GLOBALG.A.P. voluntary add-onammmal welfare is highly welcomed
as a tool to help to monitor animal welfare praegithat go beyond legislation at farm level.”

In collaboration with the Friend of the Sea consufabel, GLOBALG.A.P. is now offering
the Friend of the Sea Add-On Module for Aquacultureerefore, GLOBALG.A.P. certified
producers who successfully comply with the fouteria defined in the Friend of the Sea
Add-On at farm level will be allowed to use a spéconsumer label, consisting of both the
Friend of the Sea consumer label and the GLOBALB.Alumber - GGN. The FoS Add-On
criteria cover the impact on water body sedimdrd,dffect on the local community regarding
access to drinking water and fishing areas, andisoateria by requiring GRASP. This add-
on can be audited during the GLOBALG.A.P. Certifica audit.

Friend of the Sea is a non-profit non-governmemwtganization for the conservation of

marine habitats by means of market incentives.nBrief the Sea has created a leading
international certification project to certify angromote seafood and products from
sustainable fisheries and aquaculture. This conslabel follows the FAO - Guidelines for

the Ecolabelling of Fish and Fishery Products fidarine Capture Fisheries.

3.4.4. The JO-IN Initiative' "3

Codes of conduct have been an important part oftefto improve labor standards in global
supply chains. Over the last ten years these cadegsystems for their implementation have

173 http://www.jo-in.org/english/index.html (access on 17th April 2015)
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proliferated. Brands and retailers are faced witlitiple industry standards and suppliers are
confused by the numerous codes and initiativesal.ocganizations are frustrated by the
many initiatives making demands on their time. &etto-ordination and co-operation is
essential to address this confusion. It is alsoontgmt to develop a shared understanding of
the ways in which voluntary codes of conduct cdniie to better working conditiotfs,

Representatives of the six organizations met dug@@3 and 2004 and agreed the broad
outline of a ‘trial project’ which would pose an@st various aspects of the overall
collaborative effort (the ‘Joint Initiativet}>. The Joint Initiative (also called JO-IN Innitiagiy

Is the first effort to bring together key organiemat different aspects of code implementation
and/or enforcement in a program of collaborativekwvd@hese are: Clean Clothes Campaign,
Ethical Trading Initiative, Fair Labor Foundatio8pcial Accountability International and
Workers Rights Consortium (“the organizations”) ckaf these organizations is involved in
the global effort to improve working conditions ghobal supply chains. It seems that all
believe that codes of conduct can only make arcfe and credible contribution to this
effort, if their implementation involves a broadge of stakeholders, including governments,
trade unions, employers’ associations and civilegt’®.

The aims of the Joint Initiative are: i) to maximizhe effectiveness and impact of
multistakeholder approaches to the implementatrah enforcement of codes of conduct, by
ensuring that resources are directed as efficieaslypossible to improving the lives of
workers and their families; ii) to explore possiies for closer co-operation between the
organizations; iii) to share learning on the mannewrhich voluntary codes of labor practice
contribute to better workplace conditions in globapply chains'’.

The project has received funding from the Europgeéammission ( DG Employment), the US
State department, ICCO (Interchurch OrganisatiorDievelopment Co-operation) as well as
some funding from two of the brands involved in th®ject. An International Steering
Committee consisting of representatives of theosganizations, and an independent Chair
meet twice a year to provide strategic directioakenpolicy decisions and assess progréss

3.5.Legitimacy and accountability for market/prigatandards

One of the big challenges faced by the proliferatd market standards has been legitimacy
on creation and setting of such standards as wge#icaountability and State responsibility
towards the behaviour of the bodies that have tssuem.

Concerns related to legitimacy intend to answerstioes such as: i) ‘who produces the
standards?’ and ii) ‘where such authority comemfzo

Concerns related to accountability are related) i@axe there scientific basis for the creation of
such standards?; ii) who responds for the settirig povate standards under a
market/government failure and a multilateral tragstem perspective?

174 |bid.

175 http://www.jo-in.org/turkeyproject.htm (access on 17th April 2015)

176 http://www.jo-in.org/english/resimler/080623 JO-IN Final Report.pdf (access on 17th April 2015)
77 |bid.
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3.6.Legitimacy

Market standards have been issued by non-goveraimbatlies based on many different
reasons. Concerns have existed on legitimacy df standards creators and how the market
has accommodated such new ‘trustworthiness’.

FIGURE 13: Number of private standards certificates covered by policy areas in the EU

MNumber of schemes by policy area covered (EU-27)
(aggregation fed by 346 schemes out of a maximum theoretical total of 352)

Source: Inventory of Private Food Law, EFLA, 201

FIGURE 14: Number of private standards certificates by country of origin

Number of schemes, by country of origin
Total number of schemes = 441 (including sub-schemes)
EU schemes = 424; non-EU schemes = 17
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Source: Inventory of Private Food Law, EFLA, 2881

Under the TBT agreement, standardizing bodies tmeemply with a Code of Good Practice
(Annex 3) and Members should not take measureshwhave the effect of, directly or

indirectly, require or encourage such standardibiodjes to act in a manner inconsistent with
such Code. In this sense, any standard createdsbgndardization body, ‘irrespective of a

179 Theo Appelhof and Ronald van den Heuvel, Inventdrigrivate Food Law, In: Bernd van der Meulen Jed.
Private Food Law, 2011, at 113.
180 Theo Appelhof and Ronald van den Heuvel, Inventdrigrivate Food Law, In: Bernd van der Meulen Jed.
Private Food Law, 2011, at 113.
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governmental mandate’, fall within the scope of TRT agreement, and, as such, is also a
‘clear case of private regulation’ under TBT

As remarked by Arcuri, ‘the remaining question canmms which private regulatory bodies fit
within the definition of the TBT Agreement. Givehet open-ended definition of a non-
governmental body provided in Annex | (8) of theTTBgreement, some doubts may remain
as regards bodies that do not set routine standandsdoubts have also been raised as to
whether all typologies of standards are coverediigle 3182

From the very definition of standards, under thel Tyreement (See definition above) one
could ask what kind of bodies would fit within sudéfinition. No doubt as for International
bodies, regional, local or central government oBes.what about non-governmental bodies?
Annex 1, paragraph 8 expressly states that a neargmental body is a :

Body other than a central government body or allgewernment body,
including a nongovernmental body which has legal power tareef a
technical regulation.

Would it include bodies that are not regulatoryrimit that develop standards occasionally,
in a random fashion?

It is important to note that, in the explanatoryento the definition of ‘standard’ developed in
the building up of the TBT Agreement, pending thekyio Round, it was settled that the
definition does not cover technical rules madertnidual companies for its own production
and consumption requiremeHts In the final text of the TBT Agreement, such @sibn was
not included, which may indicate that the defimtiof a non-governmental body, pending the
Uruguay round, is much broader than what was Ihjtintended in the Tokyo Rourf.

That would also lead to another question relatettheéoacceptance of international standards,
within TBT and other WTO Agreements, as a benclc@npliance with WTO law. As TBT
has no definition of ‘international standards’, thee that is adopted by scholars and WTO
jurisprudence is the definition set in ISO, takimgo consideration that ISO standards are
pointed up in the introductory clause of TBT, Ant¥R Thus, the answer comes in ISO/IEC
Guide 2. ‘Standard that is adopted by an internatictandardizing/standards organization
and made available to the public’.

In US-Tuna IlI, the Appellate Body understood thatts definition ‘suggests that it is
primarily the characteristics of the entity apprayia standard that lends the standard its
“international” charactet®®.

On the other hand, in the TBT Agreement, Annexatagraph 4, an international body is a:
‘Body or system whose membership is open to theveglt bodies of at least all Members’.

What exactly such ‘openness’ mean? ‘Should it benopt the moment a standard is
negotiated, or is it sufficient that it is open erbe standard has already been adopt&d?’

1811d. at 501.

182 1d.

1831d. at 505.

184 |d

1851d. at 507.

186 United States — Measures concerning the importatimrketing and sale of tuna and tuna products.
WT/DS381/AB/R., para. 353.

187 Arcuri, supra at 508.
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The answer came with the 2000 TBT Committee Degisiavhich interpreted, in section 2,
‘openness’ as:

Membership of an international standardizing boayutd be open on a non-
discriminatory basis to relevant bodies of at lelsWTO Members. This
would include openness without discrimination witlespect to the
participation at the policy development level anaeery stage of standards
development, such as the:

a. Proposal and acceptance of new work items;

b. Technical discussion on proposals;

c. Submission of comments on drafts in order that ttey be taken into
account;

d. Reviewing existing standards;

e. Voting and adoption of standards; and

f. Dissemination of the adopted standa?tis

Besides openness, the 2000 TBT Committee DecisioRrmciples for the Development of
International Standards, Guides and Recommendatiotis relation to Articles 2, 5 and
Annex 3 of the Agreement lists also transparenayairtiality and consensus, effectiveness
and relevance, coherence and development dimeasidmrinciples to be observed in the
construction of international standards.

In the US Tuna II, the Appellate Body understoodtta “TBT Committee Decision can be
considered as a ‘subsequent agreement’ within gemnimg of Article 31 (3) (a) of the Vienna
Convention. The extent to which this Decision wnllorm the interpretation and application
of a term or provision of the TBT Agreement in &gfic case, however, will depend on the
degree to which it “bears specifically” on the mmeetation and application of the respective
term or provisiont®®,

Arcuri remarks that ‘if, on the one hand, the Dexrigntroduces principles that could enhance
the transparency and participatory dimensions trimational standard bodies, on the other
hand, it has been criticized as attempting to ‘sheapd constrain international standard setting
in the light of the norms and priorities of Gen&da

From an economics point of view, many certificatrafes would fit the 2000 Decision terms
‘market needs’ as ‘regulatory needs’ , since a rfeedegulation, whenever read from a
neoclassical economics standpoint, happens where tiee market failure and many

international labelling standards would fit suclhyugement since they deal with asymmetry
issues’,

Moreover, inUS - Tuna I] the Appellate Body, in an interpretation of tleem ‘recognized
body’, understood that the meaning should be adbormee by linking its interpretation to the
ISO/IEC definition: ‘the definition in the ISO/IEGuide 2: 1991 adds to and complements
the definition in the TBT Agreement, specifying tthea body must be ‘recognized’ with
respect to its activities in standardizatiSA’ However, the Appellate Body understood that
the broad participation on standards developmeghnuonstitute evidence that a body has a

188 G/TBT/9, 13 November 2000, para. 20 and Annex 4.
189US — Tuna Il (Appellate Body Report), supra, paiL.

190 Arcuri, supra, at 509.

191 |d

192Us-Tuna Il (Appellate Body Report) supra, paraZ.35
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recognized role on standardizatih Nevertheless, at the same time, an organizatianhias
developed a single standard might also have ‘rezedractivities in standardizatidf*

In the SPS Agreement, the only clause that couttbramodate private standards is the
definition set in Annex A, paragraph 1, whereirsibrought a specific definition of a sanitary
and phytosanitary measure.

Sanitary or phytosanitary measure - Any measuréezpp

(a) to protect animal or plant life or health withthe territory of the Member
from risks arising from the entry, establishmentspread of pests, diseases,
disease-carrying organisms or disease-causing isrgan

(b) to protect human or animal life or health withthe territory of the
Member from risks arising from additives, contanmitsa toxins or disease-
causing organisms in foods, beverages or feedstuffs

(c) to protect human life or health within the temy of the Member from
risks arising from diseases carried by animalsatplar products thereof, or
from the entry, establishment or spread of pests; o

(d) to prevent or limit other damage within theritery of the Member from
the entry, establishment or spread of pests.

Sanitary or phytosanitary measures include all veeie laws, decrees,
regulations, requirements and procedures (...)

Many scholars have questioned whether or not suefiniion would include non-
governmental measures within the features of privwandards. Some would say that ‘all
relevant laws, decrees, regulations, requirements arocedures’ do not include non-
governmental measures, within an interpretatioRasfel’'s not specific ruling®.

Moreover, the Preamble of SPS refers to Memberg;hwhiould suggest that only Members’
measures would fit in the agreem'dhit

However, such views would only stand if the SPSe&gnent could be seen as a separate
agreement, totally dissociated from the rest of Wa®, which is not the case. Marceau and
Trachtman well remember that WTO Agreements congitéha single treaty — under the
single undertaking principt®’ and as such, in those matters that are not sgigcifif the SPS
agreement, principles and definitions from othettgpaf WTO law could be accommodated
in SPS measures through a dialogue of compleméfiarfhe definition of standards
provided in the TBT Agreement could be easily tpms®d to SPS since it is the only
agreement that sets a definition of standard, wkices not mean that it would break the
specificity exclusion of TBT, Article 1.5, whichedrly excludes the application of the ‘TBT
provisions’ to ‘SPS measures’, but do not excluenition of terms.

1931d, para. 357.

1941d. para. 394.

195 See Arcuri and the mention to unpublished worktos subject, supra at 517.

1961d at 516.

197 Gabrielle Marceau & Joel P. Trachtmah, Map of the World Trade Organization Law of Doritest
Regulation of Goods: The Technical Barriers to Taaligreement, the Sanitary and Phytosanitary Measure
Agreement, and the General Agreement on TariffsTaade Journal of World Trade 48, 2 (2014).

198 See Vieira, Andreia Costlternational Trade and the Environment: a dialogafesources or fragmentation
of international law? In: PEPA/SIEL Proceedings, Goettingen (2013).
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Besides, the SPS Agreement, Article 13, establishesile on implementation of the
agreement, which extends Members’ measures to aeeHgmental ones, as such:

(...) Members shall take such reasonable measuresagsbe available to
them to ensure that non-governmental entities witheir territories, as well
as regional bodies in which relevant entities withheir territories are
members, comply with the relevant provisions of thgreement (...).

Although some scholars have argued that such aselaules out private standards from
SPS%, we do not understand it in this way; quite th@agite. Such a narrow interpretation
of the clause does not go with the ongoing workettgpyed in the SPS Committee on a
definition of private standards, as we have renthearlier. Therefore, private standards do
not stand alone under the auspices of the TBT tsireicbut it is also accommodated within

the SPS provisions. Under the single undertakingcpple, they should be interpreted

together in the name of coherence and harmonymwMhIO law.

Alessandra Arcuri ends up her comments on priviedards by raising the question that
‘from a normative point of view, it may be complexdraw a line between private standards
that could legitimately be subjected to WTO law astdndards that may not. These
considerations highlight the fact that the binangsfion (is it desirable/undesirable to bring
private standards under the purview of WTO law) mai/be easily answerable. Instead, the
question could be reformulated as one of the degeewhat extent can the existing WTO
legal framework address the trade-related problemated by the emergence and operation
of private standards, without losing legitimacy/®’

Besides WTO, the market itself has provided legitignto the many private standards that
have proliferated and been accommodated withinajlealue chains. The problem has been
to sustain such legitimacy for a longer time, siqmeliferation of new rules and new
certificates have been common ground on distintibse and, as such, have created confusion
for producers and consumers, delegitimizing theth wicertain period of time. Sustainability
of legitimacy for most private standards alreadigtexit could be found in meta-regulation, as
it will be presented later on in this essay. Theués of accountability adds concerns to
legitimacy since, under law, security is a mattecestainty.

3.7.General Accountability and State responsibility

In 2005, the small Caribbean island of St. Vincengovereign State Member of the WTO,
raised a Specific Trade Concern, under the WTO Citteenon Sanitary and Phytosanitary
Measures (SPS Committee), complaining about résimg on the sale of bananas to the
European Union. Such concerns were not about fi@abfpesticide residue requirements of
the EU, but instead on the requirements of a pjvabn-profit organization so called

GLOBALG.A.P. (in 2005, known as EUREPGZAP) That was the first time that the issue of
private standards was raised for discussions inMhe.

In general, WTO only takes into consideration vtduy standards when they belong to
international standardization bodies, such as 150aulex, and the WTO agreements refer to

199 See Arcuri, supra at 520.

2001d, at 522.

201 G. H. StantonfFood safety-related private standards: the WTO pective,in A. Marx, M. Maertens, J.
Swinnen and J. Wouters (orgByivate Standards and Global Governan&tonomic, Legal and Political
Perspectives235 (2012).
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them as a means of harmonization (See TBT and SR€ement®?. Whenever countries
use these international standards for productgiegtéheir territory, there is a ‘presumption
of conformity’.

In the TBT and SPS Committees, the issue of pris&rdards have been raised on the basis
of Specific Trade Concerns (STCs), which are imsemts that have grown in importance in
the WTO, whose role has diversified in the lastryemd has accommodated preventive and
policy discussions on the basis of eliminating ieasreven before they become violations.

One of the tasks of both TBT and SPS Committeds imanage the STCs that Members
might raise before them. STCs might be simply dedor information concerning other
Member's domestic measures on technical regulaborsanitary and phytosanitary policies.
Nevertheless, STCs have often addressed confligi@sitions between Members under the
TBT and SPS agreements. Under STCs, Members mahtenjust demanding information
or clarification, but, at the same time, they midpet pointing out that there are reasons to
think that some rights and obligations under th& &Rd the TBT Agreements have not been
met.

Studies on STCs have pointed out the growing ingpae of such mechanism for resolution
of trade conflicts, both for developing and develdgountries, coming to a conclusion that
the mechanism of STCs has significantly contributedhinimize trade tensions in TBT and
SPS concerrt&®

As we have remarked earlier, the definition of nediirivate standards as voluntary ones is
highly questionable. Since the exporter does nofarm to the standard, it cannot sell its
products on the importing mark&t

For example, the above mentioned 2009 EU Direastablishes that biofuels and bioliquids
cannot be produced from raw materials extracteoh fiand rich in biodiversity, which from
January 2008 has the following characteristics:ndpeprimary forest or wooded land,
indigenous areas protected under law, endangesmsgespprotection areas or pastures areas
rich in biodiversity, either natural or cultivatéd

Fulfilment of the Directive requirements is expecfeom the economic operators that might
comply with it through voluntary regimes or bilaeor multilateral agreements, including
certification proceduré®®. Nevertheless, the main issue regarding the ratdtil trading
system, is whether the EC Directives have adoptedstful scientific model, which would
allow impact measurements consistent with the sftéets that it has provoked, which makes
it open to dispute or STCs under the WTO systém

Moreover, irrespective of having or not scientifiasis, the creation of such standards also
raise concerns on accountability under a marke&gowent failure and a multilateral trade
system perspective.

202 5ee TBT, Code of Good Practices (Annex 3) and BR&mble and Article 3(1).

203 See Thorstensen, Vera and Vieira, Andreia CosBi[, TSPS and PS: are the wolves of protectionism
disguised under sheep skin?, CCGI-FGV, 2015.

204 See Lima, supra, at 7.

2051d. at 9.

2061d, at 10.

2071d, at 11.
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International standards are encouraged, in generaler TBT. In order to harmonize
regulations on a broad scale, Members should pfaif part

2.6. [I]n the preparation by appropriate internasibstandardizing bodies of
international standards for products for which tleither have adopted, or
expect to adopt, technical regulations.

If a regulation is prepared, adopted or appliedaatordance with relevant international
standards, according to Article 2.5, ‘(...) [I]t shbBe rebuttably presumeabt to create an
unnecessary obstacle to international trade’

Besides, the TBT Agreement also provides for cirstamces when there is not a relevant
international standard or when a regulation isin@ccordance with the technical content of
relevant international standard and, according tockk 2.9, Members should proceed to
notifications at an early appropriate stage, whereradments can still be introduced and
comments taken into account, identifying, wheneamslicable, the parts which in substance
deviate from relevant international standards.

Annex 3 of TBT provides for a Code of Good Practfoe Preparation, Adoption and

Application of Standards. In the General Provisiafisthe Code of Good Practice, it is
provided that the Code is open to acceptance bystandardizing body — whether a central
government body, a local government body or a rmreghnmental body — within the territory

of a WTO Member.

TBT, Article 4, demands Members to ensure thatrteentral government standardizing

bodies as well as non-governmental bodies witheir tierritories accept and comply with the

Code of Good Practice. Moreover, it also provided the obligation of Members in relation

to compliance of standardizing bodies with the candments of the Code of Good Practice
‘shall apply irrespective of whether or not a stmdizing body has accepted the Code of
Good Practice’.

In the Code of Good Practice, paragraph E, it avigied that the standardizing body, which
might be a non-governmental one (See definitiom oion-governmental body above), shall
ensure that standards are not prepared, adoptgupbed ‘with a view to or with the effect of
creating unnecessary obstacles to internationddtra

One of the discussions in the SPS Committee wasdbas the wording of Article 13 of the
SPS Agreement. The requirements for Members am@-clg: they shall take reasonable
measures to ensure that non-governmental bodieplgomth the provisions of the SPS
Agreement (See full text of Article 13 above).

A parallel requirement is also established in tiB TAgreement. Article 3 of TBT demands
that:

With respect to their local government ar@h-governmental bodies within
their territories :

3.1 Members shall take such reasonable measuresapsbe available to
them toensure compliance by such bodies with the provisierof Article 2
(...) (emphasis added)
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In the TBT Committee, negotiations on private stadd have not reached further regfts
The core of the discussions on the TBT Committethés adoption of the Code of Good
Practices by private bodf®a

Recently, it has been observed either implicit wplieit government support for market
standards and they have become, mainly in mattecertification, a regulatory barrier to
trade. Some of them have been mentioned even de'sStagulation or public procurement
contracts. The grey area between the State’s ievadwit and the private sector’'s only
involvement makes it more difficult to point outvalation issue under the WTO system.
Nevertheless, it seems that whenever it is possiddow evidence of State’s involvement in
the private standard implementation, it might besgilde to raise an issue of State’s
responsibility®. Such an understanding cannot be ignored undasif@p&rade Concerns in
the TBT and SPS Committees.

On matters of violation, the difficulty would bey any case, to establish what would be the
level and deepness of State’s involvement in otdeestablish that a private standard has
become a ‘private standard backed by governmeant ansuch, ‘mandatory under law’.

In the EC Directives above mentioned, the UE hae@ed market standards as a way of
complying with the requirements of its legislatidinseems reasonable that it could be raised
a claim for State’s responsibility under the TBTda®PS Committees, under STCs, since
Members shall ensure compliance to these agreergmisn-governmental bodféd

Governments can be responsible for actions of fwiparties. In Japan-Film, it was argued
that although it might not be easy to determindghirline rules’, whenever there is
‘sufficient government involvement’ with it, it miy be found that such measure is
governmental2. Such understanding was adopted under the GATT/\&§&em but it could
also be extended to other matters.

On matters of scientific evidence, for instancalifgration of market standards have spread
sometimes with no scientific basis but insteadore market preference concerns pointing
out to ‘holdings’ on global value chains. As suabgcountability concerns within the WTO
system and within other plurilateral or regionabagements might be detected and might be
dealt with under State’s responsibility for non-govnental bodies.

3.8.Meta and Transnational governance on Market/&e Standards

‘Social compliance’ is for most contemporary besises on the ‘order of the day’ due to a
spread of private standards initiatives to reguabeking conditions in the industries’ global
supply chains, considering an ongoing quest fort h@actices. ‘From the company
perspective, this multiplicity also makes for a dwded and costly market in social

208 M. K. Amaral, ‘Padrdes Privados e Outras Fontes tnddicionais de governanga no ambito dos regimes
multilateral de comércio da OMC e de Mudancga ClicagatConflito ou Convergéncia?’ UNB, Brasilia, 2014
(PhD thesis), 244.

209G/TBT13; G/TBT/26; G/TBT/32.

210 M. K. Amaral, supra, at 248.

21 Lima, supra, at 23.

212 panel Report, Japan — Measures Affecting Consihetographic Film and Paper, WT/DS44/R, adopted 22
April 1998, para. 10.56.
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compliance”, as factories supplying several bramdy have to deal with various codes and
certifiers and their sometimes conflicting demafds’

In 2003, some key members of civil society and rutéikeholder entities in the worker’s
rights field gathered together to create the Jwiittative on Corporate Accountability and
Worker's Rights (JO-IN)'%. Each one of these entities has been involvechéntask of
improving working conditions mainly in the appamglobal supply chains, by reducing
duplication of efforts as well as identifying bgsnctice$'®. The last efforts on this project
were undertaken in 2007, since the joint operatthdsiot manage to come to a consensus on
an appropriate system for code implementation anaptiance verificatiof'®.

Another sector that joined efforts to have metaegnance on market standards was the sector
of organic agriculturd’. The multiplicity of private labels and certifigat and assessment
procedures had a deep impact on organic produceasmly on smallholders that were
engaged in international trade. The Internationaskl Force on Harmonization and
Equivalence in Organic Agriculture (ITF) was lauadhin 2003, in a joint effort of
UNCTAD, FAO and International Foundation for Orgadgriculture (IFOAMY!8 Between
2003 and 2008, many agreements between public andte sectors individuals were
achieved on how to reduce barriers to organic tréide Tools were developed in 2008 — the
International Requirements for Organic Certificati@odies IROCB and the Tool for
Equivalence of Organic Standards and Technical Régas (EquiTool}!. The ITF work
was enhanced by the project Global Organic MarketeAs (GOMA) that took place from
2009 to 2012, aiming at facilitating and giving pog to regional harmonization and
equivalence processes on the séétor

ITF and GOMA have had their history of successstfithey have indeed enhanced public-
private collaboration on the establishment of mastandards in the organic sector. Second,
they have supported harmonization and equivalenueng stakeholders. Third, some high
quality tools, i.e. EquiTools, have been developader their auspicés. However, ‘on the
whole, the uptake of the ITF's tools has remairatier limited so far’ and there are ‘few
indications that the Task Force’s various recomm#ods have already had tangible impacts
on the decision making processes of the reguladcepa’s major players? Nevertheless,
‘as the ITF was an outward-oriented institutionmiaig to change the wider regulatory
environment rather than merely the practices amadsirds of its participants, the effective set
up and implementation of the process was not teifienough to bring about the desired
amounts of regulatory chand®.

213 Boudewijn Derkx, UNFSSMeta-governance in the Realm of Voluntary SustdiinalStandards: early
experiences and their implicatiandNFSS Discussion Papers, 1, 2 (2013).

214 The six private entities are: Clean Clothes Campatthical Trading Initiative, Fair Labor Assodt, Fair
Wear Foundation, Social Accountability Internatibaad Workers Rights Consortium (“the organizatipns
215Worker's Rights JO_INhttp://www.jo-in.org/english/about.htnflast visited Feb. 5 2015).

216 Derkx, supra at 3.

217 See Diane Bowen & Ulrich HoffmanbINFSS,Review of Key Systemic Issues and Findings Regdittm
Activities of the International Task Force on Hammation and Equivalence in Organic Agriculture E)Tand
the Global Organic Market Access (GOMA) ProjedNFSS Discussion Papers, 2, (2013).

218 |TF, http://www.organic-world.net/itf. htm(last visited Feb. 5 2015).

219 Tool for Equivalence of Organic Standards and ezt Regulations (EquiToolhttp://www.organic-
world.net/itf.html(Feb. 5 2015).

220 GOMA http://goma.tops.net/about/proje(feb. 5 2015).

221 Derkx, supra at 7.

222 |d

223|d. at 8.
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In 2002, some certification organizations — For&ewardship Council (FSC), the
International Federation of Organic Agriculture Movents (IFOAM), Fairtrade and Marine
Stewardship Council (MSC), the International Orgamiccreditation Service, Marine
Aquarium Council, Rainforest Alliance and SocialcAantability International - created the
International Social and Environmental Accreditatiand Labelling Alliance (ISEAL
Aliancey?* In 2010, it was established the ISEAL Stakehof@euncil, joining together other
representatives from business, government, civie$p and academia and, in 2012, ISEAL
expanded its programme of work to address sustiitgabsues in Brazil, India and China.

After an elaborated work on best practices foranability standards, ISEAL launched its
Codes of Good Practice (2004), the ISEAL ImpactdeC(2010) and the ISEAL Assurance
Code (2012), which provide procedures on how stalsdaystems may effectively measure
and evidence contribution to social and environmlenpacts?>.

However, ‘ISEAL’s other work programs combining ceptual work on the development of
good practice guidance with related shared learmind capacity building activities have
progressed a lot slower and been less effectivep@ation within ISEAL has thus far also
yielded relatively little in terms of successfuhggble collaboration on concrete projeéts

In general, there has been an urge for meta-regunlah general market standards, in order to
resolve concerns related to legitimacy and accdiiiita which were a summary of the
problems faced by the meta-regulation attemptseptes above by sectors. The difficulty is
to reach a common ground on which body could plexph s role.

3.8.1. The Role of ISO

ISO is the International Organization for Standzatlorf?’ and it categorizes private

standards into distinct ways according to ISO wamkstandards: i) PS in the Information and
Communication Technologies sector (ICT); ii) PShe agri-food sector; and iii) PS related
to social and environmental aspééis

ISO has been pointed out as a possible body to-regtdate private standards. ‘In the
environment and related areas, ISO provides intiexme standards addressing such subjects
as environmental management (ISO 14001/4) ; enwiestal labelling (ISO
14020/21/24/25), lifecycle assessment (ISO 14040/44reenhouse gas measurement,
verification and validation (ISO 14064/65) ; andhémg water and wastewater services (ISO
24510/11/12)’. Moreover, ISO has recently engagethe development of new standards —
the ISO 26000 — on social responsibftfy

Notwithstanding the acknowledgeable standardizolg developed by ISO, there is a good
amount of criticism on the status that ISO hashemWTO. ISO has been ‘stigmatized as a
club dominated by private industrial groups, whekél society has no real role to play. ISO
members are national standards bodies; many ofrwhi¢urn are private non-profit groups,
often dominated by private companies. Not onlyivdl society excluded from the decision-
making process — it may not even exercise a crteda, as proposed standards are difficult to
access. Even adopted ISO standards cannot be eddess of charge but must be purchased.

224 ISEAL Alliance http://www.isealalliance.org/about-us/our-histdigst visited Feb. 6 2015).

225 |ISEAL Assurance Code (201ttp://www.isealalliance.org/about-us/our-histglgst visited Feb. 5 2015)
226 Derkx, 2013, at 10.

227|S0O athttp://www.iso.org/iso/home/about.htflast visited Jan. 27 2015).

228 See I1SO, International Standards and Private StdsdGeneva, 6 (2010).

229|S0, International Standards and Private Stangd&dseva, 7 (2010).
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Such legitimacy and accountability issues may apipesconcilable with the privileged status
that 1ISO standards seem to have at the VO’

As above remarked, meta-regulation has also beastuped by ISO. However, it is highly
questionable, due to the reasons mentioned inaitgplragraph, that ISO would be the right
standardizing body to deal with meta-regulatiomuarket standards. Since market standards
have dealt with changes in global production marketd have highly influenced the way
producers work in developed as well as in develpmountries, perhaps an institution that
would be more concerned with the social and enwi@mial impacts of private standards,
mainly in developing countries, would be a bettetian for meta-regulation on this matter.

3.8.2. The Role of UNFSS and the building up of domestg&S\platforms

3.8.2.1.The UNFSS

The United Nations Forum on Sustainability Standada joint initiative of FAO, ITC,
UNCTAD, UNEP and UNIDO, consisting of a platform dfiternational Dialogue on
Voluntary Sustainability Standards (VSS), which aedated to environmental, social,
occupational safety and animal welfare is$tfes

In the UNFSS platform, private standards are terii8® and are defined in a broad but
directed way. Thus, ‘voluntary sustainability stards (VSS) are standards specifying
requirements that producers, traders, manufacturetailers or service providers may be
asked to meet, relating to a wide range of sudbditbametrics, including respect for basic
human rights, worker health and safety, environalemipacts, community relations, land-
use planning and othef&

In 2013, there were presented the following ratidoa creating the UNFSS: ‘i) VSS as
means to sustainable development, not as endemstives; ii) Contextualize VSS into the
macro-economic development perspective (i.e. ndy amarket access and market shares
agenda); iii) UNFSS should focus on public interesd public goods related to VSS; iv) VSS
need to be recognized as strategic policy issuggating economic, food, climate and water
crises); v) understood within overall life cycle pfoducts and related services (and within
context of avoidance, minimization and managemériteal’ risks); vi) also of increasing
importance for South-South trade; vii) VSS représsemew meta-governance system for
international supply chains, largely outside WT@s{f33.

230 Arcuri, supra, at 495.

231 See information on UNFSS dtp://unfss.org/about-us/objectivegiccess on 18 December 2014).

232 UNFSS Plataform, available fattp://unfss.files.wordpress.com/2012/05/unfss-rejssues-1_draft_lores.pdf
(Access on 15th January 2015).

233 UNFSS Forum on Sustainability Standards, Geneda3 2
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l Figure 4. Market and standards scan
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Taking into consideration the growing concerns o8SV- related to their potential on

becoming a trade barrier and the obstacles to dpnwednt that they may create, mainly for
small-scale producers and developing and leastialea® countries - the UNFSS has become
a forum for State actors to dialogue with each otmed with some core groups, such as
traders, consumers, producers, certification bodigslomats, NGOs and scholars. ‘The

overall goal of UNFSS activities is to make VSSreveat and avoid it being an obstacle to

sustainable development in developing countftés’

Moreover UNFSS intends to drive attention to thegmalization of smallholders and small
and medium-sized enterpri$&s Such work might be accomplished through anallytica
procedures and activities, having exchanges ofresqpees and constructing a network among
stakeholders®.

The UNFSS Forum works taking into account the thpiélars of sustainable development —
environmental, social and economic standards, withirst emphasis on the agri-food
standards and energy/ resources/climate-changedeMSS, considering the interaction
between food production and climate change (mitgaadaptation) as well as energy
efficiency and carbon footprifi.

Despite special concerns towards developing casmtthe UNFSS has an open membership
with no minimum requirements to UN Member Statds.isl composed of a Steering
Committee and an Advisory Panel. The Steering Cdteeicomprehends the five

234 UNFSS, available on http://unfss.org/about-us/cibjes/ (Access on 18th December 2014).
235 UNFSS.
236 UNFSS.
27T UNFSS.
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collaborating UN Agencies - FAO, UNIDO, ITC, UNERAUNCTAD, and is in charge of
facilitating management and coordination of theuho The Advisory Panel, for instance, is
composed of 20 experts representatives of thegrongs - i.e. producers, consumers, traders,
trade diplomats, standard setters, certificatiodid®my NGOs and scholars and has the role of
providing guidance on development of the forum,wadl as information gathering and
analytical, empirical and capacity building supdortstakeholders. The Advisory Panel is in
charge of setting direction, presenting main tasid priorities in the meeting§.

Besides, the UNFSS has a support team, hosted b TBR and coordinated by the
UNCTAD Secretariat.
Structure of the United Nations Forum on Sustaiitgl$tandards (UNFSS)

STEERING COMMITEE:

o g g
j % i '&;ﬁ;,? UNID£

ADVISORY PANEL:

Producer Associations,
Processors/Traders, Standard-
setters/certifiers, Trade negotiators,

TECHNICAL ANALYSIS:

International organizations and
relevant multi-stakeholder initiatives

NGOs, Researchers, Consumers
{Two reps per category)

Source: UNFS (2014)

The primary focus of the UNFSS activities is on V8&veloped by non-governmental

organizations and private companies, which have lsagegorized into distinct categories: i)

business-to-business standards; ii) consumer-edestandards; iii) meta standards covering
different issues and groups of products; iv) isand commodity specific standards; and v)
company-specific standards.

In general, the expectations of the UNFSS is thawill contribute to poverty alleviation,
strengthening of food security, improvement of tese/ material/ energy efficiency and
enhanced mitigation of and adaptation to climatnge?>°.

The UNFSS intends to take into account that ‘adwoptif VSS tends to be favored in contexts
where: i) the type of product has high requiremeatgarding traceability, ii) in extractive
businesses; iii) where commodities are identifiableend-products, or iv) where there are
shorter supply chains with fewer actors; v) VSSItembe more viable in contexts with higher
levels of producer and institutional preparedrié8s’

In 2013, several briefing sessions were organaedl took place in Geneva (February"18
2013), China (March2013); Thailand (March 132013), Kenya (March 2013) Panama
(May 9" 2013), Cameron (June®2013) and in the Philipines (Octobel22013).

238 UNFSS. In: http://unfss.org/about-us/structure/

29 UNFSS, available ohttp://unfss.org/work-areagaccess on 8December 2014).

240 Joseph Wozniak, Taking Stock of the current redean the impacts of voluntary sustainability stnad,
Based on a 4-part literature review series pubtighethe International Trade Centre (ITC), Marci20
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One of the main roles of the UNFSS: taking intosideration asymmetries on establishment
of standards, since the optimum level of sustalitgli$ different in different countries. See
VSS Part 1 (Issues), at 10.

3.8.2.2.The building up of domestic VSS platforms

The UNFSS is the only intergovernmental forum thedposes to deal specifically with
private standards, on a multi-stakeholder levels intended to be a ‘demand-driven forum’
to address concerns and interests of decision mékeesed on developing countries.

According to the UNFSS, national governments havapartite role on VSS platforms —
surveillance, supportiveness and facilitation taat be detailed in the table bellow:

The Pro-active Role of Governments on VSS

Governancel Building Devising Assuring Facilitating
Standard- capacity flanking/support policy stakeholder
setting policies coherence dialogue

apacity Weaknesses
- Transparency,
- Inclusiveness,
legitimacy,
trade
restrictiveness
- Anti-trust

-Amonggov. I _Facilitating
SLALs and engaging
dealing with in stakeholder
VSS dialogue on

- Between development

- In physical - Awareness
infrastructure raising/ training
-In SMTQ - Financiall
systems & fiscal support
institutions - Internalization

ublic & priv : .
- Directing of true socialand . & implemen

donor environmental

funding costs

accordingly - Info instruments
- SME support

- Assuring
coherence
between
regulation &
VsS

requirements I tation of VSS
(e.g. perverse

incentives)

-Towards

donors

Source: UNFSS, 2013.

In the UNFSS launching conference that took plac&eneva, in 2013, titled ‘Policy Making

and Sustainability Standards: How can governmemdisthe private sector work together to
achieve sustainable development goals?’, thereassowledgment of the importance of a
national dialogue between key stakeholder group$ \W8licies. Therefore, there was a
proposal for the establishment of national multkeholder platforms for policy studies and
dialogue, under the supervision of the UNFSS.

3.8.2.2.1. The building up of a VSS platform in India

India was the first country to have launched itsamal VSS platform under the auspices of
the UNFSS, envisaging the building of technical amstitutional capacity (i.e. standards,
metrology, testing and quality assessment procsjiire well as policy structuring, taking
into account the true social and environmentalscdst

241 Seehttp://unfss.org/2014/08/20/unfss-in-ciiissd-coefare-new-delhi-indiafaccess on 29 January 2015)
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The Indian platform is intended to promote a dialwdpased on case studies and technical
reports on VSS distinct subjects. The primary cameethe conduction of a dialogue with the
ASEAN Task Force on Horticultural and Food Prod8tandards, besides establishing a
direct connection with the West African InternaabnCocoa Organization to work on
schemes of sustainable cocoa certificéfitn

In India, some of the most important VSS alreadplemented are ECOMark, AgroMark,
INdGAP, Fruit Product Order (FPO) and mandatorymfag production standards
implemented under the National Programme for OxgBnbductio*®. Differently from other
countries, in India, VSS systems and approaches impemented under integrated
government management schemes, even though they wede focused on needs and
demands of the industy.

According to the Indian government, there are thiloWing envisaged objectives for such a
national platform on VSS:

Envisaged objectives for a national platform on VS$ India

1 | To conduct a dialogue on a regular basis withiro@e group of public and private stakeholders
and build a more institutionalized structure toilfete and strengthen an informed policy
dialogue on how to pro-actively use VSS to fulfppesific sustainable policy objectives,
strengthen competitiveness and facilitate marke¢ss
2 | To gather and exchange information on key issudsancerns related to VSS in India and assess
the information needs of Indian policy makers arttiep stakeholders. This will include
discussions on best cases/practices and learnimg §uccessful examples in India and other
countries.
3 | To assist Indian standard setting organizatiorgrianging for training and developing effective
VSS frameworks and how to prepare the domesticsufsereffective VSS use. Special attention
should be paid to assist small-scale producersrimptying with VSS.
4 | To identify key areas of research interest andsagsiconducting such research in collaboration
with selected national and international partners.
5 | Strengthening cooperation between relevant stalleh@roups to the benefit of more inclusive
standards development and more effective VSS imgieation, based on better policy coherence
and public-private dialogue.
6 | Assist policy makers in framing effective pro-aetiypolicies to reach specific sustainab
development goals, including better market accedsstrtengthened competitiveness.
7 | Study specific success examples of VSS developnusetand supportive government action in
India, such as the National Programme for Orgamad@&ction, and explore in what way sugch
examples can be emulated.

Source: UNFSS, 20%%

e

In general, the main objective of the platform &ping to create a UNFSS focal point in

India, in order to coordinate between UN Geneva,F8HN India platform composed of

public/private sector, industry etc. and Indiani@ghakers, thus establishing a feedback
system that would build on a whole scenario fovae standardé’.

In India, the public institutions involved in théagform are the Ministry of Commerce and
Industry (focal point), the Ministry of Agriculturehe National Accreditation Board for
Certification Bodies, the Council of India, the Bau of Indian Standards, the Agriculture
Processing Export Development Authority, the NadloAgriculture Innovation Project, the

242 UNFSS, National Platform on Private Sustainabfitandards in India, Concept Note, 2014, at 1.
243 UNFSS, National Platform on Private Sustainabfitgndards in India, Concept Note, 2014, at 4.
244 UNFSS, National Platform on Private Sustainabfitgndards in India, Concept Note, 2014, at 4.
245 UNFSS, National Platform on Private Sustainabfitgndards in India, Concept Note, 2014, at 6.
246 UNFSS, National Platform on Private Sustainabfitandards in India, Concept Note, 2014, at 6.



Vera Thorstensen and Andreia Costa Vieira |94

Indian Council for Sustainable Agriculture and etbemmodity boards. On the other hand,
the elements of the private sector involved are Glomfederation of Indian Industry, the
Federation of Indian Chambers of Commerce and ingusie Energy and Resource Institute,
some certification companies and relevant NGOs wak with VSS, such as SARSO,
OXFAM, ISEAL, ANSI and HIVOS India, besides some &mand Medium-sized
Enterprises (the platform would be kept open teop#iey decision-makers on VSS and VSS
implementation strategie$).

3.8.2.2.2. The building up of a VSS platform in China

China also proposed the construction of a VSS gulatf under the auspices of the UNFSS.
The primary concern, in China, is also the conaunctf a dialogue with the ASEAN Task
Force on Horticultural and Food Product Standdfdi general, with such a structure, China
pretends to harness the benefits of VSS and inereaspetitiveness as well as to have an
overview of the strategically important VSS issties the country*®. The focus of China
would be private sustainability standards in theds of food safety and quality as well as
their interplay with Chinese standards and Chirmgpsdity control systems in the agricultural
are&>’.

The bases for the Chinese platform are the sartteeames for the Indian VSS platform. The
objectives envisaged by the national platform orS\it$ China are about the same as in India
as well as the possible platform format and apgroac

Both in China and India, the platform is finangradlupported by co-funding — by UNFSS and
public and private bodies. The buiding up of afplan is a way of creating a UNFSS focal
point in China in order to coordinate public/prizadector as well as international actions
towards policymaking on VSS, providing a kind ofadonap for governments and a
mechanism of continuous feedback on VSS. In fiet,idea is to construct a network of
national platforms that will benefit of co-sharingormation, which might be, in the end, a
good structure for developing countries in a woildl of developed countries’ private
standards.

In China, the institutions involved in the platforane the Ministry of CommerceMTO
Department as the focal poin}, the Ministry of Agriculture, the Ministry of Eimonmental
Protection, the National Development and Reform @assion, the General Administration
for Quality Supervision, Inspection and Quarantintbe China Administration for
Accreditation and Certification, the China Admingion for Standardization, the China
Certification and Accreditation Institute and otlserrelated scholarly bodi&$

The Chinese comments on the proposal of a platfemark the importance of harmonization
and equivalence in the area of private standartghas really the key point on this matter.
‘Consistency, harmonization and equivalence betw€érnese standards and those of
ASEAN countries as well as the private sustaingb#itandards applied by both trading

247 UNFSS, National Platform on Private Sustainabfitgndards in India, Concept Note, 2014, at 6.

248 UNFSS, National Platform on Private Sustainabfitgndards in India, Concept Note, 2014, at 1.

249 UNFSS, National Platform on Private Sustainabfitandards in China, Concept Note, 2014, at 1.
250 UNFSS, National Platform on Private Sustainabffitgndards in China, Concept Note, 2014, Annex.
251 See Table on Indian Envisaged objectives above.

252 UNFSS, National Platform on Private Sustainabtfitandards in China, Concept Note, 2014, at 6.
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partners are therefore of increasing strategic mapoe for market access, competitiveness
and sustainability impacf®

Moreover, remarks have also pointed out that th8 tform may also make an important
contribution to debates on free trade agreementg. (e Trans-Pacific Partnership
Agreement or Regional Comprehensive Economic Paitig and that it could represent the
involvement of China into ASEAN discussions aboetated regional standards for the
ASEAN common market (mutual interest/ coherencstafhdards agenda); e.g. private GAP
standards in ASEAN countries could be harmonizeétl ®hinese standards, the new ASEAN
GAP (+China) could offer an important opportunity €xchange in agricultural traidé

3.8.2.2.3. The need of a VSS focal point in Brazil

The building up of VSS platforms is matter of trparency as well as of governance and
strategic planning. Governments should not ignbesurgency of the matter and should plan
in advance, before the concern becomes an unmdrlagesitical problem for the country.

In the negotiations of the 1979 Standards Codepaigion was set for notification of other
governments, through the GATT Secretariat, of aghnical regulations which were not
based on international standards. Such a provigirated what would develop into
procedures based on the principle of transparéncy

Transparency is one of the main principles estabtisn the TBT agreement. Throughout the
agreement, the expressions “Members shall publisbtige” or “Members shall notify” are
commandments related to transparency for standaéedbnical regulations or conformity
assessment procedures. In TBT, Articles 2.9, 210),5.6, 5.7 and 7.2 set such a wording.

Article 2.9 of TBT, for instance, provides that:

Whenever a relevant international standard doeserist or the technical
content of a proposed technical regulation is motaccordance with the
technical content of relevant international staddarand if the technical
regulation may have a significant effect on tratletber Members, Members
shall:

2.9.1 publish a notice in a publication at an eagpropriate stage, in such a
manner as to enable interested parties in other Bdesnto become
acquainted with it, that they propose to introduearticular technical
regulation;

2.9.2 notify other Members through the Secretapiathe products to be
covered by the proposed technical regulation, tayetvith a brief indication
of its objective and rationale. Such notificatisisll take place at an early
appropriate stage, when amendments can still bednted and comments
taken into account;

2.9.3 upon request, provide to other Members pdatis or copies of the
proposed technical regulation and, whenever passitlentify the parts
which in substance deviate from relevant intermatictandards;

253 ‘Couching the National Platform on Voluntary Sius#bility Standards into the Development and Export
Strategy of the PR of China’, In: UNFSS, Nationd&tfdorm on Private Sustainability Standards in @hin
Concept Note, 2014, Annex, General Observations.

254 ‘Couching the National Platform on Voluntary Sis#bility Standards into the Development and Export
Strategy of the PR of China’, In: UNFSS, Nationdtfdorm on Private Sustainability Standards in @hin
Concept Note, 2014, Annex, General Observations.

255 R. Griffin, supra, at note 1.
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2.9.4 without discrimination, allow reasonable tifioe other Members to
make comments in writing, discuss these comment® upquest, and take
these written comments and the results of thesisksons into account.

The notification provisions in the TBT show how meers intend to regulate in order to
achieve specific policy goals and what are theetrefflects of their regulations. Notifications
have grown in importance in the last years. ‘Raoginformation about new regulations or
standards at an early stage, before they arezgthand adopted, gives trading partners an
opportunity to provide comments either bilaterallyin the TBT Committee, and to receive
feedback from industr§?®. Early notifications might help to improve the tjtyaof the draft
regulation, thus avoiding potential trade probleassyvell as to assist producers and exporters
in adapting to the changing requireménts

Since 1995, it has been observed a growing tendeiuogtifications in the TBT Committee,
which demonstrates its importance within the WTGteyn and, at the same time, it
demonstrates that regulatory measures have beem awopted by Members, in general, in
substitution of the old tariffs measures (See Fegur and 5).

FIGURE 4: Total number of notifications from WTO members (1995 2013)
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Fonte: The "WIQ Agreement Series. Technical Barriers to Trade, 2014 at 26

256 The WTO Agreements Series, Technical Barriersrem@, 2014, at 24.
257 | bid.
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FIGURE 5: Notifications Dbjecth‘esl

Notifications Objectivesin 2013
Mational Security Requirements 2
Mot Specified 3
Cost Saving and Increasing Productivity 7
Trade Facihtation 11
Protection of Animal or Plant Life or Health 19
Adoption of Domaestic Law a2
Harmonization 43
Lowering or Removal of Trade Barriers 49
Consumer Information, Labelling =
Precention of Deceptive Practices and Consumer Protection 241
Protection af the Environment B2
Protection of Human Health and Safety § o978
(1] 200 anag GO0 BOO 1000 1200

Source: CCGI-FGV, 2082

Besides “notification expressions”, TBT Article 1Points out to the importance of
establishing enquiry points in each Member. An @ygooint is a national body or institution
which must be able to answer all reasonable eraguirom other Members as well as for the
provision of related documents. All WTO Members @guired to establish national enquiry
points to keep each other informed about barrfeswould fall under the TBT Agreement.

In Brazil, the focal point is INMETR®&®, which is the National body responsible for the
Brazilian WTO/TBT Enquiry Point, providing informat on technical requirements to
Brazilian exporters as well as supporting the Biazi government in all international

negotiations on technical barriers to tréfe

The same rule about enquiry points is establisheda SPS (Annex B (3)).

Each Member shall ensure that one enquiry poirgtexvhich is responsible
for the provision of answers to all reasonable toes from interested
Members as well as for the provision of relevardudnents regarding:

(a) any sanitary or phytosanitary regulations agopir proposed within its
territory;

(b) any control and inspection procedures, prodactand quarantine
treatment, pesticide tolerance and food additiver@a@l procedures, which
are operated within its territory;

(c) risk assessment procedures, factors takercomsideration, as well as the
determination of the appropriate level of sani@rphytosanitary protection;
(d) the membership and participation of the Memioerpf relevant bodies
within its

territory, in international and regional sanitarynda phytosanitary
organizations and

systems, as well as in bilateral and multilateggbaments and arrangements
within

28 Thorstensen, V. Gianesella, F., CCGI, 2014.

259 National Institute of Metrology, Quality and Tedhogy (INMETRO) was created by law in December,
1973, to support t Brazilian enterprises, to inseetieir productivity and the quality of goods aedvices.

260 Information available ohttp://www.inmetro.gov.br/english/institucional/iexiasp(Access on 3rd November
2014).
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the scope of this Agreement, and the texts of sagheements and
arrangements.

Under the SPS, Exporting Members claiming thatsami#hin their territories are pest — or
disease-free areas or areas of low pest or digg@salence shall provide the necessary
evidence thereof in order to objectively demonsttatthe importing Member that such areas
are, and are likely to remain, pest— or diseasee-feas or areas of low pest or disease
prevalence, respectively. For this purpose, undécla 6.3 of SPS, reasonable access shall
be given, upon request, to the importing Memberifigpection, testing and other relevant
procedures.

Enquiry points are very important to assure trarepay.In some countries, the TBT and
SPS enquiry points are the same bodies. In Brazilthey differ and there is an
overlapping of competence between some Brazilian 8ies, which difficult transparency
in the country as well as strategic planning toward TBT and SPS common ground§t.
There should not be forgotten that a focal point isa centralization body, which reminds
exporters, importers and investors that the countryis under a single government and, as
such, decisions should point to the same directiowithin a coherent and harmonized
manner, providing legal and administrative certainty for all.

As the issue of private standards is an urgent @se,demonstrated above with the

construction of VSS platforms in China and in Indiee Brazilian government should also be

concerned in the building up of a focal point thelt gather together all concerns related to

private standards — the ones that would be claglséis TBT as well as the ones that would be
SPS measures in the name of transparency, goveraadcstrategic planning.

Bearing in mind the Ministerial structure of theaBilian government and having as a good
example the composition of the VSS platform in @Ghia good parallel for Brazil could be
having an Inter-ministerial body as a focal poivhich could join together INMETRO (a
standardization entity under the Ministry of Deyettent, Industry and International Trade)
and MAPA (a representative of the Ministry of Agiditire) as well as other Brazilian
Ministries and entities - such as the Ministry oiviEonment, the Ministry of Foreign Affairs
and some correlated scholarly bodies that coul@ldevstrategic research on the subject.

3.9.ITC: Standards Map

The International Trade Commission (ITC), which viasned in 1964, has been the focal
point within the United Nations system for tradkated technical assistance (TRTX)

In line with a joint mandate from the World Tradeg@nization (WTO) and the United
Nations through the United Nations Conference aad@érand Development (UNCTAD), ITC
has supported the parent organizations’ regulat@search and policy strategies and it has
focused on implementing and delivering practicallARprojects®:.

261 While INMETRO is the TBT focal point, MAPA (Miniétio da Agricultura, Pecudria e Abastecimentohés t
SPS focal point, in Brazil.

262 |n: http://www.intracen.org/itc/about/how-itc-works/erale-in-the-un-and-wtofaccess on 23 April 2015)

263 |bid.
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Working together

Research Rules of
& policy trade

UNCTAD WTO

Source: ITC, 2015

ITC’s work focuses on the areas of expertise wiiE@can have the greatest impact, such as
strengthening the integration of the business seftdeveloping countries and economies in
transition into the global economy, and improvihg performance of trade and investment
support institutions for the benefit of SMEs, besicenhancing the abilities of trade support
institutions to better support thétf

Along with the United Nations family and partneganizations, ITC continues to connect
ITC projects and programmes with global effortsatthieve the Millennium Development
Goals and the Aid for Trade agenda. ITC remainsotilg international organization focused
solely on trade development for developing andsitaon economies. In order to deliver
effective trade-related technical assistance (TR@AJ to achieve the goal of expanding
exports requires all the major players, includinBC) to develop effective working
partnerships as well as greater levels of coherandecoordination. ITC’s goal is to build on
our capabilities and that of its partners in ortdebring about even greater trade impact for
goocF®.

Trade for Sustainable Development (T4SD) is ITCa&tpership-based programme that
provides comprehensive, verified and transparefdgrnmation on voluntary sustainability

standards through ‘Standards Map’, and through ‘Bwstainability Marketplace’ and

‘SustainabilityXchange’ web platforrffS.

Standards Map enables its users to identify votyntstainability standards, generate
comparisons between standards’ content requirementsl to assess their business'
sustainability roadmap to sustainable trade. Th&tauability Marketplace, launched at the
end of 2014, intends to be an "e-market" whered&tats Map users will share their business'
"Sustainability Diagnostic Reports” with buyers amdailers, creating momentum for new

264 bid.
265 | bid.
266 | bid.
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business opportuniti#d. The main objective of T4SD overarching programiseto
strengthen the capacity of producers, exportersypoakers, and private and public buyers
to participate in more sustainable production aade®®

The ITC Standards Map has served as a tool toifgeStandards requirements and standards
policies throughout the world. The standards mapvides information on over 170
standards, codes of conduct, audit protocols adithggssustainability hotspots in global
supply chain®®,

A tutorial on identification of World Standards @vailable on the ITC webpage. As
sustainability schemes proliferate, “transparenog aomparability between schemes and
benchmarking initiatives are driving chan§@ Moving “from turf to trust” is the biggest
challenge ahead, as a crowded standards marketplaces towards harmonization, while
maintaining some needed diversity

3.10. Conclusion

Although the definition of ‘private standard’ irsélf is not a pacific one, it must be taken into
consideration that private standards may be coresidénternational standards’ and their
‘non-governmental character does not exclude tHesm the multilateral trade system;
instead they might be well accommodated within Tl and SPS Agreements. Private
standards have been considered voluntary in naburtethey arede factomandatory and
whenever they are backed by governments, they rfaghwithin the scrutiny of the TBT and
SPS Committees, mainly under Specific Trade Corscern

The present essay proposes also a new terminologsgrket standards’, which would better
comprehend all the transnational regulatory wogk tras been on-going, in fact. Nonetheless,
a different terminology would not remove the comeerelated to proliferation of such
standards, which has brought big challenges towkgimacy on creation and setting of
such standards as well as accountability and &afnsibility towards the behaviour of the
bodies that have issued them.

Concerns related to legitimacy intend to answestioes such as:
i) ‘who is producing the standards?’; and

i) ‘where such authority comes from?’

On the other hand, concerns related to accourtiahiie related to:
i) are there scientific basis for the creationwils standards?;

i) who responds for the setting of market standardder a market/government failure and a
multilateral trade system perspective?

267 See more at: http://www.intracen.org/itc/market-info-tools/voluntary-standards/#sthash.P8D8jmzF.dpuf
(access on 23 April 2015)

268 See more at: http://www.intracen.org/itc/market-info-tools/voluntary-standards/#sthash.P8D8jmzF.dpuf
(access on 23 April 2015)

269 |n: http://www.standardsmap.org/ (acces on 23 April 2015)

270 Schukat, P., In: http://www.intracen.org/news/Sustainability-Standards-From-turf-to-trust/ (access on 23
April 2015).

271 From: http://www.intracen.org/news/Sustainability-Standards-From-turf-to-trust/ (access on 23 April 2015).
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This essay proposes that meta-regulation woulchbekey to answer such questions and to
calm down their related concerns.

Many meta-regulation efforts have been on-goinlit spdifferent sectors and strategic areas.
This essay pointed out to the work developed uttdestructure of:

i) The Organic Sector

i) The GLOBALG.A.P Initiative
iii) The ISEAL project

iv) The JO-IN Initiative

In general, so far, the existent meta-governandertefhave taken the structure of ‘an

internally oriented collaboration between a limitagmber of like-minded peers active in the
same sectot’? In the end, their poor efficiency - as pointed oy some working papers and

distinct scholars - is also related to legitimaog accountability, since they do not diminish
the overall problem of proliferation of standaridandardization of standards’, and general
confusion among producers and consumers, lettiagrthrket too free to decide whatever it
wants to do.

Perhaps, a multilateral stakeholder structure, sictf50 or UNFSS would gather together a
larger number of stakeholders and could have meggihacy on the setting of meta-
regulation on market standards, which could dinhirtfee problems of ‘greenwashing’, anti-
competitive practices and malpractices in the stedsd setting business. ITC could also be
helpful in the construction of a meta-regulatiordyposince it has already expertise on its
Standards Map.

One of the biggest challenges would be the choateden a model of meta-regulation based
on a ‘secretariat’ or based on ‘membersHip’ A membership model — such as the one
established by ISO - would generate more suppaorthi® meta-governance process among
member organizations and States and perhaps wealttl hore easily to a plurilateral or
multilateral collaboratiof(. On the other hand, a model based on secretarfatch as the
one created by the UNFSS — would have more autoradyas such could lead to a process
of meta-regulation that operates faster, morestlesty and more productivel{®. One should
not forget that, in the end, the goal is to achieffectiveness.

ISO has been stigmatized as ‘a club dominated byater industrial groups, where civil
society has no real role to play’ and such legitynand accountability difficulties may
appear irreconcilable with the privileged statusttfSO standards seem to have at the
WTO?’S,

Due to ‘their global reach, extensive expertiseprgj legitimacy, perceived neutrality and
ability to act as a gateway to more government lireroent, UN agencies are particularly
well-positioned to successfully take up such a ngetgernance role (...) UN involvement

272 Derkx, supra at 15.
2131d. at 21.

274 |d

275 |d

276 Arcuri, supra at 495.
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would also be beneficial when it concerns the ngeteernance of exclusively private
standards setting field<”.

Thus the UNFSS could be well positioned in takipgsuch a role. In fact, under the auspices
of the UNFSS, national platforms have been builCimna and in India, which purport to
become UNFSS focal points in order to coordinateveen standardization composed of
public/private sector, and policymakers, thus dithing a feedback system that would build
on a whole scenario for private standards.

This essay also proposes the creation of a matkedards focal point in all interested

countries, particularly emerging countries sucBeezil, so as to accommodate TBT and SPS
measures and concerns and become an establisbheturstirto deal with issues related to
different trade barriers caused by proliferatiomarket standards.

Such an initiative would certainly enhance legitoyjand accountability, which is one of the
main concerns in the punctual efforts of meta-ragyu) market standards, so far it would
involve directly government, non-governmental eesitas well as the private sector, thus
levelling the playing field among developed andeleping countries partners.

In conclusion, standards could be mandatory, noneat@ry, private, governmental,
transnational or from any other kind, but if thdfeat international trade, they must follow
basic principles and rules and be representeddiy stakeholders. Moreover, they must have
an international body to guarantee their legitimaag their accountability and defend their
rules when they create impacts on other establisttethational trading rules.

The WTO SPS and TBT Committees are committing atesgic error not taking more
seriously the issue of private standards. Privadeket standards are already affecting
multilateral trade, and should be scrutinized jgifty the TBT and the SPS Committees,
since they are spreading in the grey area betw&Bi and SPS measures.

It is past the time that one could, on this mattgipw the ancient saying of Hippocrates —
‘prevention is better than cure'. Notwithstandinglslapse of trade strategy, it is not too late
to remedy the non-attended multiplication of masdtandards.

277 Derkx, supra at 19.
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Summary

Introduction. REACH: definition and main featurd®EACH’s primary and most controversial
element. The Precautionary principle under REACHREACH WTO consistent? REACH and
comparative regulation: the United States, Canand,Japan. REACH and Mega- Regional Trade
Agreements. Globalization and multiplication of REW-likes. Specific Trade Concerns on
REACH. Case Law on REACH in the European Courtustide. Cases under the General Court.
Conclusions. Annex: Table — Case Law on REACH sEhrropean System.

4 .1.Introduction

This present study analyses the Regulation on Gtasnof the European Union — so called
REACH, and some of its main features. Technicaliba to trade have become the new
instrument of distorting international trade betsefand creating protection for domestic
industry, on the basis of protection of human leahd the environment. It aims at
identifying REACH’s most primary and controversedément and its consistency under the
World Trade Organization System, in context of thgreement on Technical Barriers to
Trade.

A Dbrief comparative study between REACH and theté&thiStates, Canada, and Japan’s
regulations on chemicals is also herein presense@ avay of identifying other ways of
reaching similar goals of protection. According 9ome Brazilian representatives of the
chemicals industry, the Canadian CPM is a bettst-benefits model.

The present study also introduces a brief anabfdise ongoing discussions of mega regional
agreements and the negotiations on REACH, whicle maised an extended concern in the
European Chemicals Agency that fears lowering @l of protection for human health and
the environment.

Last, but not the least, in order to understand RHA application and to address some
possible claims that might be raised - either ogotiations or under international tribunals -

for inconsistency of that regulation with intermaial trade rules and principles, the present
essay makes an analysis of case law related to REAGder the European Court of Justice
and the European General Court, since there ipeafec case law to be analyzed under the
WTO system. Post conclusions, in an annex to teegmt work, a table of cases related to
REACH, under the European dispute settlement syst@vailable.

4.2 . REACH: definition and main features

REACH is the abbreviation for “Registration, Evdloa, Authorization and Restriction of
Chemicals?’®, It is a European Union Regulation oflBecember 2006, which came into

278 Regulation (EC) No 1907/2006 of the European Ramdint and of the Council of 18 December 2006
concerning the Registration, Evaluation, Authoiatand Restriction of Chemicals (REACH), estabtigha
European Chemicals Agency.
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force in June 2007. It addresses production anafiskemical substances and their potential
impacts on human health and the environment, priogatternative methods for the hazard
assessment of substances to reduce the numbest®fore animafé®. Its latest consolidated
version is dated 10th April 201%.

REACH applies to almost all chemicals producedwparted in the EU. The Regulation, as a
whole, does not apply to radioactive substancdsstances under customs supervision, non-
isolated intermediates and carriage of dangerobstances, according to its Article 2.1.
Some parts of REACH, such as Registration and Btial, do not apply to substances used
in medicinal products, food and feedingstuffs, adowg to its Article 2.4 (b). However, food
and feedstuff are under other parts of REACH. RBATItle IV, (information in the supply
chain) does not apply to medicinal products for haror veterinary use, cosmetic products,
medical devices which are invasive or used in dipdysical contact with the human body
and food or feedingstuffs. Other substances wisipiecific conditions (e.g. re-imported and
on-site isolated intermediates, according to Aeti2l7 and 2.8) are exempted from other parts
of the Regulation. The burden of proof is on consrto comply with the regulation and
they must identify and manage the risks linkedhi® substances that they manufacture and
market in the EU.

REACH Regulation has 849 pages. It took seven yegrass in the European Parliament and
Council and it is one of the strictest and most lex legislations in the European Union
dealing with chemical substances. Theoreticallynganies established outside the EU are
not bound by the obligations of REACH, even if thegport their products into the customs
territory of the European Union. Under REACH Regjola, the responsibility for fulfilling
the requirements, such as pre-registration or tragisn, lies with the importers established in
the EU or with the only representative of a non-Bldnufacturer established in the £l
Nevertheless, the EU is one of the most importaatet partners for most of the countries in
the world, the burden of proof and many of its spst practice, lie on the exporter willing to
export its products to Europe. Therefore, REACH & industries all over the world.

One of the “creations” of REACH Regulation was tbstablishment of the European
Chemicals Agency (ECHA) whose main duty is to managientific, administrative and
technical aspects from its headquarters in Hel$fki

ECHA set three deadlines for registration of chedsicwhich are determined by tonnage
manufactured or imported: i) 1000 tons/a. beinguiregl to be registered by*'December

219 See Understanding REACH, Inhttp://echa.europa.eu/web/guest/regulations/readehstanding-reach
(access in 23th June 2014).

280 |n: http://old.eurlex.europa.eu/LexUriServ/LexUriSew/adiri=CONSLEG:2006R1907:20140410:EN:HTML
(access on 28June 2014).

281 | bid.

282 |n the ECHA Webpage: “ECHA is the driving force amgoregulatory authorities in implementing the EU's
groundbreaking chemicals legislation for the bdnefi human health and the environment as well as fo
innovation and competitiveness. ECHA helps commatuecomply with the legislation, advances the s&fe of
chemicals, provides information on chemicals and dresses chemicals of concern”, in:
http://echa.europa.eu/about{@ecess in 23th June 2014).
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2010 (for chemicals of higher concern or toxicity);100 tons/a. by 1 June 2013; and iii) 1
ton/a. by 1 June 2018.

Pre-registering was a policy undertaken ByDkcember 2008 and around 143,000 chemical
substances marketed in the European Union wereegistered even though pre-registering
was not mandatory. Substances supply to the Eunopearket that has not been pre-
registered or registered is illegal and accordmthe wording in REACH, it is "no data, no
market".

ECHA has a special policy for addressing the camtthuse of chemical substances of very
high concern (SVHC§2 ECHA must be notified, since June 2011, of thespnce of SVHCs

in articles whenever the total quantity used isenihian one ton per year and the SVHC is
present at more than 0.1% of the mass of the efticSome SVHCs may be subject to prior
authorization and applicants have to make planssdtastituting it with a safer alternative.
When a safer substitute is not known, the applicaunst work to find one. The identification
of a substance as SVHC and its inclusion in thedkate List is the first step of the
authorization procedure. A Candidate List of SVHEspublished and updated often by
ECHA. The last list was updated on™@une 2014 and it contains 155 SVHCs for
authorizatiof®®,

Under REACH, it is not possible to register a sabsé if the "Only Representative"
consultancy company is not based in the EU, unliess subcontracted to an EU-based
registrant. Only Representatives (O.Rs.) are EUedbasntities that must comply with
REACH, according to Article 8, and should operasndard, transparent working practices.
The O.R. assumes responsibility and liability fardfifling obligations of importers, in
accordance with  REACH, for substances being broughh the EU by a non-EU
manufacturer.

4.3.REACH’s primary and most controversial element

The REACH regime is comprised of several elemeHt®wever,its primary and most
controversial element is its data gathering and regtration requirement?8® and, for non-
Community manufacturers, the obligation to hire anO. R. to fulfil it .

This data gathering and registration requiremeptiep to EU manufacturers, EU importers
or EU O.Rs., established within the European Conitputhat manufactures within or
imports into the EU both existing or new substan@as their own, in preparation or in
articles), unless otherwise exempt, in a volummofe than 1 ton per year.

283 Substances that may have serious and often igiglereffects on human health and the environmanthe
identified as substances of very high concern (S¥HQ@ a substance is identified as an SVHC, it b added
to the Candidate List for eventual inclusion in tAathorization List (http://echa.europa.eu/addnegsi
chemicals-of-concern/authorisation/substances-of-igh-concern-identification ) (access in 23tmd2014).
284 REACH defines an article as an object which dupngduction is given a special shape, surface sigde
that determines its function to a greater degraa tts chemical composition. According to REACH ces are
for example; t-shirts, flooring and plastic packagi

285 SVHCs Candidate List ihttp://echa.europa.eu/web/guest/candidate-liset@uicess on 23th June 2014).
286 . A. Kogan. REACH and International Trade Law, 204t paral2.11.
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An O. R. might be a natural or legal person essaklil in the Community appointed as the
non-Community manufacturer's only representative fudfil the obligations related to
registration of substances. The O.R. must comphy il obligations under the REACH
Regulation and must have a sufficient backgrountthénpractical handling of substances and
the information related to them and keep availavld up-to-date information on quantities
imported and customers sold to, as well as infaonabn the supply of the latest update of
the safety data sheet, according to Article 8.RBACH?®".

The complexity of this data gathering and regigiratequirement put non-EU manufacturers
at an economic disadvantage since their only opdo choose between an importer and an
O.R. registration to protect their intellectual pesty and to carry on with the burdensome
bureaucracy (additional registration costs and dnsd mainly for Small and Medium
Enterprises — SMEs and non-EU chemical substansedb@roduct manufacturers at a
competitive economic disadvantage, because theyualige multinationals that have a
European presence or to know where to find a coempeind reliable O.R.).

4.4.The Precautionary principle under REACH

The REACH registration/data gathering requiremergys the precautionary principle and
reflects a shift on regulatory paradigm, reversthg burden of proof from regulator to
producer or importer on the basis of a only sultg#@nhazardous properties not taking into
consideration the actual risk that such substanpeses on human health or the
environment®®,

REACH implements a hazard-based version of the agotemnary principle through its
Preamble, paragraphs 9 and 69 and Article 1(3)chvls informed by quasi -quantitative or
qualitative risk assessments.

In REACH’s preamble, it is disposed that:

(9) The assessment of the operation of the foumnbagal instruments
governing chemicals in the Community, i.e. Couridilective 67/548/EEC
of 27 June 1967 on the approximation of the lawegulkations and
administrative provisions relating to the classifion, packaging and
labelling of dangerous substances ( 4 ), Councié®ive 76/769/EEC of 27
July 1976 on the approximation of the laws, redoiet and administrative
provisions of the Member States relating to restnis on the marketing and
use of certain dangerous substances and prepaafioh ), Directive
1999/45/EC of the European Parliament and of then€ib of 31 May 1999
concerning the approximation of the laws, regufaiand administrative
provisions of the Member States relating to thesifecation, packaging and
labelling of dangerous preparations ( 6 ) and CibiRegulation (EEC) No
793/93 of 23 March 1993 on the evaluation and cbntf the risks of
existing substances ( 7 ), identified a numberrobfems in the functioning
of Community legislation on chemicals, resultingdisparities between the

287 See REACH O.R. Requirements at Article 8 (1,2y8)http://old.eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLE®6R1907:20140410:EN:HTM(access on 23
June 2014)

288 Kogan, supra note 9, para. 12.15.
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laws, regulations and administrative provisionsMember States directly
affecting the functioning of the internal marketthis field, and the need to
do more to protect public health and the environnemccordance with the
precautionary principle.

(69) To ensure a sufficiently high level of protent for human health,
including having regard to relevant human poputatiooups and possibly to
certain vulnerable sub-populations, and the enwir@mt, substances of very
high concern should, in accordance with the précaaty principle, be
subject to careful attention. Authorization shobklgranted where natural or
legal persons applying for an authorization denramstto the granting
authority that the risks to human health and tharenment arising from the
use of the substance are adequately controllecer®ibe, uses may still be
authorized if it can be shown that the socio-ecdndranefits from the use of
the substance outweigh the risks connected withuses and there are no
suitable alternative substances or technologies dh& economically and
technically viable. Taking into account the gooddtioning of the internal
market it is appropriate that the Commission shdm@ldhe granting authority.

REACH, Article 1 (3) disposes that:

This Regulation is based on the principle thatsitfor manufacturers,

importers and downstream users to ensure thattfaeyfacture, place on the

market or use such substances that do not adveaffelyt human health or

the environment. Its provisions are underpinned thg precautionary

principle.
As one recently released report observed, althélighiEU Commission's Communication on
the Precautionary Principle provides that ‘the ptgionary principle is relevant only in the
event of a potential risk, even if this risk cantet fully demonstrated or quantified or its
effects determined because of the insufficiencynolusive nature of the scientific data’, it
fails to discuss how serious the risk or its conseges must be in order to trigger the
application of the precautionary principle. Whil€Ecase law is helpful, it does not appear
determinative{ According to the report, such came holds, for example, that it is not
sufficient to make a generalized presumption alaoputative risk or to make reference to a
purely hypothetical risk in the absence of scien{iflata) support. The report concludes that,
in the absence of further direction, ‘it cannotdegluced that the precautionary principle only
applies where a potentially serious risk is idéadif and consequently, ‘the burden of proof
necessary to justify such application may be lotér’

4.5.1s REACH WTO consistent?

REACH can be described as a “behind-the-bordefirtieal measure intended to address
regional health and environmental concerns and dtspat can also be appropriately
classified as a type of non-tariff measure (NTMattifalls within the scope of the TBT

Agreement because arguably it distorts and crestesrtainty surrounding international trade
flows of chemical substance-based prodiiéts

289 Kogan, supra note 9, para. 12,45.
2% Kogan, supra note 9, para 12.5
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As the WTO itself acknowledges, while the applicatiof NTMs does not always restrict
trade, they often result in unnecessary restristminundue barriers, which explains why they
are referred to as non-tariff barriers (NTBs) aache WTO treaties have dealt with them; e.g.
TBT and SPS Agreements.

REACH does affect international trade but the npesence of effects on international trade
is not sufficient for holding that REACH violateset EU’s obligations under WTO law. It
must be highlighted that some features of REACHhmmpint out to an unlawful technical
regulation on chemicals.

An analysis of REACH in light of TBT

REACH does not refer to specific substances uritesgare placed on the SVHC “candidate
and/or authorization lists” or they are subject rastrictions. Nevertheless, it probably
qualifies as a “technical regulation” within the améing of TBT Agreeme#t’,/Annex 1, and,
as such, it does fall within the coverage of thgteemer®?.

In US Clove Cigarettes, Mexico Tuna Il and US CORtquirements, Panels and Appellate
Body have recognized that the TBT Agreement asstiresright of WTO Members to
regulate for the protection of human health and eéheironment at “their chosen level of
protection”, as far as that right is not exercised employ such regulations in “a
discriminatory manner or as unnecessary obstaglémde” (wording from the Preamble of
the TBT Agreement§>

A country might choose its level of protection asds two conditions are met:
1) the regulation is not employed in a discrimimatmanner;
2) the regulation does not represent unnecessatg@e to international trade.

Therefore, an analysis of REACH’s “discriminatorgwer” has to be undertaken on two
basis, under TBT: Art. 2.1 (and its “likeness” ditelss favorable treatment” analysis) and
Art. 2.2 (and its wording “unnecessary obstaclesnternational trade” and “more trade-
restrictive than necessary”).

The TBT Agreement, Article 2.1, provides that

Members shall ensure that in respect of techniegiilations, like products
imported from the territory of any Member shall &ecorded treatment no
less favorable than that accorded to like prodoéteational origin and to
like products originating in any other country.

2911t “probably qualifies” because it has never baaalyzed by a Panel or Appellate Body of the WTO.

292 Kogan, supra note 9, para. 12.24

293 See Panel Report. United States-Measures AffetitimdProduction and Sale of Clove Cigarettes (‘USH
See Panel Report, United States-Measures Concettmengmportation, Marketing and Sale of Tuna andd&;u
See Panel Report, United States-Certain Country sfgin Labelling (‘COOL)Requirements ((18
November2011) WT/DS384R, WTIDS386R Products (‘Mexituna 11') (15 September 201l) WT/DS381/R.
Cigarettes') (2 September 2011) WT IDS406/R.
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The likeness of imported and domestic products Ishgenerally be determined on a case-by-
case basis pursuant to four general criteria: a) gloperties, nature and quality of the
products; b) the end-uses of the products; c) coessl ‘tastes and habits in respect of the
products; and d) the tariff classification of thequctg®*,

An analysis of REACH based on “likeness”, which Uses either on “finished articles
containing chemical substances”, chemical subssaocenixtures, shows the importance of
product-related process and production methods @Rl a possibility of claiming trade
discrimination. In other words, within the chemigabustry, “how products are made is
becoming almost as important as how products peifdr. Discrimination between products
has been based on PPMs, under REACH.

Based on a comparison of product characteristick @msumer tastes and habits, which
include actual and perceived product-related heaits, groups of imported SVHC products
may be distinguished from groups of domestic nomS\products, to the extent that they
would not be deemed “like product®®. Thus ‘like products’ would become ‘different

products’ merely on the substitution of a substahe¢ would be deemed to be of very high
concern, even though the rest of components angdtiermance of the product itself do not
change.

That “likeness” would depend, however, on whetE€&HA and/or EU Member State
competent authorities, when classifying the sulzgtaimncorporated within such products and
later reviewing technical and substance dossienpl@y/(s) a semi-quantitative or qualitative
rather than a quantitative risk assessment appr&@ahi-quantitative or qualitative analyses
tend to focus mostly on the health hazards (basadtonsic substance characteristics) posed
by SVHC or non-SVHC products, which entails a lowereshold of potential harm, as
compared to a strictly quantitative risk assessmpptoach. A quantitative approach instead
focuses on the health risks engendered by suclupigdvhich necessarily takes into account
exposure, dosage and actual’®se

As such, some might reach a conclusion that aidigtation claim against the EU, under the
TBT Agreement, Article 2.1, would have a greateardde of succeeding if it focused on
groups of imported substances that are not SVHGIsincorporated within articles, and not
shown to pose empirical health or environmentadstfS. Nevertheless, it could be different
on a “less favorable treatment” analysis.

There is evidence that shows that EU Member Statplementation of REACH’s
registration/data gathering and notification regoients imposes a higher cost structure upon,
and thus impairs the competitiveness of “like” cimahsubstance-based product imports in
EU markets. “It does so by subjecting groups of ongd non-REACH registered SVHC-
containing articles to treatment less favorablenttieat accorded to like groups of REACH-

294 US Clove and EC Asbestos Cases.
2% Kogan, supra note 9, para.12.26
2% |pid., para.12.27.

297 |bid., para. 12.28.

2% Kogan, supra note 9, para. 12.29.
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registered domestic articles and substarfé&sHigher costs and higher bureaucracy (as
identified in the list of Specific Trade Conceresunt for a ‘less favorable treatment’ for like
imported products. Among other factors, EU basedufaturers do not have to contract an
O.R. to represent them.

On the other hand, the TBT Agreement, Art. 2.2 proudes that

Members shall ensure that technical regulationaterepared, adopted or
applied with a view to or with the effect of cremtiunnecessary obstacles to
international trade. For this purpose, technicgutations shall not be more

trade-restrictive than necessary to fulfill a legdte objective taking account

of the risks non-fulfillment would create.

Assessing the risks of non-fulfilment of these emtives, there can be found relevant
considerations related to available scientific aadhnical information, related processing
technology, or intended end-uses of prodiiéts

Having a look at REACH'’s primary objective (‘enswgia high level of protection of human
health and the environment consistent with sustégndevelopment’) one might note that it
probably qualifies as a ‘legitimate objective’. €Thisk of a chemical substance toward human
health and the environment does not necessarilg hagroportionate relationship with the
volume of production. However, volume is used geaxy for exposure, since it allows a
clear, enforceable priority setting for registratiwhich also gives “legal certainty”. Moreover
the REACH registration/data gathering and notifararequirements’ default reliance upon a
volume (hazard)-based exposure proxy can be rexpastreflecting the EU’s chosen level of
protectiorf®’. Under REACH, the volume of production was theseholevel for protection in
the EU. However it is doubtful whether ‘volume’ the right proxy for measuring up
protection for human health and the environment.

Nevertheless, the REACH registration process mageesm much more as “a system of data
collection and warehousing than a procedure fotegtong the public and the environment

from exposures to hazardous substances (...) A najofithe data submitted under the

REACH registration process may never be evaludtéd”

A report published by the EU Commission indicatest tREACH registration-related costs
for EU and non-EU industries were more than twice amount previously estimaté&d

There were identified several classes of expergBtusuch as human resource, ECHA
registration, data gathering, supply-chain commaition, notification and external consultant

299 |bid., para. 12.30

300 |pid., para. 12.32.

301 |pid., 12.11

302 ADK Abelkop, A Botos, LR Wise, and J D Graham, gRBlating Industrial Chemicals: Lessons For US
Lawmakers from the European Union's REACH Prog(dariuary 2012)

School of Public and Environmental Affairs, Indiddaiversity, 24

In.: http://www.indiana.edu/~spea/faculty/pdf/REAQidport.pdf (accessed®3une 2014).

303 See Centre for Strategy and Evaluation Servideserim Evaluation: Functioning of the European
ChemicalMarket After the introduction of REACH' @), iii-iv, 39-40, 45-46, 49, 78, 97, 101, 10%l@abox
4.1, table 4.16and 105;

In: http://ec.europa.eu/enterprise/sectors/chemidals/ifeach/review2012/market-final-report_en.falfcess on
25th June 2014);
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costs — a part of all that was due to excessivéelmte animal testing that resulted in
significantly higher than estimated animal testogts (an approximate €2.1 billion of costs,
in general). These substantially “higher-than-ap#ited registration costs” have generated a
negative impact on chemicals international tradev$l. The report reached a conclusion that
such a high bureaucratic cost was the main reasormfiny large and SME chemicals
companies to reduce substance production volumes“kower and less expensive tonnage
band”, effectively shrinking their EU market shafiée report strongly suggests that these
responses to REACH and the cost of REACH compliacmdd very well lead to fewer
available substances, somewhat higher prices, gmutemtially more concentrated and less
competitive EU chemicals market.

It might be said that REACH's registration/datahgaing and notification requirements,
which includes O.R.’s costs and bureaucracy, areentrade restrictive than necessary to
achieve REACH's legitimate objectives, considetimgreal benefits that REACH, according
to the EU Commission itself, has provided.

Therefore, as far as the TBT Agreement is conceraedolation might be found in distinct
situations:

1) Whenever it is possible to ascertain that the comped products - EU domestic and
imported - are “like products”, under TBT, Art. 2.1, imported products shouldewe ‘no
less favorable treatment’. The argument that twogared products are not ‘like products’,
based only on a hazard-approach of product-relatecess and production methods (PPMs)
should not convince on the basis of the TBT pream&ihce Art. 2.1 should also obey the
rule not to create ‘unnecessary obstacles to iatenmal trade’ and the rule that measures
should not be ‘applied in a manner which would ¢idme a means of arbitrary or
unjustifiable discrimination between countries whehe same conditions prevail or a
disguised restriction on international trade’.

2) Whenever it is possible to ascertain that comparegroducts are not “like products”

on a basis of product-related process and produatiethods (such as SVHC products), TBT
preamble and Art. 2.2 should be applied and the thét ‘technical regulations shall not be
more trade-restrictive than necessary to fulfillegitimate objective’ should be complied
with. A country should not be prevented from takingeasures necessary to ensure the
guality of its exports, or for the protection ofrhan, animal or plant life or health, of the
environment, or for the prevention of deceptive chcas, at the levels it considers
appropriate’ (from the preamble wording). Nevertissl such measures are ‘subject to the
requirement that they are not applied in a manrectwwould constitute a means of arbitrary
or unjustifiable discrimination between countriebere the same conditions prevail or a
disguised restriction on international trade’ (frahe preamble wording). It might be said
that, under REACH, the volume of production wasc¢hesen level for protection in the EU.
However it is doubtful whether ‘volume’ is the righroxy for measuring up protection for
human health and the environment.

3) In general, technical regulations should not be peared, adopted or applied
whenever they create unnecessary obstacles to imational trade. From Article 2.2
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wording, technical regulations create unnecesshsyagles ever since they are more trade-
restrictive than necessary to fulfill a legitimaibjective. Moreover such rule also is under
TBT preamble. From REACH, it is very clear thathigh bureaucracy and registration costs
are more than necessary to fulfil the legitimatgectiives established in its preamble.
Moreover, a majority of the data submitted under REACH registration process may never
be evaluated and the EU Commission has indicatedtkie registration-related costs were
more than twice the amount previously estimatedpeggting a negative impact on
international trade flows of chemicals.

4.6. REACH and comparative regulation: the Unit¢ak&s, Canada, and Japan

After the launch of REACH, the United States Cosgran 2007, prepared a document in
which it pointed out some of the basic differenoeapproach between REACH and the US
Toxic Substances Control Act (TSCA), 1§76

The US document highlights that the TSCA placesbilvelen of proof on the Environmental
Protection Agency (EPA) to demonstrate that a champoses a risk to human health or the
environment even before EPA regulate such a chdmicaroduction or useREACH,
instead, generally places a burden on chemical aoap to make sure that chemicals do not
represent such risks or, if they do so, that tlaeeadentified ways for handling them in a safe
way.

The EPA may regulate a substance if it shows thertetis a reasonable basis to come to a
conclusion that it presents or will present an asomable riskThe TSCA requires the EPA
to find a regulatory measure that is least burderesbut that, at the same time, mitigates the
unreasonable rislevertheless, the EPA has declared how difficut tb regulate under this
standard®. On the other hand, REACH requires chemical compaitieobtain authorization
to use chemicals that are in a list of ‘substamméegery high concern’. In order to obtain such
authorization, companies need to show that theycoatrol risks posed by the substance or
they must make sure that the substance is safestorThe companies, under REACH, must
provide and develop information on the physical enemical properties of the substance and
the health and environmental effects of its usenfaw and existing chemicals produced on
certain volumes.

Moreover, under REACH, regulators must require canngs to undertake additional test data
and information whenever they need to make an atialu of the risk that a substance poses
to human health and the environment. The TSCApintrast, puts the burden on the EPA to
demonstrate that information on health and enviremtal effects are needed before requiring
chemical companies to develop the data. The TSCduimes companies to make a

notification to the EPA before producing or impogia new substance, but it does not require

304 US Government Accountability Office, ‘Comparisori U.S. and Recently Enacted European Union
Approaches to Protect against the Risks of Toxier@bals’, Highlights of GAO-07-825, A report to
Congressional Requesters, August, 2007.

305 Us Government Accountability Office, Highlights GAO-07-825, A report to Congressional Requesters,
August, 2007.
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companies to develop and provide data on healtheandonmental effects unless the EPA
sets out a rule requiring them to dd%o

The TSCA and REACH both have clauses to protearmétion that is confidential or
sensitive for companies. However, REACH requir@sugh more public disclosure of certain
information, such as primary chemical propertiebjcl includes even melting and boiling
points. Moreover REACH restricts substantially gmt of information that the chemical
industry may consider confidenti&.

REACH requires companies to develop and share gotlrernment regulators data on the
effects that the substances produce on human heaalththe environment. The TSCA
generally does not.

One of the most notable differences between REAGH# ESCA is that TSCA requires the
EPA to demonstrate that substances represent aaiskiman health or the environment
before controlling risks related to their produntiaistribution or use. REACH, instead, is
based on the principle that companies are respensildemonstrate that the chemicals they
market, distribute, or use do not adversely affechan health or the environment. Moreover,
under REACH, companies have to obtain authorizatararry on with the use of a substance
of very high concern, such as a substance for wthehe is scientific evidence of likely
serious health or environmental effects. In ordeslitain such authorization, companies need
to demonstrate that it can adequately control ne¥sed by the substance. The EPA, instead,
under TSCA, has distinct bodies to make the cordfolisks posed by new and existing
chemicals. Whenever there is a new chemical, th& & restrict the production of such
substance or its use if it understands that tteemesufficient information to allow a calculated
evaluation of the health and environmental effeftshat substance. On that matter, EPA,
according to TSCA, may choose the least burdengemqu&rement on the chemical industry
that will adequately protect against the #8k

The TSCA does not require the chemical industrggeelop hazard information for existing
chemicals. EPA, instead, uses regulatory and vatynprograms to raise data on certain
substances. The TSCA does not command the chemaatry to develop information on
the harmful effects of existing chemicals for thertan health or the environment. On this
matter, EPA may request a test rule, that is, ¥ reguire such information on a case-by-case
basis. Nevertheless, REACH demand companies to maleelaration of hazard information
for new and existing chemicals that are within gpe@roduction and toxicity levels. On
behalf of that command, REACH conceived a soleesystor the regulation of new and
existing chemicals and it requires companies tovigeo the registration of substances
produced or imported at 1 ton or more per prodecemporter per year with the European
Chemicals Agency. Under REACH, the amount of infation to be included in the study
summaries based on the chemical’'s production volomast be specified (i.e., how much of

306 | pid.

307 | bid.

308 Us Government Accountability Office, Highlights GIAO-07-825, A report to Congressional Requesters,
August, 2007.
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the chemical will be produced or imported each y€eHne data collection requirements may
be fulfilled through a variety of ways, includingisting scientific modeling or testiff.

In general, the TSCA requires the EPA to demorestrfitat substances will cause
unreasonable risk. Such a burden of proof, undek@ is on the chemical industry, which
must demonstrate that the substance has advensécaheffects.

REACH requires companies to ask for authorizationorder to use some hazardous
substances and to point out safer substitutes. dere to control chemical risks, REACH
creates procedures for both authorizing and réistgiche use of chemicals. Under REACH,
authorization procedures have three different stgpgmsublication of a list of substances that
need authorization before they can be used, byBbwpean Chemicals Agency (‘the
candidate list§'% ii) the European Commission will determine thebstances, on the
candidate list, that will require authorization andich of them will be exempted from the
authorization requiremenrits; iii) once a substance has been chosen to require aatiwon
companies will have to apply to the European Comsimisfor an authorization for each use
of that substané&’

A recent study concludes that a majority of theadatbmitted under the REACH registration
process may never be evaludtéd

Alternative regulation on chemicals managementegras were issued in Canada (‘Canada’s
risk prioritization-based Chemicals Management Jlamd Japan (‘Japan's risk prioritization-
based chemical substance control law — so calleghikbo Law’), each of which feature 'an
iterative screening approach that permits regudattw 'set aside a vast array of

309 bid.

310“The chemical agency will determine which chemécal place on the candidate list after it has etk the
information that chemical companies submit to tlygerey at the time the chemicals are registered runde
REACH and after considering the input provided ividual EU member states and the European
Commission. In making this determination, the ageiscto use criteria set forth in REACH, coverirggues
such as bioaccumulation, carcinogenicity, and répctve toxicity’ (US Government Accountability @dé,
Highlights of GAO-07-825, A report to CongressioRaquesters, August, 2007).

311 ‘According to the Environment Counselor for theld@mtion of the European Commission to the United
States, some chemicals may be exempted from ap#tion requirements because, so far, sufficientrotmn
established by other legislation are already ircgldUS Government Accountability Office, Highlighbof
GAO-07-825, A report to Congressional Requestetgjust, 2007).

312°The application for authorization must include amalysis of the technical and economic feasibdityising
safer substitutes and, if appropriate, informatdyout any relevant research and development aesivity the
applicant. If such an analysis shows that suitalikrnatives are available for any use of the chamthen the
application must also include a plan for how thenpany plans to substitute the safer chemical ferctiemical

of concern in that particular use. The European @imsion is generally required to grant an authéionaif the
applicant meets the burden of demonstrating treatigks from the manufacture, use, or disposah@fchemical
can be adequately controlled, except for (1) PEZsyvery persistent, very bioaccumulative chemi¢aRvBs);
and (3) certain other chemicals including thosé &ina carcinogenic or reproductive toxins. Howeesgn these
chemicals may receive authorization if a chemicahpany can demonstrate that social and economiefiben
outweigh the risks’ (US Government AccountabilityffiGe, Highlights of GAO-07-825, A report to
Congressional Requesters, August, 2007).

313 ADK Abelkop, A Botos, LR Wise, and J D Graham, gBlating Industrial Chemicals: Lessons For US
Lawmakers from the European Union's REACH Prog(dariuary 2012)

School of Public and Environmental Affairs, Indiddaiversity, 24

In.: http://www.indiana.edu/~spea/faculty/pdf/REAQidport.pdf (accessed 25th June 2014).
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substances/uses at the beginning if they are uplikecause unacceptable risk’, may qualify

as less burdensome alternatives to REACH, in &mifit way from the TSCA. Such experts

have come to a conclusion that an iterative scngempproach focuses on a substance's
potential for 'risk' rather than 'hazard, it wouydbbably reduce costs and administrative
burdens associated with substance registrationewliisuring the same high level of

protection of human health and the environmentyrdsy REACH,

Unlike the hazard-based REACH registration/dataeyatg provision, however, the multiple-
level screening mechanisms of Canada’s CMP anchd&apanended Kashinho focus mostly
on the exposure risks posed by substances rathardh merely a substance's hazardous
intrinsic properties.

According to representatives of the Brazilian cheais industry, the Canadian CMP offers a
better cost-benefit, within a context of nationaligy for safety in chemical$®. The CMP is
based on the Domestic Substances List — DSL, winghtains around 24 thousand
substances. From the DSL, 4,300 substances weaeaseg for analysis up to 2020, under a
criterion of prioritization. A key element in theMP is data collecting on properties and uses
of about 200 substances identified in the pricatin procedure. Such policy is so termed
‘Challenge’. Industry and interested parties migbntribute with additional information,
which can be used in the assessment of risk arideirdevelopment of better practices for
managing risk and substant¥s

Nevertheless, none of the three chemicals-manageregulatory regimes (REACH, CMP,
and Amended Kashinho) - besides the amended US F$CAave been in operation for
more than a few years, and therefore continue atvevConsequently, it is probably too soon
to draw any definitive conclusions regarding threlative effectiveness such that the CMP or
Amended Kashinho can be justified as a less tradgiictive alternative to REACH that can,
partially or completely, fulfill REACH's legitimatebjective to the same extent as REAEH

An absence of a risk threshold for action withie 8U REACH’s precautionary principle
would seem to explain the difference between thea@G@an CMP prioritized screening
approach informed by a quantitative risk assessifioentsed precautionary principle and the
REACH hazard-based pre-registration/data gathem@pgroach informed by a hazard
assessment qualitative risk-focused precautionangiple..Under REACH, the precautionary
principle appears already to have been appliecequiring the pre-registration of tens of
thousands of substances for which risk assessrhaua¢snot yet been performed (i.e. at a pre-
risk assessment stage), premised only on a 'vohased exposure proxy' (annual substance
manufacturing and import volumes) and, perhaps, afssome qualitative risk data informed
by socio-economic analysis (‘general scientificeptance'). By comparison, under the CMP,
the precautionary principle would appear to be iappat the risk management stage once a

314 pid.

315 MOURAO, Nicia Maria Fusaro; ZANATTA, Fernando, 201
316 MOURAO, Nicia Maria Fusaro; ZANATTA, Fernando.

317 TSCA is still under scrutiny in the US Congress.

318 Kogan, supra note 9, para. 12.55.


Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight

Lawrence Kogan
Highlight


117 | Regulatory Barriers to Trade: TBT, SPS and
Sustainability Standards

risk assessment has been performed on a mediuigtoptiority substance and has revealed
a high likelihood of harm (exposure) to human Healt the environment under particular
exposure scenarit's.

Moreover, Japan’s legislation amendment was phasedver a two-year period and
effectively facilitated Japan's shift from a hazhe$ed to a risk-based chemical substance
management framework.

4.7.REACH and Mega- Regional Trade Agreements

Regulation on the chemical sector has become mgrandic. Over the past decades,
legislators have decided to take different appreadior regulation and dismiss their trade
partners’ approaches. Different legislation to biilled in each part of the world generates
high costs for chemical companies since they mastpty with similar requirements more
than once ever since they decide to put their prisdon foreign markets. Identified barriers
are, inter alia, different methods for assessménthemical substances since each partner
country has its own method of assessing them. eTHeve been suggestions for
harmonization and for avoidance of duplication withcompromising some of the protection
standards, which include inter alia administratigations, reporting requirements and data
generation and capturé

Besides, in the application and implementatioraefd, there are fields where duplication can
be reduced with no real effects on protection siesh&l Efforts have been made to include
mutual recognition in the actual agreements netotis.

The Transatlantic Trade and Investment Partner@ipP) is different from other free trade
agreements negotiated earférsince the two trading partners - The US and tbe- Bave
considered to make a commitment on regulatory catijp@ related to trade barriers which
might be eliminated and at the same time maintgitive same levels of environmental and
consumers protectiéf.

Since non-tariff barriers have been identifiedles mhain aim of Mega Regional Agreements,
mutual recognition has become one of the main tkgs of TTIP and has been feared
mainly by the European Environmental Bureau tha afraid of negotiations pushing
standards to the bottom in the name of harmonizatimd mutual recognitidf®. That might
be the most difficult issue to negotiate mainly enthe TTIP. However it is still difficult to
know how legislation like REACH might be affecteeftre the final draft is released.

319 |bid., para. 12.46.

320yClI Verband Der Chemischen Industrie . V. Wir Gesen Zukunft. TTIP: Questions & Answers from the
Chemical Industry. April, 2014.

821 Sych as the Trans-Pacific Partnership and thegionagotiations for the Free Trade Area for the Acas.
822\/Cl Verband Der Chemischen Industrie . V. Wir Gasen Zukunft. TTIP: Questions & Answers from the
Chemical Industry. April, 2014.

323 See R. Trager, Fears free trade agréments will tnengshemical legislation, In:
http://www.rsc.org/chemistryworld/2014/04/fearsdrade-agreements-will-hamstring-chemical-legistat
(access on 10th July 2014).
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It is not easy to identify concrete proposals frome chemical industry for regulatory
cooperation. TTIP has to deal with a big gap in¢hemical sector since US and EU have
completely different approaches for regulation bemicals - REACH in the EU and the U.S.
Toxic Substances Control Act (TSCA). Therefore malittecognition is difficult to be
envisaged, although cooperation is possible orr dthsis.

The European Chemical Industry Council (CEFIC) tredU.S. American Chemistry Council
(ACC) have proposed some steps for reducing dujitand for getting convergence within
time, which include, inter alia:

a) Cooperating in the prioritization of chemicalsatt need to undergo
assessment;

b) approximation of methods in chemical assessment;

c) intensive exchange of information and finding about possibilities how
to cooperate in newly arising topics (e.g. regalatiof nanomaterials,
combination effects of chemicals, endocrine activiastances);

d) cooperation and exchange of information for degtwveen public agencies
in charge of chemicals;

e) an effort to handle the classification and latgebf chemicals in a similar
manner and to implement the already agreed Uniteatiohs GHS
classification and labeling system uniformly;

f) protection of registration data and of confidahbusiness information and
of trade secreté

There is also a fear that sustainable agricultacefaod policies might be endangered under
these free trade agreements, since some of thgotiaBons focus on sanitary and
phytosanitary restrictiod®. Countries have been allowed to set their owndstais for
animal and plant health and food safety that atdoased on science under the precautionary
principle and REACH has made it its main language.

US companies have described REACH as ‘the biggedetbarrier they fac&®. On this
behalf, the European Environmental Bureau fears$ T#dP could threaten REACH by
‘introducing confidentiality clauses that would neakelevant safety data even harder to
obtain, or by creating a system of ‘mutual recdgnit that would mean approval of a
chemical in the US would mean it was automaticalpproved in the EU, where chemical
regulation is tightef?’.

One of the fears, mainly from the European sideth&t there is already precedent for
chemical industries using free trade agreementselgusuch as the North American Free
Trade Agreement (NAFTA), to challenge legislatibattinfringe their expected profits.

In 1997, the US chemical company Ethyl Corporatieaccessfully
challenged a Canadian ban on import and inter-poiad trade of the
gasoline additive MMT, a suspected neurotoxin tbat makers claim
interferes with vehicles’ onboard diagnostic systerreliminary tribunal
judgments against Canada led its government toatehe MMT ban, issue

824 \Cl Verband Der Chemischen Industrie . V. Wir G@sén Zukunft. TTIP: Questions & Answers from the
Chemical Industry. April, 2014.

325 Trager, supra note 104.
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an apology to the company and settled out of owitht Ethyl for $13 million
(£7.8 million). In 1998, the US waste disposal fis® Myers challenged a
temporary Canadian ban on the export of waste ptdyimated biphenyls.
The tribunal awarded the company C$6 million consadion. A few years
later, Crompton, a US-based agro-chemical compamwy, part of Chemtura,
unsuccessfully challenged the Canadian governmamton the sale and use
of lindane, an agricultural pesticide now bannedesnthe Stockholm
Convention on Persistent Organic Pollutants. CtlyenLone Pine
Resources, a US oil and gas company, is challergiQuebec government
ban on hydraulic fracturing in the St Lawrence Riasin and seeking
damages of C$250 million, also under NAPFA

TTIP has been accused as an excuse to ‘water d&®ACH in Europe. Nevertheless, as a
matter of fact, negotiations have already pointetitbat there will be no mutual recognition
of REACH and TSCA, since they are too differentimegs for chemicals management and
their protection standards are quite distinct freach other. Regarding REACH and TSCA,
there might have a more intensive data exchangecketthe chemicals agend&s

It has also been discussed to what extent TTIRatdns the WTO system. On this subject,
there are positions that point out that WTO, irt,féeys ‘the foundation for how to negotiate
multilaterally — somewhere down the road — the maaw topics which will be parts of
TTIP’ and, therefore, ‘the results of the agreenstiduld be open to third parties too’, which
would ‘further multilateral trade liberalizatiorih generai*,

4.8.Globalization and multiplication of REACH-likes

REACH has become a pattern that has been repligatddwide. In the chemicals word, the
‘order of the day’ is, more and more, ‘globalizatiof REACH'. It is interesting to note that
compliance with REACH has become much more commanepthan complains against
REACH. What exactly was the convincing Europearespdo make that happen?

Mourdo and Zanata (2013) make a comment on a FReksase of the European Union
(MEMO/06/488), which is based on some few questiong/il REACH become the world
standard for controlling chemicals?’ The answehte question is that the EU has effectively
assumed the constructive role of international deazh chemicals safety and REACH has
potential to inspire legislation all over the waorlil ‘How have European companies and third
countries reacted to this European’s desire tdbgliae’ REACH’? The answer would be that
many European companies have approved such glabafizof the EU chemicals regulation
since they are not penalized in face of other ntatke

In fact, with such globalization, the European camips keep their competitiveness and, for
the rest of the world, REACH might be a good inwestt as the European market is a large
consumer’'s market. Moreover, adopting the high ddasls of REACH might result in

328 Trager, supra note 104.

829\/Cl Verband Der Chemischen Industrie . V. Wir Gasen Zukunft. TTIP: Questions & Answers from the
Chemical Industry. April, 2014.
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331 MOURAO, Nicia Maria Fusaro; ZANATTA, Fernando. Adbalizac&o da regulacéo e suas forcas motrizes:
0 caso do REACH. In: Revista Quimicos e Deriva@04.3.
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substantial gains for all, but mainly for develapigountries that will be able to have
technological support and investments to adequiag tmarkets under the Stockholm
Convention on Persistent Organic Pollutants. Theptdn of REACH in a multilateral level
brings also gains to all since it reduces the dtpalf having to comply with different
standard®?. Nevertheless, REACH has also its bitter taste.

Despite all these European assumptions that a RE@IGbalization might bring gains to all,
Small and Medium Enterprises (SMEs), which have teghnical knowledge and less access
to investments, have faced many difficulties in pbyimg with REACH. In Europe itself,
such difficulties with compliance have led many S3M# sell their plants to large companies
— a process that is conducting Europe and otheketsaaround the world to concentration,
less competition and changes in chemicals overiakg>:.

Heyvaert (2009), Professor of International Envin@mtal Law, at the London School of
Economics and Political Science, argues that thgortation of foreign regulatory norms and
procedures might put pressure on local regulatargripes, cultures and practices. She
identifies five challenges that rules-importing nties are likely to face:

First, there is the risk of a mismatch between globorms and local
regulatory priorities. The second and third chaks address the risks
generated by increasing regulatory uniformity, niggnthe development of
‘regulatory monocultures’ and the amplification bbth strengths and
weaknesses of a dominant regulatory approach. Thethf and fifth
challenges consider the process of rules importati® a first step in the
development of transnational regulatory governarzecontemplate some of
the trade-offs between regulatory sovereignty aadshational recognition
of domestic rule makirig’.

REACH was constructed in such a way that it hagimeca ‘desirable product’ to be exported
to the rest of the world. The rest of the worldrssdo be keen to ‘buy it’. It represents a
chemical regulation that has been promoted askmabstandard, probably under the European
belief ‘in its inherent superiority as a regimeféster innovation and competitiveness on the
chemicals market, while guaranteeing an acceptaigle level of health and environmental
protection®,

Nevertheless, there are other clear motivationsidbee public health and environment that are
at the front level of this globalization of REACHf regulatory cost cannot be avoided
entirely, then at least the affected industry egrid ensure that none of its competitors escape
it, leading it to put pressure on government, fifgt strive for uniformity in product
regulations and, second, champion the adoptiorqoéléy costly regulations abroad, so that

332 | pid.

333 | pid.

334 HEYVAERT, Veerle. Globalizing Regulation: ReachiBeyond the Borders of Chemicals Safety. In:
Journal of law and Society, v. 36, N. 1, March, 20& 111.
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local rules do not adversely affect the global cetitive position of the domestic industisf.
This is clear-cut a matter of keeping the EU’s cefityeness on the global market.

Moreover, taking REACH beyond EU’s borders legititmes its high standards procedures,
joining together EU’s allies for that matter. Hegviaadverts that it would be much more
difficult to argue that REACH’s risk managementinag is not necessary, or that it is unfair
or disproportionate if it is ratified by a considble share of the world populatiSh

However, as the primary goals of REACH are the gqmtodn of public health and the
environment, all the burdensome costs and bureeyithat it causes would be considered
legitimate if it achieves its goals. ‘A number cfatling scientists in Europe take a
discouragingly dim view of the quality of the infoation that will be generated in
compliance with the REACH prescriptions as a bésisbetter health and environmental
decision making. For instance, the decision towee&lsubstances produced below one tonne
pm/py causes unease, since production volume isaasiple but still highly imperfect
heuristic for expected exposure. A considerablgeaof chemicals that pose unacceptable
risks may continue to escape out notice as theyperduced in below-threshold volumes.
Even more damningly, the chemical tests prescribedoxicity and ecotoxicity assessment
are no longer state-of-the-art, and can only gike most rudimentary insight into a
chemical’s toxicity®38

In fact, according to representatives of the Braailchemicals industry, the registration
procedure of REACH has not brought up surprisesadded any value to the scientific
knowledge so far that could justify its strictneésshe name of protection of human health
and the environmet.

4.9.Specific Trade Concerns on REA®H

After the notification of REACH regulation to thé8T Committee, thirty four non-European
WTO-Members expressed Specific Trade Concerns (Saout REACH, most of them
comprising of REACH'’s registration/data gatherimgl anotification obligations. Some of the
main concerns raised in the last years were baséedfollowing arguments:

336 bid., at 114.

337 bid., at 116.

338 bid., at 123.

39 MOURAO, N. M. F.; ZANATTA, F., 2013.

340 “The Committee on Technical Barriers to Trade (TTBommittee") was established with the purpose of
"affording Members the opportunity of consulting @my matters relating to the operation of this Agnent or
the furtherance of its objectives, and shall cauy such responsibilities as assigned to it unkierAgreement
or by the Members". Since its first meeting, Memtbhave used the TBT Committee as a forum to sléscu
issues related to specific measures (technicallaggos, standards or conformity assessment proesylu
maintained by other Members. These are referredstdspecific trade concerns” and relate variously
proposed measures notified to the TBT Committe@doordance with the notification requirements ie th
Agreement, or to measures currently in force. Cdtesmeetings, or informal discussions between blns
held in the margins of such meetings, afford Merstmportunity to review trade concerns in a bikter
multilateral setting and to seek further clarifioat. In: WTO, G/TBT/GEN/74/Rev.9, 17 October 20Note by
the Secretariat.
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a) SMEs — high costs and bureaucracy for SmallMadium Enterprises; distorting market effects
competition; market concentration since these SkH¥® been absorbed by large companies;

b) Developing countries — no available technologied difficulties to fulfil REACH requirements;

c¢) Distinct interpretations of REACH terms — as ittim@lementation of REACH is due in each country
of the EU, there have been multiple interpretatiohREACH terms, such as ‘articles’ and, therefore
there is an urgent need to harmonize REACH intéapiom in Europe;

d) Nanomaterials — proliferation of registries amadime State Members of the EU;

e) SIEF (Substance Information Exchange Fora -trargiand opaque functioning, including costs
related to it; large companies have become owrfatata within the SIEF system;

f) ORs (Only Representatives) — discrimination orefgn importers and producers, since they cannot
register their products without contracting an pean O.R.;

g) SVHCs (Substances of Very High Concern): lack gfattern on notification of SVHCs; each EU
country proceeds in a different manf&r

Nevertheless, REACH has not been challenged aith@ Dispute Settlement System so far.
There have been identified possible nine reasanthéo:

1) the EC’s submission to the TBT Committee of“aarly notification”
under TBT Agreement, Article 2.9.1 acquainting Memsbwith the proposed
REACH regulation; 2) the EU’s almost simultaneowsting of a public
internet-based consultation that received up t0G@mmments in response to
the REACH proposal; 3) the EU’s granting of a 6@-detension to the
REACH comment period; 4) the EU’s willingness tgpend in writing and
in person to WTO Member’s numerous concerns atrae¥d8T Committee
meetings and to engage in private bilateral coasahls with some WTO
Members; 5) considerable WTO Member governmentradEU industry
lobbying; 6) the EU’s willingness to incorporate kast some of the
comments and criticisms received into a partialsiem of REACH prior to
its adoption; 7) the passage of time deemed negessathe purpose of
accurately assessing whether the adopted REACHKtratipn/data gathering
obligation has been applied in a WTO-consistent magn8) a dedicated
cadre of academic, civil society and industry advocadtddyists who have
labored to defuse accusations of REACH WTO non-diamge; and 9) the
EU’s likely comprehensive review of the Panel an decisions in WTO
Shrimp-Turtle casé?

In case of a dispute under the WTO system, thesElikely to emphasize that it had engaged
in prior efforts to ensure that REACH was completagnto international initiatives, such as
the International Council of Chemicals Managemeamd also that they have undertaken
“good faith diplomatic efforts to negotiate withhet WTO Members, including those which
have raised objections to the proposed measurghépurpose of concluding bilateral or
multilateral agreements that address the percdivealth, environment etc.) threat in a more
consensual manner, prior to enforcing said mea¥tire”

34LWTO, Minutes G/TBT/N/EU/131, G/TBT/N/EEC/52 (+Asd-7) G/TBT/N/EEC/52/Add.3/Rev.1,
G/TBT/N/EEC/295, G/TBT/N/EEC/295/Add.1; G/TBT/N/EEX®7, G/ITBT/N/EEC/297/Rev.1,
G/TBT/N/EEC/297/Rev.1/Add.1; G/TBT/N/EEC/333, G/TBWVEEC/333/Add.1, G/TBT/N/EEC/334,
G/TBT/N/EEC/334/Add.1; G/TBT/N/EEC/335, G/TBT/N/EEZ35/Add.1; G/TBT/N/EEC/336,
G/TBT/N/EEC/336/Add.1; G/TBT/W/208.
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However, after eight years of implementation of REA we understand that new STCs can
be raised on the following basis:

)] Many Small and Medium Enterprises (SMEs), in Eurapé in the rest of the
world, have sold out their business to large congsanwhich has led the
chemicals market worldwide to concentration, lesmpgetition and changes in
chemicals overall pricé¥"

i) As REACH has been ‘exported’, the importation afefgn regulatory norms and
procedures might put pressure on local regulatorpripes, cultures and
practices®.

1)) Increasing regulatory uniformity leads to the depehent of ‘regulatory
monocultures’ and consequently the amplification lbéth strengths and
weaknesses of a dominant regulatory apprféch

iv) Leading scientists in Europe have had a discoughgiview in relation to the
quality of data that has been generated in comgaiavith REACH's prescriptions
for better health and protection of the environragfit

4.10. Case Law on REACH in the European Court of Justice

Since there is no case law under the WTO systemifgjadly related to REACH, it is
important to analyze some of the disputes that e brought before the European Court
of Justice and the European General Cétion this issue.

In an annex to the present work, there are somer alisputes that have been listed, which
comprise of similar discussions to the ones hearalyzed.

344 MOURAO, Nicia Maria Fusaro; ZANATTA, Fernando, 201
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348 The European General Court (EGC) is a constitaktite European Union’s Court of Justice. The E@@rh
actions taken against the institutions of the EaaspUnion by individuals and Member States, althocgytain
issues are reserved for the European Court ofcéu@ECJ), which is the highest court in Europe.iflens of
the General Court can be appealed to the ECJ,rbytom a point of law. Prior to the coming into derof the
Lisbon Treaty on 1 December 2009, it was knownhas Gourt of First Instance. Ifnttp://curia.europa.eu/
(access on 29 July 2014).




Vera Thorstensen and Andreia Costa Vieira | 124

4.10.1.Case C-558/07: S.P.C.M. SA and Others v SecrettStaie for the Environment,
Food and Rural Affairg®

The European Court of Justice interpreted the sobpeticle 6(3) of the REACH Legal Text
and declared Article 6(3) valid in the European €af Justice ruling on monomers C-
558/07 of 7 July 2009.

The case concerned a request from the High Coulustice (England & Wales), Queen’s
Bench Division - Administrative Court, regardingetinterpretation and validity of REACH,
Article 6(3).

REACH, Atrticle 5, entitled ‘No data, no market’ guides:

Subject to Articles 6, 7, 21 and 23, substancetheim own, in preparations
or in articles shall not be manufactured in the @amity or placed on the
market unless they have been registered in accoedaith the relevant
provisions of this Title where this is required.

REACH, Atrticle 6, entitled ‘General obligation tegister substances on their own or in
preparations’, provides as follows:

1. Save where this Regulation provides otherwise; manufacturer or
importer of a substance, either on its own or ia onmore preparation(s), in
guantities of 1 tonne or more per year shall subanitegistration to the
[European Chemicals] Agency.

(.)

3. Any manufacturer or importer of a polymer shwalbmit a registration to
the [European Chemicals] Agency for the monomestrtze(s) or any other
substance(s) that have not already been regisbsrech actor up the supply
chain, if both the following conditions are met:

a) the polymer consists of 2% weight by weight (wev more of such
monomer substance(s) or other substance(s) inotine &f monomeric units
and chemically bound substance(s);

b) the total quantity of such monomer substance(spther substance(s)
makes up 1 tonne or more per year.

Moreover, Article 8 of REACH states:

1. A natural or legal person established outside @ommunity who
manufactures a substance on its own, in prepasatioim articles, formulates
a preparation or produces an article that is inggbimto the Community may
by mutual agreement appoint a natural or legal gremsstablished in the
Community to fulfil, as his only representativee thbligations on importers
under this Title.

2. The representative shall also comply with adileotobligations of importers
under this Regulation.

349 See in
http://curia.europa.eu/juris/document/documentgsfiz&docid=77548&pagelndex=0&doclang=EN&mode=Ist
&dir=&occ=first&part=1&cid=524647(access on 10July 2014).
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3. If a representative is appointed in accordanitle paragraphs 1 and 2, the
non-Community manufacturer shall inform the imprdigg within the same

supply chain of the appointment. These importerallshe regarded as
downstream users for the purposes of this Regulatio

For a preliminary ruling, two questions were raifgdhe UK High Court: 1) clarification of
the concept of ‘monomer substance’, as used irclaré(3) of the REACH Regulation; and
2) whether Article 6(3) of the REACH Regulation isvalid in so far as it requires
manufacturers and importers of polymers to submit application for registration of
monomer substances.

It must be first clarified that unreacted monomesst, according to Article 6(1) and (2) of
the REACH Regulation, be registered inasmuch ag tbastitute substances on their own.
By contrast, polymers are, in accordance with Aeti2(9) of that regulation, excluded from
the registration obligation. According to Article(B8), polymers are composed of monomer
units, which are defined as monomer substancesreaeted form. As it can be observed,
Article 6(3) of the REACH Regulation concerns momoraubstances or any other substances
which are constituents of polymers. Therefore, gittee definition of polymer as stated in
Article 3(5) of the REACH Regulation, registrati@oncerns reacted monomer substances
andthe concept of ‘monomer substances’ in Article 6§8the REACH Regulation relates
only to reacted monomers which are incorporatedalymers. As such, it is not polymers
which are affected by the registration obligatiart bnly monomer substances with their own
characteristics as they existed before polymeomatDespite polymers are exempted from
registration because of their large number, acogrdp Article 138(2) of the REACH
Regulation, that situation is liable to be reviewasl soon as it is possible to establish a
practicable and cost-efficient way of selectingypaérs.

The ECJ’s ruling answered the first question byh@ay a conclusion that the concept of
‘monomer substances’ in Article 6(3) of the REACHdrlation relates only to reacted
monomers which are integrated in polymers.

As for the second question, the ECJ found it imgarto have a look at the principle of
proportionality. Under EC Law, the principle of partionality requires that measures
implemented through Community provisions shouldappropriate for attaining the objective
pursued and must not go beyond what is necessaghieve it°°. The ECJ found that it was
necessary to examine whether the obligation tostegimonomer substances constitutes a
proportionate means to achieve the objectives aff tbgulation — that is, to ensure a high
level of protection of human health and the envinent as well as the free circulation of
substances on the internal market while enhanaangpetitiveness and innovation, as set in
Article 1of the REACH regulation.

In the preamble of REACH, the method to achieve tiujective is the registration obligation
imposed on manufacturers and importers, which deduthe obligation to generate data on
the substances that they manufacture or imporséothose data to assess the risks related to

350 Case C-491/01 British American Tobacco (Investsieand Imperial Tobacco [2002] ECRIIL453,
paragraph 122 and the case-law cited.
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those substances and to develop and recommendpaipeorisk management measures.
Therefore, the obligation to register monomer samsts, which are less numerous than
polymers, makes information available not only be tisks specific to those substances but
also on those of monomers found as residues aftgmgrization or in monomer form after
the possible degradation of the polyd&rThe ECJ understood that the registration of ezhct
monomers in polymers obeyed the precautionary jplimand that it is an appropriate means
by which to realize the objectives of the REACH Rlagjorr®2

It remains to be determined whether that obligagoas beyond what is necessary. As it was
applied for Community manufacturers and importénmionomer substances alike, preventing
distortion of competition, the ECJ reached a casiolu that the regulation does not go

beyond that which is necessary to meet the objesif the REACH Regulatiéty.

In the proceedings before the UK High Court, thpligants claimed the proportionality of
that registration obligation, taking into accoumattimporters are faced with heavier practical
difficulties that arise mainly from the fact thatst, they do not know the composition of the
imported polymer and, second, that the costs ofdfistration procedure are disproportionate
in relation to the results achieved and the quastiif substances concerd&d

Regarding such concerns, the ECJ pointed out thatprocedure is identical whether the
products are manufactured in the Community or dats and, consequently, the burden is
not heavier for manufacturers not established en @mmunity or importers than it is for
Community manufacturer§® and therefore, ‘taking account of the limited nemiof
potential monomer substances, the 12-year periodalidity for a previous registration of
substances, as provided for in Article 27 of theARH Regulation, and the possibility of
sharing information in order to reduce costs, tlhwedbn deriving from the obligation to
register reacted monomer substances in polymers du¢ appear to be manifestly
disproportionate in the light of the free movemehgoods on the internal market open to fair
competition. It follows that Article 6(3) of the REH Regulation is not invalid on the
ground that it infringes the principle of proportadity’°®.

It was also discussed under the UK High Court thate was an infringement of the principle
of equal treatment, since Community manufacturémotymers were in a position to register
those substances more easily than were importeeube they know the composition of their
products, whereas importers are subject to the geiidof their suppliers outside the

Community. Regarding such a concern, the ECJ rilad‘the identical treatment required in
those different situations is objectively justifié&y compliance with the competition rules
applicable in the internal market’ and that ‘narimjement of the principle of equal treatment

351 |bid, para. 53.

352 |pid., para. 58.

353 |bid., para. 63.

354 Case 491/01, Ibid., para. 64.
355 |bid., para. 67.

356 |bid. para. 71-72.
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can be found and, therefore, that Article 6(3)hef REACH Regulation is not invalid on the
ground that that principle has been infringed’

4.10.2.Case C-358/11: Lapin elinkeino-, liikenne- ja ymgiiikeskuksen liikenne ja
infrastruktuuri -vastuualue v Lapin luonnonsuojeitupy, Judgment of the Court of 7
March 20138

In 2008, thd.iikenne ja infrastruktuuri -vastuualugecided to repair the 35 km track between
Raittijarvi village and the nearest road, part of which crosses ar&l2Q00 zone. The repair
work was to consist in laying down wooden duckbeaial facilitate the passage of quad
vehicles in wetland areas outside the winter seasesides other provisions. Those
duckboards are supported by structures made ufddelecommunications poles which, for
their previous use, were treated with CCA solutidhe Lapin luonnonsuojelupiiriwhich is
the applicant association in the main proceeditaysk the view that those poles constitute
hazardous waste and requested thapin ymparistokeskugthe body responsible for
environmental protection) to prohibit the use obdsé materials. Following the rejection of
that request, that association brought an actioforbethe Vaasan hallinto-oikeus
(Administrative Court), which annulled that decisim 2009. The case was raised before the
Korkein hallinto-oikeugSupreme Administrative Court), which brought tequests before
the  ECJ for a preliminary ruling, as followii§

‘1 Is it possible to deduce directly from the falcat waste is classified as
hazardous waste that the use of such a substamndgeat has overall adverse
environmental or human health impacts within theaniieg of Article 6(1),
first subparagraph, point (d), of ... Directive 200®8EC? May hazardous
waste also cease to be waste if it fulfils the nements laid down in Article
6(1) of Directive 2008/98?

2. In interpreting the concept of waste and, intipalar, assessing the
obligation to dispose of a substance or an objgdt,relevant that the re-use
of the object which is the subject of the assessnsrauthorized under
certain conditions by Annex XVII as referred toAricle 67 of the REACH
Regulation? If that is the case, what weight ibeaiven to that fact?

3. Has Article 67 of the REACH Regulation harmodizbe requirements
concerning the manufacture, placing on the markese within the meaning
of Article 128(2) of that regulation so that theeusf the preparations or
objects mentioned in Annex XVII cannot be prevergdnational rules on
environmental protection, unless the restrictiorenv[saged by those
provisions] have been published in the inventorympited by the

Commission, as provided for in Article 67(3) of REACH Regulation?

4. |Is the list in Point 19(4)(b) in Annex XVII tthvé¢ REACH Regulation of
the uses of CCA-treated wood to be interpreted &mning that that
inventory exhaustively lists all the possible uses?

357 |bid. para 78-80.

358 See in:
http://curia.europa.eu/juris/document/documentgsfz&docid=134608&pagelndex=0&doclang=EN&mode=|
st&dir=&occ=first&part=1&cid=55797qaccess on 0July 2014).

359 Case C-358/11, para. 22-23.
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5. Can the use of the wood at issue as underlaylackboards for a wooden
causeway be treated in the same way as the uged lis the inventory
referred to in Question 4 above, so that the uspi@stion may be permitted
on the basis of Point 19(4)(b) of Annex XVII to tREACH Regulation if
the other conditions are met?

6. Which factors are to be taken into account ideorto assess whether
repeated skin contact within the meaning of Po@{#)}(d) of Annex XVII to
the REACH Regulation is possible?

7. Does the word “possible” in the provision menéd in Question 6 above
mean that repeated skin contact is theoreticalgsipbe or that repeated skin
contact is actually probable to some exteit?’

As a preliminary observation, it should be notedt ttlespite the telecommunications poles
under stake were treated with a dangerous substémicehe application of REACH, it
remains the fact that, under that regulation, suehtment does not preclude, under certain
circumstances, the use of those wooden poles fdmigepurposes that may include
duckboards for the track concerned, where appnaprid should also be observed that,
according to REACH, Article 2(2), waste, as defimedirective 2008/98, is not a substance,
mixture or article within the meaning of Articleo8 that regulation.

Moreover, REACH, Article 67(1) and (3) states:

‘1. A substance on its own, in a mixture oaimarticle, for which Annex
XVII contains a restriction shall not be manufaetlirplaced on the market
or used unless it complies with the conditionshat restriction. ...

(..)

3. Until 1 June 2013, a Member State may ra@irdany existing and more
stringent restrictions in relation to Annex XVII dhe manufacture, placing
on the market or use of a substance, providedttiwge restrictions have
been notified according to the Treaty. The Commissshall compile and
publish an inventory of these restrictions by 1eJ2009.’

First, the ECJ examines the third question

So far as Article 67(3) of the REACH Regulationciencerned, while it
authorizes a Member State to maintain existing andre stringent
restrictions than those in Annex XVII, this is te bone on a transitional
basis, until 1 June 2013, and subject to the cmmdihat those restrictions
have been notified to the Commission, somethingciwtthe Republic of
Finland, moreover, acknowledges that it has noteddme transitional and
conditional nature of that measure cannot call injoestion the
harmonization carried out by Article 67(1) of thEARCH Regulation.

Therefore, if a Member State intends to make tiepamation, placing on the
market or use of a substance which is the subfegtrestriction under Annex
XVII to the REACH Regulation subject to new condlits, it may do so only
in accordance with Article 129(1) thereof, in orderrespond to an urgent
situation to protect human health or the envirortnenin accordance with
Article 114(5) TFEU on the basis of new scientiéigidence relating inter
alia to the protection of the environment. The dawopof other conditions by
the Member States is incompatible with the objedtiuf that regulation (see,

360 |pid., para. 26.
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by analogy, Joined Cases-Z81/03 and €282/03 Cindu Chemicals and
Others [2005] ECR-I8069, paragraph 44%

The ECJ concluded that, under those circumstaricesanswer to the third question is that
Articles 67 and 128 of the REACH must be interpiteds meaning that European Union law
harmonizes the requirements relating to the matwfcplacing on the market or use of a
substance such as that relating to arsenic comgowich is the subject of a restriction
under Annex XVII to that regulatiéf?.

The ECJ goes on to analyze the fourth and fifthstjaes. The provisions of Annex XVII,
point 19(4), to the REACH set out the situationsvimch there may be a derogation from the
provisions of point 19(3) prohibiting the use o$@mic compounds for the protection of wood.
Regarding these questions, Annex XVII states, intpt®, column 2, concerning ‘Conditions
of restriction’ that:

3. Shall not be used in the preservation obdvd-urthermore, wood so
treated shall not be placed on the market.

4. By way of derogation from paragraph 3:

€) Relating to the substances and mixtureshi® preservation of wood:
these may only be used in industrial installatiosig vacuum or pressure to
impregnate wood if they are solutions of inorgacoenpounds of the copper,
chromium, arsenic (CCA) type C and if they are atited in accordance
with Article 5(1) of Directive 98/8/EC. Wood so &ted shall not be placed
on the market before fixation of the preservatsreampleted.

(b) Wood treated with CCA solution in accordamvith point (a) may be
placed on the market for professional and industréz provided that the
structural integrity of the wood is required fornman or livestock safety and
skin contact by the general public during its ses\ife is unlikely:

— as structural timber in public and agrictdtibuildings, office buildings,
and industrial premises,

— in bridges and bridgework,

(-.))

—  as electric power transmission and telecomications poles,

(-..)

(d)  Treated wood referred to under point f&@llnot be used:

— inresidential or domestic constructionsatelrer the purpose,

— inany application where there is a riskegfeated skin contact,

(-.))

5. Wood treated with arsenic compounds thas Wwa use in the
Community before 30 September 2007, or that waseplaon the market in
accordance with paragraph 4 may remain in placecamtinue to be used
until it reaches the end of its service life.

6. Wood treated with CCA type C that was ie urs the Community
before 30 September 2007, or that was placed om#r&et in accordance
with paragraph 4:

- may be used or reused subject to the tondipertaining to its use
listed under points 4(b), (c) and (d),

- may be placed on the market subject tatmelitions pertaining to its
use listed under points 4(b), (c) and (d).

7. Member States may allow wood treated wittep types of CCA
solutions that was in use in the Community befdr&8ptember 2007:

361 Case C-358/11, para. 36-37.
362 |pid., para. 38.
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- to be used or reused subject to the dongipertaining to its use listed
under points 4(b), (c) and (d),

- to be placed on the market subject tocthlitions pertaining to its
use listed under points 4(b), (c) and (d).’

The ECJ makes a first point that the provision noaed in these questions has an exhaustive
list and must be necessarily subject to strictrpregatiori®>, It remains the question whether
the use of the telecommunications poles at issumnasderlay for duckboards does in fact
come within the scope of the applications listethex provision. The ECJ understands that it
would come within the scope of REACH ‘where theseai risk of repeated skin contact’,
which ‘must be interpreted as meaning that theiprobin at issue must apply in any situation
which, in all likelihood, will involve repeated skicontact with the treated wood, such
likelihood having to be inferred from the specifienditions of normal use of the application
to which that wood has been pfif;

For the present essay, it is not important to gouph the ECJ’ s reasoning on the first
guestion. Nevertheless the second question isralated to REACH. The ECJ’s answer to
second question is therefore that REACH, Annex XV so far as it authorizes the use,
subject to certain conditions, of wood treated W@tBA solutions, is, in circumstances such as
those in the main proceedings, relevant for the@se of determining whether such wood
may cease to be waste (.5,

Article 2(2) of the REACH Regulation provides tliatloes not apply to waste. However, it

would not be consistent to understand from ArtitBeof the Waste Directive requirements
concerning the use of waste which the holder da¢sdiscard or intend to discard, or no

longer discards or intends to discard, which araemsiringent than those for identical

substances which are not waste. An inconsistentyabikkind must in any event be avoided if
rules for such substances exist that have a sirobgctive. It must be reminded that the
purpose of the REACH Regulation, under Article 1{4)to ensure a high level of protection

of human health and the environment. Despite thgative, it is not all uses of substances,
mixtures or products that would be permissible uridat regulation; it is necessarily also to
be regarded as permissible recovery of waste,cpéatly hazardous waste. REACH covers a
large number of substances, mixtures and prodbetisspecifically regulates their use in

certain cases, which are distinguished by partiukserious risks to human health and the
environment. The Member States may restrict theofiseich substances to protect workers,
human health and the environment unless it has Ibeemonized under the regulation.

According to REACH, such harmonized rules for tke of CCA-treated wood already exist.

Such an assessment must serve as guidance onrhidar siaste may be us&d

On first and second question, the ECJ ruled treaatiswer to be given to Questions 1 and 2 is
that, under Article 6(4) of the Waste Directiveadardous waste is no longer to be regarded
as waste if it is to be presumed that the holdelonger discards or intends or is required to

363 Case C-358/11, para. 41-43.
364 |bid., para. 52.

365 |bid., para. 64.

366 |pid., para. 92-96.
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discard it because its recovery corresponds teavhgch harmonized rules for the purpose of
Article 128(2) of the REACH expressly permit forertical substances which are not
wastes*”.

4.10.3.Cases C-625/11P and C-626/11P: Polyelectrolyteuemd Group (PPG) and SNF
ECHA, Judgment of the Court in Case C-625/11P andase C-626/11P, both of 26
September 2013

The first case concerned ECHA's inclusion of a satse on the list of ‘candidate

substances’. PPG (Polyelectrolyte Producers GroH[EYIS a European economic interest
grouping which represents the interests of comgatiat are producers and/or importers of
polyelectrolytes, polyacrylamide and/or other podysicontaining acrylamide, established in
Brussels . SNF is one of its member compamis®blished in Andrézieux-Bouthéon, France.

In 2009, the Netherlands submitted to ECHA a doss@ncerning the identification of
acrylamide as a substance fulfilling the criterg sut in Article 57(a) and (b) of REACH,
which sets out the substances which may be include8nnex XIV to that regulation,
entitled ‘List of substances subject to author@aitiand letters (a) and (b) of Article 57 list
the substances which meet the criteria for clasgibn as carcinogenic and mutagenic
substances under certain categories.

In the contested decision, ECHA identified acryldenias fulfilling the criteria set out in
Article 57 of REACH and included acrylamide on trandidate list of substances, which was
published on the ECHA website, in accordance wittticke 59(10) of the REACH
Regulation. According to Article 59 of that regutex, entitled ‘Identification of substances
referred to in Article 57’, paragraph (10) estdidis that ECHA shall publish and update the
list that identifies substances meeting the catedferred to in Article 57 and establish a
candidate list for eventual inclusion in Annex X({¢andidate list of substances’).

PPG and SNF brought an action against that deciamh according to ECHA and the
European Commission, the complainants failed toendes the time-limit for bringing an
action. On the basis of the alleged failure to clymyith the timelimit for bringing an
action, the General Court, at first instance, dss®d the action brought by PPG and SNF as
inadmissible without considering the other pleasnafimissibility raised by ECHA and the
CommissioR®®,

Leaving aside the time-limit procedural discussiohthe case, which were the main issue, it
Is important to make reference to an interpretatibthe ECJ related to the fact that ‘it is not
disputed that a decision of ECHA concerning thdusion of a substance on the list of
candidate substances constitutes a challengeablaréicle 94(1) of the REACH Regulation
provides that an action may be brought againstcesive of ECHA, in accordance with the

367 |bid., para. 97.
368 Case C-625/11P, para. 20.
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Treaty on the Functioning of the European UnionEUF, Article 263, where, inter alia, no
right of appeal lies before the Board of AppealEsEHA. That is the case in respect of
decisions taken under Article 59 of the REACH Ratjah*®°.

Regarding the main issue, without raising the gdsuior that finding, it is important to note
that the ECJ overruled the first instance decisammsidering that it was not observed the
proper procedural time-limit for the complainantsiiring an action against ECHA on the
grounds that a substance was included in the ‘dangilist®’®. This case makes a point for
the possibility of challenging ECHA'’s decision oicluding a substance in the candidate list,
since it operates within the procedural limits.

In the second Case C-626/11P, an action was brdaglinnulment prior to the publication

of acrylamide on the candidate list of substancevewry high concern. ECHA, on 27

November 2009, agreed on the identification of aenyde as a substance of very high
concern, because it fulfilled the criteria set autArticle 57(a) and (b) of the REACH

Regulation and, On 7 December 2009, ECHA publishguess release announcing it. The
candidate list of substances would be formally tgdlan January 2010. On 30 March 2010,
the candidate list of substances, including acridemwas published on the ECHA

websité’?,

PPG and SNF raised an appeal on the basis thaGdémeral Court erred in law in the
interpretation and application of the REACH by fimgl that the identification of a substance
as one of very high concern by the ECHA MembereS@bmmittee, according to Article

59(8) of REACH, does not constitute a decisionnde to produce legal effects vis-a-vis
third parties before the publication of the canthBddist of substances including that
substanc¥? They claimed that it is clear, from the varioegerences to ‘identification’ and

‘inclusion’ in the provisions of REACH defining thabligations regarding information, that
the European Union regulation ‘intended to createhsobligations arising from the

identification of a substance at an earlier stdgntits inclusion on the candidate list of
substanceg™.

According to Article 59 of REACH, entitled ‘Idenitftion of substances referred to in
Article 57’:

‘1. The procedure set out in paragraphs 20toflthis Article shall apply
for the purpose of identifying substances meethey driteria referred to in
Article 57 and establishing a candidate list foemwal inclusion in Annex
XIV (‘candidate list of substances’). ...

(...)

3. Any Member State may prepare a dossiecaoraance with Annex
XV for substances which in its opinion meet thderia set out in Article 57
and forward it to [ECHA].... [ECHA] shall make thisossier available
within 30 days of receipt to the other Member State

369 |bid., para. 28.
70 |bid., para. 35.
%71 bid., para. 7-10.
72 |bid., para. 24.
573 |bid., para. 25.
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4, [ECHA] shall publish on its website a wetithat an Annex XV dossier
has been prepared for a substance. [ECHA] shatkimll interested parties
to submit comments within a specified deadlineBGIHA].

5.  Within 60 days of circulation, the other idleer States or [ECHA] may
comment on the identification of the substanceeiation to the criteria in

Article 57 in the dossier to [ECHA].

6. If [ECHA] does not receive or make any coemts, it shall include this
substance on the list referred to in paragraph 1. ...
7. When comments are made or received, [EC$ha]l refer the dossier

to the Member State Committee within 15 days of ¢ne of the 60-day
period referred to in paragraph 5.

8. If, within 30 days of the referral, the Mieen State Committee reaches
a unanimous agreement on the identification, [ECHARIl include the
substance in the list referred to in paragraph 1. ...

(...)

10. [ECHA] shall publish and update the leflerred to in paragraph 1 on
its website without delay after a decision on is@n of a substance has been
taken.’

On the one hand, under the ECHA, whenever a proeeshvolves several stages, only

measures that lay down the institutional positioritree completion of the procedure is a

contestable measure. Therefore, according to EGQHAhe present case, the inclusion of
acrylamide on the candidate list of substancesjighdd on 30 March 2010, is the only

measure that creates potential legal effects amdueh, the agreement of the Member State
Committee is a ‘preparatory measure’ that cannoprmduce any legal obligation in its&€lt

The Commission itself has found that ‘whenever aanimous agreement of the Member
State Committee allows no discretion as to theusioh of a substance on the candidate list of
substances does not mean that that agreementtatessthe final, challengeable measure and
is substitutable for the decision of ECHA taken emdirticle 59(8) of the REACH
Regulation®’>,

On the other hand, the Commission also understiadsio provision of REACH point out to
a distinction between the ‘identification of a stamee’ and ‘its inclusion on the candidate list
of substances’. From Article 59 of REACH, it canumelerstood that substances are identified
as ‘substances of very high concern’ for the soig@se of being included on the candidate
list376,

On first instance, the General Court was rightinid that the legal obligations that arise from
the measure identifying a substance as being afy ‘tegh concern’, resulting from the
procedure referred to in Article 59 of REACH, ontynd the persons concerned after
publication of the candidate list of substancesictvltontains that specific substance, just as
provided for in Article 59(10), because only thénsi possible to ascertain unequivocally
what are those person’s rights and obligations ntkeio to take the necessary measures
accordingly’”.

874 Case C-626/11P, para. 26.
%75 |bid., para. 27.

%76 |bid., para. 28.

77 |bid., para. 31-32.
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The ECJ ruled that the General Court was wrongdoclade that an ‘application was
inadmissible on the ground that it had been brodmgiore the date of publication of the
contested decision by means of the inclusion oflagride on the candidate list of substances
on the ECHA website, initially scheduled for 13 Jdary 2010, but which finally took place
on 30 March 2010’ and, in the light of the foregpithe appellants’ appeal was upheld. The
case went back to the General Court, since the sfahe proceedings does not allow the ECJ
to give final judgment in such a maftér

4.11. Cases under the General Court

4.11.1.Case T-93/10: Bilbaina de Alquitranes, SA and QtheECHA, Judgement of the
General Court of 7 March 2013

The case T-93/10, under the European General Coansisted of an action raised by
Bilbaina de Alquitranes, established in Spain, afiters, for the partial annulment of the
decision of ECHA, which was published on 13 Jani2@x0, to identify pitch, coal tar, high
temperature (so called CTPHT) as a substance amthengarcinogenic substances (category
2) on account of its persistent, bioaccumulative tmxic properties (‘PBT properties’) and its
very persistent and very bioaccumulative propeiti&3vB properties’), meeting the criteria
set out in Article 57(a), (d) and (e) of REACH. Tagplicants brought an action for partial
annulment of the decision of the ECHA, regardingcscally their substance concerned.

ECHA argues inadmissibility of the action becaussays that the contested decision is not of
direct concern to the applicants. It is not disduteat the applicants, who are the suppliers of
a substance provide the recipient of the substamgeestion with a safety data sheet where
that substance meets the criteria for classifioaéi® ‘dangerous’(CTPHT has been classified
among the carcinogenic substances - Category 2)erdeless, it is disputed that the
identification of CTPHT as a substance of very lighcern, resulting from application of the
procedure provided for by Article 59 of REACH, dretground that that substance has PBT
or vVPvB properties, constitutes new informationatde of triggering the obligation referred
to in that provision; that is, the updating of thafety data sheet, with the result that the
contested decision directly affects the legal situmaof the applicanf<®.

The identification of CTPHT as a ‘substance of vieigh concern’, on the grounds that it has
PBT or vPvB properties, constitutes new informaticegarding hazards identification and

composition/information on ingredientthe ECHA'’s argument that ‘the dangerous nature of
the substance at issue is caused by its inherepegres, which the applicants should have
assessed and should have been aware of beforddpgam of the contested decision, first, it

must be observed, that the ECHA refers to the d&ouns held in a subgroup of the European
Chemicals Bureau (ECB) on the question whetherstiiestance at issue met the PBT and
vPvB criteria. While it is true that the hazardsused by a substance are the result of its

378 |bid., para. 41, 44.
879 Case T-93/10, para. 39-40.
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inherent properties, those dangers must be assesgkdletermined in accordance with
defined rules of law. In its argument concerning thscussions held in that subgroup, the
ECHA does not indicate the rules of law which akalithat subgroup to determine the PBT
and vPvB properties. Moreover, the ECHA does natesthat the conclusions of that

subgroup were binding on the applicants. On therolland, the applicants pointed out that
the conclusions concerning CTPHT were disputed.o&®cthe ECHA states that the

applicants should have assessed the inherent piegpef CTPHT and should, as a result, be
aware of the PBT and vPVvB properties of that suiazgtaAs is apparent from the case-file and
as the applicants confirmed at the hearing, itrecigely the PBT and vPvB properties of
CTPHT which they dispute. Thus they did not coneluith the context of their assessment
concerning CTPHT, that that substance had PBT &vé \properties®®,

Regarding the ‘hazard identification’ of the safdata sheet, the identification of CTPHT as a
‘substance of very high concern’, on the groundt ttmat substance had PBT or vPvB

properties, consisted of new information which doallow users to take measures for the
protection of human health and safety at work amdHe protection of the environment. Such

an identification amounts to new information tretapable of affecting the risk management
measures, or new information on hazards and, ds the applicants were obliged to update
the safety data sheets concerned. Therefore, thiested decision directly affects the legal
situation of the applicants. According to REACHy actor in the supply chain of a substance
must communicate new information on hazardous pt@se regardless of the uses

concerned, to the next actor or distributor upgbpply chain. Therefore it is uncontestable
thatthe contested decision is of direct concern tcaghaicants®,

Moreover, ECHA has argued that the action is inadibie because the contested decision is
not a ‘regulatory act®? It is true that the contested decision does naostitute a legislative
act since it was not adopted according to EU latis procedure. However the contested
decision is an act of the ECHA adopted on the bafségticle 59 of REACH and, as such, the
General Court found that it constitutes a regujasmt®?

It was submitted by the applicants that the ideraifon of CTPHT as a ‘substance of very
high concern’ breaches the principle of equal tmesgut. It is alleged that that substance is
comparable, concerning its content of chemical tsufees and of competition on the market,
to other UVCBSs containing anthracene and othergyaljc aromatic hydrocarbons (‘PAHS’).
Nevertheless, ECHA, with no objective justificatiadentified only CTPHT, and not those
other substances, as a ‘substance of very higrecod?.

REACH, Article 59, sets out an identification prdoee that does not confer on ECHA the
power to choose the substance to be identified eNlesless, if a dossier on a substance is
prepared by a Member or, at the request of the Gesiom, by the ECHA, the latter must
proceed to identify that substance in accordande thve conditions set out in that article. The

380 Case T-93/10, para. 47.
381 |pid., para. 48-50.

382 |bid, para. 52.

383 |bid, para. 65.

384 |bid, para. 69.
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Great Court understood that the identification pchae was observed and that, in identifying
CTPHT and not the allegedly comparable substans@ssaibstance of very high concern, the
ECHA did not breach the principle of equal treatt¥&n

There was also a plea alleging an error of assegsmnan error of law in the identification of
a substance as PBT or vPvB on the basis of itstitossts. The applicants pointed out that
the dossier presented by ECHA for CTPHT did not glymwvith the requirements set out in
Article 59(2) and (3) and in Annexes XlIl and XV REACH because it was not based on ‘an
assessment of the substance itself but on an asmeisef the properties of its constituents’.
Besides that, the rule that a substance must lifidd as ‘having PBT or vPvB properties
provided that it contains a constituent which hB§ Br vPvB properties and is present in a
concentration of 0.1% or more’ is not provided fimrAnnex Xl to REACH and therefore
has no legal bas¥®. The Great Court considered that ECHA did notefwe infringe those
provisions®” and that it based its approach on scientific nest8®because ‘that CTPHT was
not identified as having PBT and vPvB propertieselsobecause a constituent of that
substance has a certain number of PBT and vPvBeprep, but that the proportion in which
such a constituent is present and the chemicattsfigf the presence of such a constituent
were also taken into account. The applicants’ agnintoncerning the identification of
CTPHT as having PBT and vPvB properties on thesbasiits constituents present in a
concentration of at least 0.1% does not demonginatehe contested decision is vitiated by a
manifest error®.

It is also observed by the applicants that thessssent of the constituents of the substance at
issue is not a ‘sufficient basis’ for its identditon as having PBT or vPvB properties since
those constituents have not been individually idiextas having PBT or vPvB properties in a
separate ECHA decision based on a thorough asses&méhat purpose’, but the General
Court also rejected such a submission.

A third plea was brought up, alleging that the ested decision does not respect the principle
of proportionality. REACH'’s objective is to enswéiigh level of protection of human health
and the environment. All the substances that cogpdace CTPHT also have PBT or vPvB
properties. The applicants claim that ECHA couldéhdaken other ‘appropriate and less
onerous measures’, which could be ‘the applicatiorisk management measures on the basis
of the chemical safety assessment in the registratossier prepared by the applicants’ or
‘the presentation of a dossier concerning the smisst at issue under Title VIII of REACGH.

The principle of proportionality, which is a genlepinciple under EU case I&# and a
principle invoked under WTO case % requires that measures adopted by Members do not

385 Case T-93/10, para. 72.

386 |bid, para. 78.

387 |bid, para. 81.

388 |bid, para. 89.

389 |bid, para. 100.

3% |pid, para. 102.

1 Case T-93/10, para. 113.

392 See Case 5/10 Etimine [2011] ECR-D00O.
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exceed the limits of what is supposed to be apmtgppand necessary in order to reach the
objectives pursued and whenever there is a chabseen several appropriate measures, it
should be chosen the least onerous one. Besidésthigameasure at issue must not be
disproportionate to the aims pursued.

Regarding the principle of proportionality, the @eal Court remarked that the ‘ECHA is to
recommend priority substances to be included’ andhnex ‘taking into account the opinion
of the Member State Committee and specifying fatheaubstance inter alia the uses or
categories of uses exempted from the authorizaggoirement’. Therefore a substance may
be subject to authorization only as a result okaigion by the Commission to include that
substance in REACH, Annex XIV. For the purpose d#niification of substances of very
high concern, REACH lays down an authorization pdaeé®. On such reasoning, the
applicant’s argument was rejected.

Within the claim of proportionality, the applicargsgued that the contested ECHA'’s decision
exceeds the limits of what is necessary to achidne objectives pursued, since other
provisions could be less onerous and at the same serve to provide a high level of
protection of human health and the environmentwvds argued that the ECHA could have
waited for the presentation of the assessmentdardo check the chemical safety report and
the proposed risk management measures, instederdffying the substance at issue as being
of very high concerif®>. The General Court understood that ‘the objeativhe authorization
procedure’, under REACH, is part, inter alia, ‘pregsively to replace substances of very high
concern with other appropriate substances or tdobies, where they are economically or
technically viable’ and therefore ‘the risk managemmeasures’ proposed under REACH
‘do not constitute appropriate measures for théeaeiment of the objectives pursu&d’

4.11.2. Case T-94/10: Rutgers Germany GmbH and Others KA Cudgement of the
General Court of 7 March 2013

The case consisted of an action brought by RutGersnany GmbHfor, based in Germany,
and others, for the partial annulment of the deaisif ECHA to identify anthracene il as a
substance of very high concern, under REAZH

393 See US - Standards for Reformulated and Conve@amoline (US-Gasoline), WT/DS2/9, adopted on 20
May 1996, Section III.B.

3% Case T-93/10, para. 119-120.

395 |bid, para. 119-123.

3% |bid, para. 124.

397 Anthracene oil is a combination of polycyclic ardimanydrocarbons (‘PAHs’) obtained from coal taithw
an approximate distillation range of 300° C to 4@0&nd a composition primarily of phenanthrenehidene
and carbazole. Such a substance is among the asdlest of unknown or variable composition, compéaction
products or biological materials (‘'UVCB substange$&ecause it cannot be fully identified by its ctieal
composition’ and is used mainly as an intermedfatethe production of carbon black, a pigment and a
reinforcing filler in rubber products, especiallyrés as well as an intermediate for the productérpure
anthracene

3% Case T-94/10, para. 2.
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Germany submitted to the European Chemicals Agdit@HA’), on 28 August 2009, a
dossier that it had prepared on the identificabbanthracene oil, on behalf of its persistent,
bioaccumulative and toxic properties (‘PBT propst and its very persistent and very
bioaccumulative properties (‘vPvB properties’). Ibaling the procedure, ECHA stated that
anthracene oil is classified as a ‘carcinogenicstarnre’ and met the criteria set out in Article
57(a) of REACH. Such an agreement was reached mioaisiy by the Committee.

One of the first applicants’ argument was thatsitdisputed that the identification of
anthracene oil as a substance of very high coraemresult of the procedure provided for by
Article 59 of REACH, on the ground that that subst has PBT or vPvB properties,
constitutes new information within the meaning atidle 31(9)(a) of REACH capable of
triggering the obligation referred to in that prgien, that is, the updating of the safety data
sheet, with the result that the contested decidioectly affects the legal situation of the
applicant®®. The discussion was similar to the one analyzethénprevious case, related to
CTPHT.

There were five pleas in law raised in support led present case: the first two pleas
concerned alleged breaches of procedural requiresim@tated to Article 59(3), (5) and (7) of
and Annex XV to REACH. The other three pleas allebeeach of the principle of equal
treatment, an error of assessment or an erromofdgarding the identification of a substance
as having PBT or vPvB properties on the basissofainstituent ingredients and breach of the
principle of proportionalit§®®. All the pleas were rejected by the General Cand the action

in its entirety was dismissed. The arguments warte gimilar to the previous case discussed.
Therein will be highlighted only the issues thadtuliguish the cases.

The applicants argued that Germany did not givermétion on alternative substances even
though it had been informed by the applicants ef élxistence of such substances, namely
petroleum-based preparations and ECHA accepteditissier without alternative substances
having been pointed out. According to the applisaiitcan be taken into consideration that
without that irregularity and if the fact that tlaéternative substances also contained PBT
constituents had been known, the contested decisight not have been adopted and a
different procedure might have been triggéted

The letter to the competent German authorities dfJdly 2009 from the Coal Chemicals
Sector Group did not refer to any alternative samsts, but they simply asked the German
authorities to adopt ‘a more balanced approactpanalizing a single industry sector’, since
the group pointed out that ‘it is well known thatuny streams of petroleum conversion
contain anthracene as well'. The Court understduat that letter makes reference to
substances which, according to the group, presecwraparable level of danger to that of
anthracene oil’ and not to substances which candeel as ‘alternatives’ because they are
capable of being used instead of anthracene qietform the same function and therefore
they found that the procedural requirements setiroREACH were respected. Therefore it

399 |bid., para. 41.
400 |bid., para. 68.
401 |bid., para. 69.
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does not seem the information on alternative suabstis relevant as regards the outcome of
that procedur@?.

In a second plea, the applicants observed that EG&tAno authority to make an amendment
on the proposal made by the Germany concerningritlesion of anthracene oil in the
candidate list of substances, which was basedysotethe fact that that substance had PBT
and vPvB properties. According to that amendmenthracene oil was identified as a
‘substance of very high concern’ on the basis midy of its PBT and vPvB properties as
alleged, but also of its carcinogenic propertiesic& that substance could not have been
identified as being of very high concern on theibad its PBT and vPvB properties, the
reference to its carcinogenic properties remaires dhly reason for its inclusion in the
candidate list of substances. The dossier predarégermany contained only the proposal to
identify anthracene oil as a substance with PBT \#B properties — and as such of very
high concern. It said nothing about its carcinogesubstance, which was an amendment of
ECHA. It was argued that ECHA had no authority hoead the proposal. Such a plea was
also rejected on the grounds that ECHA is in atmwsito put forward its point of view
effectively and therefore it must be possible twomporate the comments made by the ECHA
in the contested decisitii.

The third plea, alleging breach of the principle exfual treatmeft* was similar to the
previous case analyzed and the General Court uphelgosition that such a plea should be
rejected®,

Moreover, very similar arguments to the previousecaere: the fourth plea, alleging an error
of assessment or an error of law in the identiicabf a substance as PBT or vPvB on the
basis of its constituent. The Court upheld, ashea previous case, that ECHA bases its
approach on scientific reasons. The applicantsuragnt concerning the identification of
anthracene oil as having PBT and vPvB propertietherbasis of its constituents present in a
concentration of at least 0.1% does not demondinatehe contested decision is vitiated by a
manifest erraf®.

The fifth plea of this case brought about the sadmscussion of the principle of
proportionality discussed on the previous caseveaslalso rejected by the General Court.

4.12. Conclusions

The European chemicals regulation policy, REACHaisnain concern for international
companies entering into the European market. Ortaeomain creations of REACH was the
European Chemicals Agency, which has been in clafrgpplying such regulation.

492 bid, para. 73-74 and 77.

403 |bid, para. 80-88.

404 The identification of anthracene oil as a substaof very high concern breaches the principle afagq
treatment. That substance is comparable, from thet pf view of its content in chemical substanegsl of
market competition to other UVCB substances comgiranthracene. However, the ECHA, without any
objective justification, identified only anthraceoi, and not those other substances, as a sulestdnery high
concern (para. 90).

405 Case T-94/10, para. 95.

408 |bid., para. 121.
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REACH’s primary and most controversial element ts data gathering and registration
requirement and, for non-Community manufacturdrs,obligation to hire an O. R.to fulfil
it. This has become an economic disadvantage #antsince their only option is to choose
between an importer and an O.R. registration téeptdheir intellectual property and to carry
on with all the burdensome bureaucracy.

Many WTO Specific Trade Concerns have been raisetl most of them comprise of
REACH's registration/data gathering and notificatimbligations, mainly related to its costly
and hazard-based approach, threatens to intelleptogerty rights and mandatory data
sharing. Nevertheless, REACH has not been chalterajethe WTO Dispute Settlement
System. There are some identified reasons for tiwhich may consist of: the EC’s

submission to the TBT Committee of an “early notifion”, under TBT Agreement,

acquainting Members with the proposed REACH reguiathe long period of discussions of
that regulation and the EU’s granting of a 60-dateesion to the REACH comment period,
although a 60 days period might count exactly m @pposite direction, which is too short a
period for the complexity of REACH; considerable @ ™Member government and non-EU
industry lobbying; and a considerable group of aoad, civil society and industry

advocates/lobbyists who have labored to defuse satioms of REACH WTO non-

compliance.

Nevertheless, an analysis of REACH in light of TBRows that EU Member State
implementation of REACH’s registration/data gathgriand notification requirements
imposes a higher cost structure, and thus impaescompetitiveness of “like” chemical
substance-based product imports in EU marketsibjests groups of imported non-REACH
registered SVHC-containing articles to treatmerss Iéavorable than that accorded to like
groups of REACH-registered domestic articles andstnces. Moreover, REACH's
registration/data gathering and notification regoients , which includes O.R.’s costs and
bureaucracy, are more trade restrictive than nacgs® achieve REACH's legitimate
objectives, considering the real benefits that RBAGas provided. It has been observed that
the REACH registration process may be seen mucle m®ia method of ‘data collection and
warehousing’ than a procedure for protecting thielipiand the environment from exposures
to hazardous substances. It is very true that mabshe information submitted under the
REACH registration procedure may never be evalyafeen the amount of data submitted.

Therefore, as far as the TBT Agreement is conceraediolation might be found in the
following situations:

1) Whenever it is possible to ascertain that thengared products - EU domestic and

imported - are “like products”, under TBT, Art. 2ifnported products should receive ‘no less

favorable treatment’. The argument that two comgh@m®ducts are not ‘like products’, based

only on a hazard-approach of product-related psoaes production methods (PPMs) should
not convince on the basis of the TBT preamble,esiut. 2.1 should also obey the rule not to

create ‘unnecessary obstacles to internationaétraad the rule that measures should not be
‘applied in a manner which would constitute a meafs arbitrary or unjustifiable
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discrimination between countries where the samelitions prevail or a disguised restriction
on international trade’.

2) Whenever it is possible to ascertain that coeygbgroducts are not ‘like products’ on a
basis of product-related process and productiorhoast (such as SVHC products), TBT
preamble and Art. 2.2 should be applied and the thét ‘technical regulations shall not be
more trade-restrictive than necessary to fulfillegitimate objective’ should be complied
with. A country should not be prevented from takingeasures necessary to ensure the
quality of its exports, or for the protection ofrhan, animal or plant life or health, of the
environment, or for the prevention of deceptive chcas, at the levels it considers
appropriate’ (from the preamble wording). Nevertisgl such measures are ‘subject to the
requirement that they are not applied in a manrectwwould constitute a means of arbitrary
or unjustifiable discrimination between countriebere the same conditions prevail or a
disguised restriction on international trade’ (frahe preamble wording). It might be said
that, under REACH, the volume of production wasc¢hesen level for protection in the EU.
However it is doubtful whether ‘volume’ is the righroxy for measuring up protection for
human health and the environment.

3) In general, technical regulations should nopiepared, adopted or applied whenever they
create unnecessary obstacles to international .tr&dem TBT, Article 2.2, technical
regulations create unnecessary obstacles ever $imge are more trade-restrictive than
necessary to fulfill a legitimate objective. Moreowsuch rule also is under TBT preamble.
From REACH, it is very clear that its high bureagy and registration costs are more than
necessary to fulfil the legitimate objectives ebsdied in its preamble. The EU Commission
has indicated that the registration-related costeevwnore than twice the amount previously
estimated, generating a negative impact on intenmalttrade flows of chemicals.

Whenever REACH is compared to other regulation #ted intends to protect human health
and the environment from chemical substances (@$js TSCA, Canadian CMP and
Japanese Kashinho), it is clear that REACH’'s hamasdpproach and the shift of burden of
proof to manufacturers is too burdensome comparedhtat would be deemed necessary to
reach its legitimate goals.

‘Moves to require mandatory substitution or acribesboard uniform time limits would cause
unnecessary market disruptions without clear enwmental benefits. Registration and
notification of substances embedded in articles nwhe potential risks have yet been
identified could cause many entities including numae SMEs from developing countries to
forego the EU market without corresponding envirental benefit®’,

Although some may say that it might be too latehallenge REACH under the multilateral

system or even under other international fora, raalyais of case law that have been brought
before the ECJ’s system provides evidence to tihraxy. Many cases have been discussed
either at the ECJ or at the General Court instaandsthey show that the highest tribunals in

407 EU Economic Observer, ihttp:/euobserver.com/economic/218&8cess on 24th July 2014).
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Europe are willing to verify the legality of REACHNd its complexity under EU law,
remarking that some outcomes have been in favtdreofomplainants.

The ECHA'’s most recent concerns around the megawaltrade negotiations, fearing that
agreements such as TTIP might lower the level oftgution for human health and the
environment, on the basis of regulatory cooperadod mutual standards recognition, is
evidence that REACH can and might be challengeldeeon tribunals or under international
negotiations and that its “warehouse approach” mnaydully considered an unnecessary
barrier to international trade.

Last, but not the least, globalization of REACHhe multiplication of REACH-likes — has
raised new concerns. New procedures of STCs camaised, under the WTO TBT
Committee, in the actual stage of implementatiolRBACH, under the following basis: i)
many SMEs, in Europe and in the rest of the wadnlale sold out their business to large
companies, which has led the chemicals market wwidllel to concentration, less competition
and changes in chemicals overall prices; ii) as RBAas been ‘exported’, the importation
of foreign regulatory norms and procedures mightgeassure on local regulatory priorities,
cultures and practices; iii) increasing regulatanjformity leads to the development of
‘regulatory monocultures’ and consequently the afcption of both strengths and
weaknesses of a dominant regulatory approachieagihg scientists in Europe have had a
discouragingly view in relation to the quality oditd that has been generated in compliance
with REACH'’s prescriptions for better health andtpction of the environmental .
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TABLE: CASE LAW ON REACH IN THE EUROPEAN SYSTEM 408

Cases

Court

Outcome

Case C-558/07: S.P.C.M. SA and Others v Secrefal
State for the Environment, Food and Rural Affairs

yBeCJ

This reference for a preliminary ruling consethe
interpretation and validity of Article 6(3) of REAC

The concept of ‘monomer substances’ in Article 6
of Regulation (EC) No 1907/2006 of the Europeg
Parliament and of the Council of 18 December 2
concerning the Registration, Evaluatiq
Authorisation and Restriction of Chemicd

3)
an
06

>

(REACH), establishing a European Chemicals

Agency,
repealing Council Regulation (EEC) No 793/93 4
Commission Regulation (EC) No 1488/94 as well

amending Directive 1999/45/EC apd

nd
as

Council Directive 76/769/EEC and Commissipn

Directives 91/155/EEC, 93/67/EEC, 93/105/EC 3
2000/21/EC relates only to reacted monomers wh
are integrated in polymers.

Case C-358/11: Lapin elinkeino-, liikenne- ja
ymparistokeskuksen liikenne ja infrastruktuuri -
vastuualue v Lapin luonnonsuojelupiiri ry

ECJ

This request for a preliminary ruling concethe
interpretation of Directive 2008/98/EC of th
European Parliament and of the Council of
November 2008 on waste and repealing cer
Directives, such as REACH . European Union |
does not, as a matter of principle, exclude
possibility that waste regarded as hazardous
cease to be waste within the meaning of Direct
2008/98/EC of the European Parliament and of

nd
ich

e
19
ain
aw
the
may
ive
the

Council of 19 November 2008 on waste and repealing

certain Directives if a recovery operation enalii¢s
be made usable without endangering human he
and without harming the environment and, alsot i
is not found that the holder of the object at is
discards it or intends or is required to discandiihin

the meaning of Article 3(1) of that directive, th
being a matter for the referring court to ascertahe
REACH Regulation, in particular Annex XVI
thereto, in so far as it authorizes the use, stilte
certain conditions, of wood treated with CQ
solutions, is, in circumstances such as those én
main proceedings, relevant for the purpose
determining whether such wood may cease to
waste because, if those conditions were fulfilliesl,
holder would not be required to discard it withire
meaning of Article 3(1) of Directive 2008/98.

Case C-625/11P :Polyelectrolyte Producers Group
SNF v ECHA

L]

By their appeal, Polyelectrolyte Producers @r
GEIE (PPG) (‘PPG'") and SNF SAS (‘'SNF') seek
have set aside the order of the General Court &f
European Union of 21 September 2011 in Case
268/10 PPG and SNF v ECHA [2011] ECRE595
(‘the order under appeal’), by which that Co
dismissed as inadmissible their action for annutm
of the decision of the European Chemicals Age
(ECHA), identifying acrylamide (EC No 201-173-]
as a substance meeting the criteria laid down
Article 57 of REACH. The ECJ Sets aside the or
of the General Court of the European Union of
September 2011 in Case 268/10 PPG and SNF
ECHA, understanding that the General Court erre
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408 Seehttp://echa.europa.eu/web/quest/requlations/reagisibtion(access on 24th July 2014).
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law in finding that Article 102(1) applies only t
measures published in the Official Journal of
European Union and thus declaring the act
brought by PPG and SNF inadmissible.

Case C-626/11P: Polyelectrolyte Producers Group
SNF v ECHA

ElaN]

The ECJ understood that the General Court
wrong to conclude that that
inadmissible on the ground that it had been broy
before the date of publication of the contes
decision by means of the inclusion of acrylamide

(=]

he
on

was

application wps

ght
ed
on

the candidate list of substances on the ECHA wepsit
initially scheduled for 13 January 2010, but which

finally took place on 30 March 2010.

Case T-1/10: PPG and SNF v ECHA

General Court

Appbn for annulment of the decision of ECH
identifying acrylamide (EC No 201-173-7) as
substance fulfilling the criteria referred to intigte
57 of REACH. As the candidate list of substan

exists only on the ECHA website, the inclusion of a

substance in that list takes place when the updisted

is published. It is, therefore, only upon inclusion
the candidate list of substances published on
ECHA website that the act identifying a substanee

being of very high concern, resulting from the

procedure set out in Article 59 of that regulatien,
intended to produce legal effects.

Case T-93/10: Bilbaina de Alquitranes, SA and Gt
v ECHA

eGeneral Court

Action for the partial annulmenthu# tlecision of the
ECHA, published on 13 January 2010, to ident
pitch, coal tar, high temperature (EC No 266-028
as a substance meeting the criteria set out irclar
57 of REACH. In so far as the applicants argue {
the information contained in the dossier concerrin

ity
2)
|
hat

g

proposal for a restriction measure pursuant to Anpe

XV to REACH demonstrates that the identification
the substance at issue was not necessary,

sufficient to point out that such identification sva

carried out in accordance with the procedure set
in Article 59 of REACH, which constitutes a diffate
procedure from that set out in Title VIII of thensa

of
t is

ou

regulation. In the light of the foregoing
considerations, it cannot be concluded that [the
contested decision breached the principle | of

proportionality.

Case T-94/10: Ritgers Germany GmbH and Othe|
ECHA

s@General Court

Action for the partial annulmenthu tlecision of the
ECHA, published on 13 January 2010, to ident
anthracene oil (EC No 292-602-7) as a substg
meeting the criteria set out in Article 57 of REAC
in so far as the applicants argue that the infaona
contained in the dossier concerning a proposahf
restriction measure pursuant to Annex XV
Regulation No 1907/2006 demonstrates that
identification of the substance at issue was
necessary, it is sufficient to point out that su
identification was carried out in accordance wiile
procedure set out in Article 59 of Regulation |
1907/2006, which constitutes a different proced
from that set out in Title VIII of the same regudet
In the light of the foregoing considerations, ihnat
be concluded that the contested decision breattee
principle of proportionality.

Case T-95/10: Cindu Chemicals BV and Otherg
ECHA

General Court

Action for the partial annulmentiuf tecision of the
ECHA, published on 13 January 2010, to ident
anthracene oil, anthracene low (EC No 292-604-8
a substance meeting the criteria set out in Artidle
of REACH. in so far as the applicants argue that

ify

nce
[

to
the
not
ch

NO
e

=
=

0t

ify

as

th

information contained in the dossier concerning a

proposal for a restriction measure pursuant to An
XV to REACH demonstrates that the identification
the substance at issue was not necessary,

sufficient to point out that such identification sv

he
of

t is
A

carried out in accordance with the procedure sét

ou
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in Article 59 of Regulation No 1907/2006, whig
constitutes a different procedure from that setiou
Title VIII of the same regulation. In the light die

foregoing considerations, it cannot be concluded

the contested decision breached the principle
proportionality.

>

t

>

of

Case T-96/10: Ritgers Germany GmbH and Othe|
ECHA

sGeneral Court

ACTION for the partial annulment loé tdecision of
the ECHA, published on 13 January 2010, to iden
anthracene oil (anthracene paste) (EC No 292-60
as a substance meeting the criteria set out irclar
57 of REACH. In so far as the applicants argue {
the information contained in the dossier concerran
proposal for a restriction measure pursuant to An
XV to REACH demonstrates that the identification
the substance at issue was not necessary,
sufficient to point out that such identification sv
carried out in accordance with the procedure set
in Article 59 of REACH, which constitutes a diffete
procedure from that set out in Title VIII of thensa

regulation. In the light of the foregoin
considerations, it cannot be concluded that
contested decision breached the principle

proportionality.

ify
B-2)
i
hat
J
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Case T-268/10: PPG and SNF v ECHA

General Court

ligguon for annulment of the decision of ECH
identifying acrylamide (EC No 201-173-7) as
substance fulfilling the criteria referred to intigte
57 of REACH. It follows from the foregoing that th
action must be dismissed as inadmissible and tigt
unnecessary to consider the other pleas
inadmissibility raised by ECHA and the Commissig

A
a

—

Case T-89/13: Calestep v ECHA

General Court

Avéglaimly in French and Spanish: ‘une demal
de sursis a I'exécution des rappels de paiemenk3le
janvier et 8 février 2013 adressés par 'ECHA &
requérante au motif que celle-ci ne remplissaitiesis
conditions pour bénéficier de la réduction d

redevances prévue pour les petites entreprises|

demande en référé doit étre

irrecevable’.

rejetée con

es
La
me

Case T-346/10: Borax Europe v ECHA

General Court

Application for annulment of the dem of the
ECHA, published on 18 June 2010, identifying bo
acid (EC No 233-139-2) and disodium tetrabora
anhydrous (EC No 215-540-4) as substances meg¢
the criteria referred to in Article 57 of REACH.i#
apparent from all of the foregoing that the Cosrini
a position to rule on the action without orderi
measures of inquiry. Furthermore, since the coade|
decision has been published on the ECHA’s web|
and produced by the applicant in an annex to
application, this request is irrelevant. The applits
request for a measure of inquiry must therefore
refused, and the action dismissed in its entirety.

ric
te,
2ting

g
st
site
the

be

Case T-368/11: Polyelectrolyte Producers Group
Others v Commission

ar@general Court

Available only in French and Spanishe demande
d’annulation du réglement (UE) n° 366/2011 de
Commission, du 14 avril 2011, modifiant
reglement (CE) n° 1907/2006 du Parlement europ
et du Conseil concernant [I'enregistreme
'évaluation et [lautorisation des substang
chimiques, ainsi que les restrictions applicabless
substances (REACH), en ce qui concerne l'ann
XVII (acrylamide). Le recours dans son intégral
doivent étre rejetés

Case T-456/11: ICdA and Others v Commission

Geroalt

Application for partial annulment of Commdss

Regulation (EU) No 494/2011 of 20 May 201

amending REACH of the European Parliament an
the Council on the Registration, Evaluatig
Authorisation and Restriction of Chemicg

i of

>

Is

(REACH) as regards Annex XVII (Cadmium) (G

<
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2011 L 134, p. 2) in so far as it restricts the ofe
cadmium pigments in plastic materials other than
plastic materials in which that use was restricted
before the adoption of Regulation No 494/2011. the
first part of this plea in law must be upheld. ret]
light of the foregoing considerations, and withqut
there being any need to rule either on the secard|p
of this plea in law or on the other pleas in lavsed
by the applicants, the action must be upheld ard| th
contested regulation must be partly annulled ifasq
as it restricts the use of the cadmium pigments at
issue in mixtures and articles made from plastic
materials other than those in respect of which tisat
was restricted before the adoption of that regoat
On the other hand, the action must be rejected as
inadmissible as to the remainder.







For many years, the logic of trade protection was based on tariffs, determined by each
government and stablished at the border of each country. The history of the GATT - General
Agreement on Tariff and Trade, created in 1947, can be summarized as a series of negotiation to
reduce tariffs. Only in 1978, the Parts of the GATT agreed on the first non-tariff barrier code, the
Code of Technical Barriers to Trade, now the Agreement on TBT. With the end of the Uruguay
Round, in 1934, and the creation of the World Trade Organization - WT0, a new agreement was
neqotiated, the Agreement on Sanitary and Phytosanitary Measures. Other agreements on rules
were introduced as services and intellectual property. These are agreements on rules to balance
the management of discriminatory practices with the legal right of government to protect its
citizens.

In this new world, there is a preoccupation to ask whether: Are the wolves of protectionism
disguised under new sheep skin? On matters of requlatory barriers to trade, we intend to answer
such a questioning within this study. Trade and requlation are on the battlefield. Within such a
trade and requlatory war, if the masks fall, the true face of regulators might show off ‘wolves
disguised under sheep skin' - a return to the desire of domination and protectionism. Good and
evil are battling on the same stage, in order to conquer what might be a disguised new level
playing field.
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The WTO Chairs Programme was launched in 2010. |t aims to enhance knowledge and
understanding of the trading system among academics and policy makers in developing countries
through curriculum development, research and outreach activities by universities and research
institutions.

More information:
https://www.wto.org/english/tratop e/devel e/train e/chairs prog e.htm
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