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COURT OF COMMON PLEAS
HAMILTON COUNTY, QHIO
ENTERED
CITY OF MADLEIRA, : Case No. A1802415 0CT 28 2020
Plajntiff, : (Judge Shanahan)
Vs. : DECISION ON DEFENDANT?S
S MOTION FOR SUMMARY
PHILIP DOUGLAS OPPENHEIMER, B JUDGMENT
Defendant,

This case is belore the Court on Defendant, Philip Oppenheimer’s, Motion for Summary-
fudgment. No oral argument was heard on the motion because counsel for PlaindiT, Brian Fox,
inexplicably failed to enter the hearing date on his calendar. notwithstanding the fact (hat the date
was set during a-conference call with the Court and counsel, A(_ldil'ionai'l._y, M. Fox-failed to file 4
memaraindum in oppositionto Defenddnt’s Motion for Sumumary judgment timely, Reluctant o
assail Plainliff-for counsel Fox’s lapse, the Court gave I?Iai-mil‘f.a'-.bjri'el'l“ continuance 1o file its
memoranduim in opposition to the Motion for Summary-Judgment. As the time for the pretrial
was drawing near, the Court denied the request (or oral argument.

Correspondingly; the. Court denies Plaintiffs motion for continuance filed September 30,
2020. The Court denies Defendant®s motion (o strike untimely filings fited October 22, 2020.
Furthet, al the hear 7 on .S{-:pt'embcr 30, 2020, Plamtiif’s counsel requested that the Court hold in
‘abevance Plainti(Fs Motion to. Compel filed Septiember 29,2020, For the reasons stated in this

'Dcc'isi"cm,_ the Malion to Compel is moat.



FACTS

This case was fited by Plaintift, the City of Madeira, pursuant to the vexatious litigator
statute, R.C. § 232352, The City of Madeira alleges that “[o]ver the pasl several vears, M.
Oppenheimer has filed, or caused 6 be filed, numerous meritless causes of actions in. the
Hamilion County Court of Commen Pleas against Madeiva.” dmesnded Complaini, § 5. And,
“[elach of [these] miost recent lawsudls has been — without exception — dismiissed di the pleading
stage by the various trial courts [and] [e]_'ach-sub'scquent- appeal has likewise been denied by the.
Firs¢ District Court of Appeals.” /d. al § 6,

“Declaring a plaintifl to be a vexatious litigator is ‘an extreme measure’ that should be
granted only “when there is no nexus® between *(hie filings made by the plaintiff and {his.or her]
intended claims.’ Helfiick v. Madison. 2012-0hio-531 § 60 (3" Dist.), quoting #eClure v,
Fischer Atiached Homes, 145 Ohio Mise:2d 38, 882 N.12.2d 61 » 2007-0hio=7239-a1 § 33, The
penalty for vexatious ltigators isa pmh'ib'i"i-_ion'-against‘ uistifuting legal praceedings in various
courts or continuing legal proceedings that had been instituted previously and/or making
application in any pending legal proceeding withotit [rst obiaining feave.of court 1o proceed.
R.C. §2323.52,

The parties recite the history of' two lawsuils and one administrative appeal (iled by
Defendant against Plaintifl between 2014 and 2017, The first lawsuil was a statutory taxpaver
lawsuit brought on behalf of the City of Madeira in which Mr. Cppenhenner served as the relator
and was represented by counsel. [tconcerned a-dispiite over the interpretation of a provision of
the Madeira City Charier thal required certain historical property 0wned by the City of Madeira
to be preserved and protecled: The City of Madeira filed a counlerclaim in that action wherein iy

dlso sought a declaratory judizment concerning its authority under the subject charter provision,



stating “a real and justiciable-dispute.exists between the parties regarding the rights, status and
other legal relationship arising from the foregoing facts.” Counrerclaim, §13. The case.
ultimately was dismissed wiiho_ut._pre_i_ud_ice. Thenonesistence of & justiciable comroversy was
not the basis for the dismissal of the case,

The second legal proceeding was also a statulory taxpayer lawsuit brought on belialfof
the City of Madeira in which Mr. Oppenheiner served as the relator and was represented by
‘counsel, [n that action, Mr. Oppenheimer sought judicial review of a decision of the Hamilion
County Board of Elections over (he placement of proposed charter amendments on the ballot at
the then l’o_r'ihc“o’mi'ng electiom, as~wvellas the validity of the underlving ordinance (o place such
proposed amendmerits on the ballot, and the City’s coniphiance, or lack thereol, of mailing notice
to each residenit. Previgusly, Mr, Oppenheimer had beer invelved in a case witha similar issue
wiherein the cotrt found that the City of Madeira had violaled the law,

The thitd lawsuit was an administrative appeal of a decision of the Madcira Pranning
Commission {iled by legal counsel an behalf of not enty Mr. Oppenheimer, but alse the Robert
McCabe Company. Inc., and Woellner Enterprises, LILC. Ultimately, the administrati ve appeal,
which notably 1s:not a civil action but is an administrative.appeal of a decision of the Madeird
Planning Commission; was dismissed because it was {iled prematurely.

STANDARD

Ruile. 36(C) of the Oho Rules of Cixil Procedure provides that:

Swmmary judgment shall’ be rendered forthwith il the plcadings, depositions,

angwers (0 interrogatories, writien admissions, affidavits, transcripts-of evidence,.

and written stipulations of fact, if' any, timely filed inthe action, show that there is

no genuine issueas 10 any malerial fact and that the moving party is entitled to-
judgment as a matter of law.... A summary judgment shall not be rendered unless

it appears from the evidence or stipulation, and only from the evidence or
stipulation, that reasonable minds can- come 1o bul one conclusion and (hat
conelusion is.adverse to thie parly against whort the motion for summary judgmen



is:made; that party being entitled to have tlie evidence or stipulation construed most
strongly i the pany’s taver.

The purpose of Rule 56 is to analyze the evidence so as to-ascertain whether dn actual
need for a rial exists. Ormiet Primary Aluminum Corp. v. Emplayers fns. Co. of Wauseu, 725
N.E.2d 846, 653 (Ohio 2000).
LAW
“Vexatious litigator™ means any person who has hablivally, pérsisténtly, and without
reasonable grounds engaged in vexatious conduct in a civil action-or actions....R.C. § 2323.52(A)(3).
“Vexatious conduetl™ s conduct of a party in a-civil action that satisfies any of the
following:

(a) The conduct obvigusly serves merely to harass or maliciously injure anether
party to the civil action,

(b) The conduct is nol warranted uider existing law and caniot be supported by a
good faith argument for an extension. modification, or reversal of existing taw.

{c) The conduct is imposed solely- for delay:
R.C. § 2323.52(A)(2).
"Conduct” means:

the filing ol a eivil action, the assertion ot a claim, défénse. ot other position in
connection with a civil action, the filing ol a pleading, motion, or other paper in a
civil action, including, but not Timited 1o, a motion or paper [ filed for dlswvery
purpeses; or'the tdkm_ﬂ of any ethér-action in connection with a eivil action.

R.C.§2323.51(A)(1 X(a).

The Ohio Supreme Courl las observed that the purpose 0f R.C. §2323.52is 1o
prevent abuse of the system by those persans who persistently and hdeUdilv fite
lawsuits without reasenable grounds and/or otherwise engage in (rivolous conduict
in the trial courts of thisstate. ., 1t1s the nature of the' conduct, ot the number of’
actions, that determiings wliether a person is-a vexatious litigator.



Borgerv. McErlane, 2001-ORio-4030 (1st Dist. *3), ¢iting Mayer v. Bristow (2000), 91 Ohio
S1.3d 3, 13, 740 NLE.2d 656, 665, quoting Ceni: Ohio Transit Auth, v. Timson (1 998) 132 Ohio
App.3d 41, 50, 724 N.E.2d 458, 463.

Defendant points.oul that none of the actions were Tiled by Defenddnt pro se: They were
filed by legal-counsel whony Defendant trusied for knoivledize and cxpertise. Defendant argues
there is no evidenee of véxatious conduct, the conduet is not habitual or persistent, and none of
the acuons were filed without reasenable grounds,

Plamtiff countérs. that the question before this Court is whether PlaintilT can put forth
evidence on cach element of its clatm under R.C..§ 2323.52 and that the only clement.in dispute
1s whether Defendant has engaged in habitwal and pevsisient vexatious conduet against the City

of Madeira within the meaning of R.C. § 2323.52 (A)(?) Further, Plainift states, in additon (o
the.tweo lawsuits (and the attendant appeals), and tic one adniinistrative appeal, the private
‘condugt of Defendant confirms his pattern of using: litigation to harass the City of Madeira and
its officials, including-scurrilous allegations about the City of Madeira and i1s officials on sociat
media-and op Mr. Oppenheimer’s personal website.

Defendant argues that, because the claim is broughtby a government apdfor beeause al
least oneol the legal proceedings purporting to-support Plaintifi"s claim that Defendant is a
vexatious filigater involved a challenge to the official conduct-of a government or public official,
Plaintitf must demonstrate, by clear and convincing evidence, “actual malice™ on the part of
Defendant inthe context of R.C. § 2323.52. Defendant posits that Plamtifl must démonstrate that
Delendant actually knew or awas reckless with respect 1o whether he was “labituaily,
persistently, and without reasanable grounds engaging in vexatious conduct’™ when various legal

counsel filed the three legal proceedings upon which Plaintif’ bases its claim.



According to. Plaintift] the burden of proof is a4 preponderance of the evidence, not clear
and convinging evidence, and no showing of actual malice s required. Plainif¥ argucs that the
‘actual malice standard applies to the degree of fault a courl may require for common law
defamation claims and other causés of dction that seek 16 intpose pecuniary liability for speech-
retated conduet, Plaintiff concludes that a determination that one is a vexatious fitigator would
not equate Lo the-fmposition of a pecuniary liability.

The Second District of Ohio held that ¥in short, the vexatious litigator designation is.an
extraordinary remedy thai should be applied in very limiled circumstances, on
clearand convincing evidence that a pro se litigant persistently and habitually uses the legal
process solely o harass another party or delay an ultimate régolution in the fegal proceeding.”
Lasson v. Coleran, 2008-Ohio-4 140 (2d.Dist. 2008) at 433,

In this case, the Court finds that, even under g preporiderdance of the evidence standaid;
there is o genuine issue of Tact for the trier of fact 1o decide, The conduct with whieh the City of
Madeira takes umbrage does not rise (6 the level of vexatious conduct. I does not “obvicusly
serve merely 1o harass or maliciously injure” the @’i{y of Madeira. The Court canriot say that the
two lawsuits were not warranicd under gkisting faw and could not be supporied by a good faith
argument for anextension. modification, or reversal of cx’is{ihg law. Indeed, in the lawsuit
concerning the historical district, the City of Madeira beseeched the court te enter a declaratory
Judgment in its favor on the issue brought before the court by Defendant. And; regarding the
second Iawsuit, Defendant-had been in a similar lawsuit and gamiered a favorable result. Finally,
there is no evidence that Defendant’s conduct was iinposed solcly for delay.

The Cowt further finds that Plainti{T cannot establish that Defendant has habitoally,

persistently, and without reasonable grounds engaged in véxatious condiiet in a civil action or



aclions. -Although Plaintiff may not fancy being involved in these lawsuits, the Court, at this
time, finds that there is not genuine issué of material fact and thal Defendant’s Motion for
Summary Judgment should be pranted.
CONCLUSION

“The Court (irids that reasonable minds ¢an come {0 bul one conclusion and that conclusion
is adverse Lo Plaintiff, construing the evidence most stongly in Plaintiff's favor. Defendant’s
Motion fer Summary Judgment is granted,

“The parties are directed to submit an Entry pursuant to Local Rule 17,

Judge Megan E. Shanahan
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