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When a post-judgment appeal just won’t do
APPEALABLE ORDERS AND STATUTORY WRITS: FINDING IMMEDIATE RELIEF

Law and motion can make or break your case before trial or
prevent you from having a trial at all. The deadly effect of losing
some motions is obvious (e.g., an anti-SLAPP motion to strike all
or parts of your complaint; a motion for summary adjudication
of issue or causes of action; or an order denying a good-faith
settlement motion upon which the deal is contingent).

In other situations, the effect of an order can lurk below
the surface, only to arise at trial (e.g., a failed peremptory
disqualification of a defense-oriented judge or an order granting
a motion to change venue to an inhospitable locale).

There is, however, a common thread of hope for plaintiffs
aggrieved by any of these orders and many others. These orders
are either immediately appealable as a matter of right, or a
statute expressly provides authority to seek immediate appellate
relief by a petition for writ of mandate. Equally important is
that the right to an immediate appeal of an order is the only
opportunity you will have to seek review of the merits of the
order, and the same may be true of writ petitions authorized by
statute.

Exceptions to the one-final-judgment rule

Most of us are familiar with the one-final-judgment rule
that “ordinarily” limits appellate review to final judgments that
dispose of all issues. (Kurwa v. Kislinger (2017) 4 Cal.5th 109,114;
In re Baycol Cases I & II (2011) 51 Cal.4th 751, 754 [“most”
interlocutory orders are not appealable].)

Take note of the limiting words “ordinarily” and “most.” In
fact, California’s codes, rules of court and cases are littered with
scores of interlocutory orders that must be immediately appealed
if at all oy, in the alternative, can be reviewed by a writ petition
authorized by statute (so-called “statutory writs”).

(This article concerns California law only. Federal appeals
are governed by their own set of statutes and caselaw, some of
which is similar to, and some of which varies greatly from, state law.)

These are often “one and done” orders where failure
to timely pursue an appeal or a writ petition waives any
later appellate review of the order, even after entry of a
final judgment. Compare those orders where there is no
express statutory or case law appellate remedy: The failure to
immediately pursue appellate review is not a bar to raising the
issue in a post judgment appeal. (See Code Civ. Proc., § 906:

In an appeal the Court can review any “intermediate ruling,
proceeding, order or decision which involves the merits or
necessarily affects the judgment or order appealed from or which
substantially affects the rights of a party..” but may not review
“any decision or order from which an appeal might have been
taken.”)

Nor are these appealable orders subject to a common-law
writ petition, because one of the factors for a “writ worthy” order
is the lack of the right to an immediate appeal. (Omaha Indemnity
Co. v. Superior Court (1989) 209 Cal.App.3d 1266, 1274.)
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As for statutory writs, the lack of the right to later review
of the order in an appeal from the judgment is sometimes
explicit in the statutory language, but not always. Earlier this
year, the California Supreme Court took up the issue of whether
the failure to seek a writ to review an order denying a good-
faith settlement order. (In Re Pacific Fertility Cases (2022) 78
Cal.App.5th 568, Review Granted, June 20, 2022 [holding that
Code Civ. Proc. § 877.6, subd. (e) bars review on appeal from a
final judgment, notwithstanding statutory language suggesting
that a writ petition is not the exclusive appellate remedy: any
party aggrieved by the good faith determination “may” seek
review by a petition for writ of mandate].) See the sidebar to this
article for further discussion of that case.

Immediately appealable orders

An order is a “direction” of a court or judge, made or
entered in writing, and not included in a judgment; a “motion”
is simply an application for such an order. (Code Civ. Proc.,

§ 1003). Orders that are immediately appealable orders are,
generally, set forth in Code of Civil Procedure section 904.1,

subds. (a)(2-14); (b).)
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The following is a list of immediately
appealable orders that commonly arise in
cases seeking tort damages. The authority
for their appealability is either statutory
or caselaw deeming them to be final
orders that are collateral to the main case
and do not require further judicial action:
e Granting or denying an anti-SLAPP
motion to strike, regardless of whether
the order affects the entire case, a cause
of action, or allegations within the
complaint (Code Civ. Proc., § 425.16(i);
see Baral v. Schnitt (2016) 1 Cal.5th
376 [causes of action, allegations and
primary rights are all subject to an anti-
SLAPP motion]. But see Code Civ. Proc.,
§§ 425.17 and 425.18 [identifying types
of anti-SLAPP orders that cannot be
immediately appealed]);

e Granting a motion to quash service or
granting a motion to stay or dismiss for
inconvenient forum. (Code Civ. Proc.,

§ 904., subd. 1(a)(3));

e Granting a motion for new trial

or denying a motion for judgment
notwithstanding the verdict. (Code Civ.
Proc., 904.1, subd. (a) (4).) However, an
order denying a motion for new trial is
rolled into an appeal from the judgment.
(Concerned Citizens Coalition of Stockton v.
City of Stockton (2005) 128 Cal.App.4th 70,
79). Likewise, review of an order granting
a judgment notwithstanding the verdict is
from an appeal from that new judgment.
(Mason v. Mercury Casualty Co. (1976)

64 Cal.App.3d 471, 473 at fn. 2):

e Granting or refusing to grant a motion
to discharge an attachment or granting a
right to attach. (Code Civ. Proc., § 904.1,
subd. (a)(5));

e Granting or denying a motion

for injunctive relief or dissolving an
injunction, including preliminary
injunctions. (Code Civ. Proc., § 904.1,
subd. (a)(6); Fonteno v. Wells Fargo Bank,
N.A. (2014) 228 Cal.App.4th 1358, 1380);
e Monetary sanctions over $5,000
payable by a party or an attorney,
including discovery sanctions. (Code Civ.
Proc., 904.1, subd. (a)(11); Rail-Transport
Employees Association. v. Union Pacific Motor
Freight (1996) 46 Cal. App.4th 469, 475);
e Many (but not all) post-judgment

orders, provided the judgment itself is
final and the issue is distinct from the
judgment. (Code Civ. Proc., 904.1, subd.
(a)(2); see discussion in Lakin v. Watkins
Associated Industries (1993) 6 Cal.4th 644,
652.) These include attorney fee and

cost awards that are entered separately
from the judgment (Grant v. List &
Lathrop (1992) 2 Cal.App.4th 993, 996)
and certain enforcement of judgment
orders such as claims of exemption of
property subject to levy. (Code Civ. Proc.,
§ 703.600.) Another example is an order
on a post-judgment motion to clarify the
judgment (City of Santa Maria v. Adam
(2019) 43 Cal.App.5th 152, 161);

¢ Denying a motion for leave to file a late
claim under Gov’t. Code § 946.6. (Ebersol
u. Cowan (1983) 35 Cal.3d 427, 435, fn. 8);
e Denying or dismissing a petition to
compel arbitration, or dismissing a
petition to confirm, correct or vacate an
arbitration award, an order vacating or
an order vacating an arbitration award.
(Code Civ. Proc., § 1294, subds. (a.b.c);

e Granting or denying a motion to
disqualify counsel (Meehan v. Hopps (1955)
45 Cal.2d 213, 214-218), although a writ
petition may be preferable to an appeal.
See URS Corp. v. Atkinson/Walsh Joint
Venture (2017) 15 Cal.App.5th 872, 887 at
fn. 10 [“Writ petitions are almost always a
better vehicle for resolving challenges to
attorney disqualification orders.”); and,

e Denial of a class certification as to an
entire class. (Linder v. Thrifty Oil Co. (2000)
23 Cal.4th 429, 435.)

Statutory writs

There are also a number of orders
where the prescribed and often exclusive
appellate remedy is not an appeal from
the order, but a writ petition. These
“statutory writs” must be filed, if at all,
within a short window of time (usually
10 to 20 days) after notice of entry of the
order.

Many but not all of these “statutory
writs” set forth the exclusive appellate
recourse, and there is no right to an
appeal from the order itself nor as part of
an appeal from the final judgment. (See,
e.g., McCorkle v. City of Los Angeles (1969)
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70 Cal.2d 252, 257-258 [order denying
motion to quash service cannot be raised
in an appeal from final judgment where
the defendant chose to appear and
defend the action upon entry of that
order].) In this circumstance, failure to
pursue such a statutory writ petition is

a waiver of your client’s right to later
challenge the order on appeal. Thus,

if you are on the losing end of such

an order, it is imperative to weigh the
merits and cost of a petition and make a
reasoned calculation whether to pursue
a writ.

An important component of that
determination is whether the statute
authorizing writ review was intended to make
that writ petition the exclusive appellate
remedy — something not always obvious from
the statutory language. See discussion of the
Pacific Fertility case in the sidebar.

These statutory writs include the
following orders:

e Granting or denying a motion for
summary adjudication or denying a
motion for summary judgment. (Code
Civ. Proc., § 437¢, subd. (m);

e Contempt. (Code Civ. Proc., § 904.1,
subd. (a)(1); 1222; In re M.R. (2013) 220
Cal.App.4th 49, 65);

e Granting or denying the
disqualification of a judge. (Code Civ.
Proc., § 170.3, subd. (d); see Brown v.
American Bicycle Group LLC, (2014) 224
Cal. App.4th 665, 672. This includes
peremptory disqualification orders under
Code Civ. Proc., § 170.6; Daniel V. v.
Superior Court (2006) 139 Cal.App.4th 28,
39);

¢ Granting or denying a motion to
expunge a lis pendens. (Code Civ. Proc.,

§ 405.39);

e Granting or denying a motion to
change of venue. (Code Civ. Proc. § 400);
e Denying a motion to quash service of
summons. (Code Civ. Proc., § 418.10,
subd. (c));

e Denying a motion to stay or dismiss
for inconvenient forum. (Code Civ. Proc.,
§ 418.10, subd. (c);

e Denying a motion for dismissal for
failure to prosecute. (Code Civ. Proc.,

§§ 418.10(c); 583.110 et seq.);
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e Granting or denying a good faith
settlement motion. (Code Civ. Proc.,

§ 877.6, subd. (e));

e Granting or denying a motion for
reclassification as a limited or unlimited
jurisdiction case. (Code Civ. Proc.,

§§ 403.080; 403.040);

e Granting a motion to coordinate cases.
(Code Civ. Proc., § 404.6);

e Granting sanctions under $5000. (Code
Civ. Proc., § 904.1, subd. (b) [reviewed
on appeal from final judgment or in the
discretion of the court of appeal in a writ
petition]); and.

e Granting or denying a special motion
to strike a SLAPP-back cause of action.
(Code Civ. Proc., § 425.18, subd. (g)).

That a statute expressly provides for
appellate relief by way of a writ petition
does not mean, however, that the Court of
Appeal must issue a decision on the merits.
Although a statutory writ, to the extent
that there is also no right to an appeal,
meets one of the factors in favor of writ
relief (Omaha Indemnity Co. v. Superior Court,
supra, 209 Cal.App.3d at 1274) the Court of
Appeal still retains discretion to summarily
deny the petition (and usually will).

On the flip side of that discretion,
however, is the rule that where writ relief
is the exclusive remedy and there is no
right to appeal later, that summary denial
may be law of the case in any latter from
the judgment, even if the Court of Appeal
does not provide a reasoned analysis for
denial of the petition. Where there is no
right to a later appeal from the order,
the summary denial of a writ petition
is “necessarily on the merits.” (Leone
v. Medical Board of California (2000) 22
Cal.4th 660, 670.)

Herb Fox is a certified appellate law
specialist with over 35 years of experience
in appellate courts throughout the state. His
practice includes writs and appeals in a wide
variety of civil cases, and contingency fee
representation of plaintiffs who are defending
Judgments on appeal. More information about
Herb can be found at FoxAppeals.com. Herb
can be reached at HFox@FoxAppeals.com.
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Two shots at appellate review when the statutory writ language is
permissive

When a statutory writ is framed as permissive and there is no express language
prohibiting an appeal, may an aggrieved party seek review of the order in an appeal from
the final judgment?

That is the question now under consideration by our Supreme Court, in the context of
the good-faith settlement statute. (Code Civ. Proc., § 877.6.)

A settling tortfeasor may seek a determination from the trial court as to whether a
settlement is in “good faith,” so to protect that defendant from claims for contribution
or indemnity from other, non-settling tortfeasors. (Code Civ. Proc., § 877.6.) Such a
determination is commonly a condition of settlement agreements in multiple tortfeasor
cases, and so can be of great importance to the plaintiff.

Code of Civil Procedure section 877.6, subdivision (e) states that any party aggrieved
by the determination “may” seek appellate review by a petition for writ of mandate, but it
is silent about the right to an appeal from the order. By use of the permissive “may,” has
the Legislature preserved a right to appellate review of the order in an appeal from a final
judgment if no writ petition is filed or it a petition is summarily denied without consideration
of the merits?

A series of appellate court opinions have come to disparate conclusions about the
answer, in part because of the word “may” rather than “shall” and the lack of express
language in the statute stating that the order cannot be appealed. (See, €.g., Housing Group
v. Superior Court (1994) 24 Cal.App.4th 549, 552 [good faith settlement order can be
reviewed only by a writ petition] with Cahill v. San Diego Gas & Electric Co. (2011) 194
Cal.App.4th 939, 956 [holding that while a good faith settlement may be reviewed by a writ,
it can also be reviewed on appeal from a final judgment]; Maryland Casualty v. Andreini &
Co. (2000) 81 Cal.App.4th 1413, 1423 [holding that the availability of writ relief did not
preclude a later appeal of a good faith settlement determination where a writ petition was
filed and summarily denied].)

Similar issues arise from other statutes authorizing writ petition remedies. (See,

e.g., McCorkle v. City of Los Angeles (1960) 70 Cal.2d 252, 256-257 and fn. 4 [holding
that a writ petition was the exclusive appellate remedy for an order denying a motion to
quash service of the summons notwithstanding that statutory language that the aggrieved
party “may” file a writ petition and the absence of other language concerning the right

to appeal].) (Compare Code Civ. Proc., § 177.3, subd. (d) [expressly stating that the
determination of the disqualification of a judge “is not an appealable order and may

be review only by a writ petition...” (emphasis added)].) As one court explained, the
Legislature “knows how to make writ review the exclusive mode of review if it wants so.”
(Wilshire Insurance Co. v. Tuff Boy Holding, Inc. (2001) 86 Cal.App.4th 627. 636-637.)

Most recently, in Pacific Fertility Cases (2022) 78 Cal.App.5th 568, rev. granted,
6/20/22, the Court of Appeal reviewed the statutory language, prior caselaw, and legislative
intent regarding the good-faith settlement statute, and concluded that notwithstanding the
permissive “may,” a writ petition was the exclusive appellate remedy for an order denying a
motion seeking a good faith determination and there was no right to an appeal.

When the Supreme Court granted review, it framed the question to be decided as
“Whether a petition for writ of mandate is the exclusive means of challenging an order
approving or denying a good faith settlement under Code of Civil Procedure section 877.6.”
The case is currently in the briefing stage.
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