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David,

 

My thoughts are as follows:

 

(1)  Assume an LLC owns a parcel of property (Parcel A).  Parcel A is divided two �mes within 5 years.  One of the sales is to a rela�ve of the primary
member of the LLC.  The rela�ve also happens to be a minor member of the LLC.  Under our subdivision ordinance, a transfer to a "blood rela�ve" does not
trigger a division:

A division accomplished by devise, condemna�on, order of court, gi� to a person related to the donor by blood, marriage or adop�on or a gi� to a
municipality or by transfer of any interest in land to the owner of land abu�ng that land does not create a lot or lots for the purposes of these regula�ons,
unless the intent of the transferor in any transfer or gi� is to avoid the objec�ves of these regula�ons.

(Page 7 in Defini�ons).  The Baldwin Subdivision Ordinance can be found online at  https://www.baldwinmaine.org/policies---ordinances.html  For
the purposes of a donor who is an LLC, can the transfer to a rela�ve of the primary member of the LLC cons�tute a "person related to the donor by blood"?

 

No. First, the defini�ons of subdivision in the state subdivision law really control here. The town ordinance does seem to track the statutory defini�ons, but to
the extent that they are different, the town cannot create broader excep�ons than the state law allows and it cannot say that a situa�on is not a subdivision if
the state law says that it is.  The applicable exemp�on in the state subdivision law is 30-A MRS § 4401(4)D-4)(http://legislature.maine.gov/statutes/30-
A/title30-Asec4401.html). In my opinion, an LLC cannot use the gi� to rela�ve exemp�on because an LLC is not a person and has no rela�ves. An LLC is a
corporate en�ty.

 

(2)  Baldwin has a subdivision ordinance that is not completely the same as the state statute.  In some places, Baldwin's ordinance is more restric�ve, in
other places it is arguable less restric�ve that the state statute.  Which provisions should the Planning Board apply/follow?

 

As men�oned above, the state law defini�ons of subdivision would control. Also, the required criteria that must be addressed by an applicant (30-A MRS §
4404) would apply even if Baldwin’s ordinance does not include them all. It is hard to give you a blanket answer as much depends on the specific differences
between your ordinance and state law. Generally though, the town ordinance can impose addi�onal procedures and addi�onal specific requirements, but it
cannot be less stringent than the state law. For example, many municipal subdivision ordinances include detailed road and street standards that are not part of
the state law.

 

(3)  A landowner owns a 100 acre lot (called the Mother Lot).  The landowner divides the lot into three parcels, Lot A (80 acres), Lot B (10 acres) and Lot C
(10 acres).  Lot B divides the land such that Lot A and Lot C are not con�guous.  The three-lot configura�on was created when Lot B was sold to an
individual across the street from the Mother Lot and, therefore, the individual is an abu�er under Baldwin's land use ordinance:

ABUTTING PROPERTY: Any lot which is physically con�guous with the lot in ques�on even if only at a point and any lot which is located directly across a
public street or way from the lot in ques�on.

As noted in the quoted part of the Subdivision Ordinance above, the sale to an abu�er does not create a new lot for the purposes of the subdivision
ordinance.  This means that separa�ng the Mother Lot into Parcels A, B, and C did not trigger the subdivision ordinance.  However, Lot C is subsequently
sold to a non-abu�er, and the owner of Lot C wants to divide the property into two parcels C-1 and C-2.  Assume that the division of the Mother Lot
through the sale of Lots B and C all occurred within 5 years and the proposed division of Lot C into C-1 and C-2 again would occur within the same 5 year
period.  Would an applica�on for a subdivision by the owner of Lot C have to include the en�re Mother Lot (i.e., encompass all of Lots A, B, and C), or
would it need to take into considera�on only Lots C-1 and C-2?

 

There is also a court decision, Bakala v. Stonington, 647 A.2d 85 (Me. 1994), which addressed a situa�on very similar to the one you present. In that case, the
court ruled that three lots are not created when one lot is conveyed from the middle of a large parcel.   When you say that lot C is going to be divided, I assume
you mean part of lot C will be sold to a third party. Merely “dividing” a lot on paper does not create a division if the same person owns the con�guous pieces of
the lot. It is s�ll one lot for subdivision purposes. However, if C-1 or C-2 is sold to a third person within the same 5 year period that Lot C was split off from the
parent parcel, there would be a subdivision.

 

The subdivision law specifically addresses our ques�on at 30-A MRSA § 4401(4)(B), which states:

https://www.baldwinmaine.org/policies---ordinances.html
http://legislature.maine.gov/statutes/30-A/title30-Asec4401.html


 

"B. The dividing of a tract or parcel of land and the lot or lots so made, which dividing or lots when made are not subject to this subchapter, do not
become subject to this subchapter by the subsequent dividing of that tract or parcel of land or any por�on of that tract or parcel. The municipal
reviewing authority shall consider the existence of the previously created lot or lots in reviewing a proposed subdivision created by a subsequent
dividing."

 

What this means is that even though a nonexempt lot previously created can be counted for purposes of determining whether 3 or more lots have been
created within a 5-year period, the previously created lot is not itself part of the subdivision. This is generally construed to mean that the previous lot must be
shown on the plan, but it would not be numbered or otherwise subject to restric�ons that would apply to proposed new lots. The lot's existence must be
“considered” by the Board in reviewing the new lots. I think this means that the Board can consider that it exists when reviewing the other proposed lots, and
criteria such as total traffic, etc. However, the Board has no jurisdic�on to require anything of that previously created lot or to impose the same standards it
will impose on the new lots.

 

In your situa�on, the parent lot (A) would definitely need to be shown on the plan pursuant to the provision quoted above. It is not as clear whether the
exempt lot (B) must be shown, but I think it probably does need to be shown on the plan as it was part of the parent parcel within the last 5 years.  Also, in
your situa�on, there really is no way to not show it, as it exists in between the other lots. It can be marked as an exempt lot transferred to an abu�er. Since the
transfer to abu�er exemp�on in the law would claw back that lot if any of it was conveyed to anyone else within 5 years, it would be good to show it on the
plan. Again, lot A and B would not be subject to the board’s jurisdic�on, but the board could consider their existence when thinking about needs for roads, etc.
for the lots that are subject to subdivision review.

 

I hope this answers your ques�ons. Please let me know if you need anything further.
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Susanne F. Pilgrim, Esq., Director 
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