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IN THI<, UNITED STATES DISTRICT COURT 
Itf.)12 THE WESTERN DISTRICT OF PENNSYLVANIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

V 

ROBERT BRACE and ROBERT BRACE 
FARMS, INC., a Pennsylvania 
Corporation, 

Defendants. 

) 

) 

) 

) 

) Civil Action o. 90-229 
) Erie 

CONSENT DECREE 

$ DEPOSITION 
EXHIBIZ O 

111 

DEPOSITION 
EXHIBIT 

WHEREAS Plaintiff United States of America, in its Complaint, alleged that 

Defendants committed violations of the Clean Water Act ( "CWA"), including the 

unpermitted discharge of pollutants by dredging, filling, leveling, and draining of waters 

of the United States, specifically a wetlands of approximately 30 acres that is adjacent to 

Elk Creek, and Plaintiff sought injunctive relief and civil penalties; 

WHEREAS the United States District Court for the Western District of 

Pennsylvania after trial dismissed the Complaint on December 22, 1993, holding that 

Defendants` activities were exempt from permitting requirements under Section 404 of 

the CWA; 

WHEREAS the Third Circuit Court of Appeals, on November 22, 1994, reversed 

the District Court and ruled that Defendants are liable for the asserted violatio c and 
DEFENDANT'S 

. EXHIBIT 
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;.s,::: 

remanded the matter to the District Court for remedial measures, and the United States 

Supreme, Court denied Defendants' petition for writ of certiorari; and 

WHEREAS the parties have agreed to this Consent Decree; 

NOW, THEREFORE, it. is hereby ORDERED, ADJUDGED, and DECREED that: 

FINDINGS 

1 _ This Court has jurisdiction over this action pursuant to CWA Section 309, 

33 U.S.C. §1319, and 28 U.S.C_ §§1331, 1345, and 1355. 

2_ This Consent Decree is fair, reasonable, in the public interest, and in 

accordance with the CWA. 

INJUNCTION 

3. Defendants, their officers, directors, agents, servants, employees, 

successors, assigns, and those in active concert or participation with them are enjoined 

permanently from discharging any pollutants (including dredged or fill material) into the 

approximately 30 acre wetland site depicted on Attachment A, unless such discharge is in 

compliance with the CWA. 
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RESTORATION 

4. Deftndant.s will perform restoration in accordance with the wetlands 

restoration plan, which is attached hereto as Exhibit A and made a part hereof_ 

CIVIL I'ENA.LTY 

5. Within thirty days after the entry of this Consent Decree, Defendants will 

pay a civil penalty of $10,000 by cashier's or certified check payable to the Treasurer of 

the United States and delivered to David M. Thompson of the U. S. Department of 

Justice. If said payment is not made within said period, then interest will be charged in 

accordance with the statutory judgment interest rate, as provided in 28 U.S.C. § 1961, 

from the time payment is due until the time payment is made. 

OTHER. PROVISIONS 

6. Within thirty days after the entry of this Consent Decree, Defendants will 

record this Consent Decree in the applicable land records office. 

.7. Until all requirements in paragraphs 4, 5, and 6 have been performed and at 

least thirty days prior to any proposed transfer of any interest in any part of the property 

affected by this Consent Decree, Defendants will provide a true copy of this Consent 

Decree to any proposed transferee and simultaneously will notify the Uriited States of any 

proposed transfer. A transfer of interest in the said property will not relieve Defendants 

of any responsibility in this Consent Decree, uhiess the United States, Defendants, and the 

transferee agree to allow the transferee to assume such responsibility. 
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8. Each party will bear its own expenses and costs tc, the time of the entry of 

this Consent Decree. Thereafter, if Defendants fail to perform any requirement in 

paragraph 4, 5, and 6, then, upon receipt of written notice of such failure from Plaintiff, 

Defendants will pay a stipulated penalty of $250 for each day of failure, by cashier's or 

certified check payable to the Treasurer of the United States and delivered to David M. 

Thompson of the U. S. Department of Justice. Additionally, Defendants will be 

responsible for any expenses and costs incurred by the United States in enforcing this 

Consent Decree. 

9. In addition to any other legal authority, representatives of the United States 

will have the authority for a period of eighteen (18) months after the entry of this Consent 

Decree, at reasonable times and with proper identification, to enter upon the property 

affected by this Consent Decree for the purposes of monitoring and measuring 

compliance with this Consent Decree. 

10. This Consent Decree constitutes a complete settlement of any and all claims 

by any of the parties that arise from the Complaint through the date of the entry of this 

Consent Decree. The United States does not waive any rights or remedies available to it 

for any violations by Defendants of laws, regulations, rules, and permits other than the 

violations alleged in the Complaint, and this Consent Decree does not relieve Defendants 

of responsibility to comply with any federal, state, and local laws, regulations, rules, and 

permits, except that this Consent Decree provides all necessary federal authority to 

implement paragraph 4. Defendants do not waive any rights or remedies available to 

4 

EPA000039 

Case 1:90-cv-00229-SPB   Document 207-2   Filed 03/15/18   Page 5 of 10



:heal under any applicable law against the Plaintiff which may arise after the date of the 

entry of this Consent Decree. 

I I . Defendants consent to the entry of this Consent Decree without further 

notice. The parties acknowledge that after the Lodging and before the entry of this 

Consent Decree, final approval by the United States is subject to the requirements of 28 

C.l .R. §50.7, which provides for public notice and comment. The United States reserves 

the right to withhold or withdraw its consent to the entry of this Consent Decree based 

upon such public comment. 

12. Upon approval and entry by this Court, this Consent Decree will have the 

effect and force of a final judgment. This Court will retain jurisdiction over this action 

for the purposes of enforcing, interpreting, and modifying this Consent Decree_ The 

United States reserves all legal and equitable remedies available to enforce the provisions 

of this Consent Decree. Any stipulated modification of this Consent Decree must be in 

writing, signed by the parties, and approved by this Court. 
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'FROM : N--LEUSCi-{ENiD-ENNIS-S14--4742603 PHONE NO. : 824 474 2609 

t ti D!1 Er). ,'f) t,9,-tT(;2_ 3 ; ICI Clio 

DAT>.:.D: { j 23 tgQb 

DATED: S (qq. 

Apr'. 03 2002 04 : 17PM P 18 

BItn 679PG2349 

. 

UTIZTED STOES DISTRI!/ JUDGE 

-2:46Y71F-4, 
LOIS J. SCPAFFER 
Assistant Attorney General 
Environment & Natural Resources Division 

By: --'' ' * 'fit C rl. 
DAVID M. THOMPSON, T Attorney 
U. S. Department of .lures ;ce 
Environment & Natural Resources Division 
Environmental Defense Section 
Room 7120 
Washington, D. C. 20530 
Telephone: (202) 514 -2617 

Attorneys for the United States 

HENRY 
Buchanan Ingersoll Professional Corporation 
One Oxford Centre 
301 Grant Street, 20th Floor 
Pittsburgh, PA 1 5219 -1410 
Tel:-phone: (412) 562 -1695 

Attorneys for Defendants 
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Wetlands Restoration Plan 

The primary objective of this plan is to restore the 
hydrologic regime Lo the U shaped, approximately 30- ,3rr_e wetlands 
adjacent to Elk Creek. In order to restore the hydrology to the 
area, the drainage tile system currently located in the wetlands 
is to be disabled, surface ditches filled in, and a check dam 
constructed. The series of tasks to be performed to sufficiently 
disable the drainage system are as Follows: 

1. Excavation of trenches; removal of drai.naae tubing 

(a) Excavate a seL of two parallel trenches to a depth of 
five (5) feet at each of the three following locations, 
as depicted on the map attached as Attachment A: 

(1) the first set shall be located parallel to the 
western side of Elk Creek (marked as "Set it on 
Attachment A) ; 

(2) the second set shall be located parallel to the 
southern side of the waterway referenced as 
"unnamed tributary A" (marked as "Set 2" on 
Attachment A); and 

(3) the third set shall be located. parallel to the 
northern side of the waterway referenced as 
"unnamed tributary P." (marked as ,"Set 3" on 
Attachment A), 

for a total of six trenches. 

(b) The first trench in each set shall be located at a 
distance of twenty five (25) feet from the bank of the 
referenced waterway; the second trench in each set 
shall be located at a distance of fifty (50) feet from 
the first trench (a total of seventy five (75) feet 
from the bank of the waterway) . 

(c) The trenches shall be excavated at a length necessary 
to intercept the drainage tubes located in the 
wetlands. During the course of excavation of the 
trenches, each time a drainage tube is intercepted, a 
twenty five (25) foot length of the drainage tube shall 
be removed. Upon removal of all intercepted drain 
tile, the area shall be inspected by EPA (or its 
representative). Following the inspection-and approval 
of the work by EPA (or its representative), the 
trenches shall be filled in with the soil that was 
excavated from them and the tile disposed. of properly. 

2. Fill In Two Surface Ditches 

The two surface ditches that run in a southwesterly 

E k 4-S i -k i -r A 
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direction. into unnamed tributary B, as indicated on Attachment A, 
shall be filled in beginning at the mouth for a distance cf at 
least twenty five (25) feet. 

3. Install Check Dam 

A check dam shall be installed in unnamed tributary A at the 
location indicated on Attachment A. This dam shall be one and 
one -half (1 1/2) feet high, four (4) feet long, and as wide as 
the tributary bottom. The dam shall be constructed of concrete, 
gabions, or compacted rock. 

All work shall be completed, if feasible, within ninety (90) 
days after entry of this Consent Decree and, in any event, no 
later than one year after entry of this Consent Decree. All 
required State and local permits must be received prior to 
performing any of the above work. The site will be inspected at 
the completion of the trench work and again at the completion of 
the restoration work. 
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