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ABSTRACT

One of the most important, and certainly the hardest fought, of World Trade Organization (WTO) dispute
settlement cases was ‘EC-measures affecting the approval and marketing of biotech products’. Released in
September 2006 after a legal process of more than three years, the ‘GMO Panel’ arguably found against aspects
of the EC’s legal regime for trading and marketing of genetically modified organisms (GMO) products. This
paper examines the implications of three legal questions that flow from the GMO case, and concludes by
looking at the political situation the case presents for the EC and the complainants, namely, Argentina, Canada
and the USA. First, the paper explains why the Panel relied on the Sanitary and Phytosanitary (SPS) Agreement
as opposed to other WTO agreements that might have been more favourable to the EC. Secondly, the limited
role of the Precautionary Principle in the Panel’s analysis is examined. Thirdly, the paper explores the Panel’s
view of the meaning and importance of scientific risk assessment in trade policy actions on GMOs. Finally, the
paper reviews the political alternatives that face the EC, the complainants and the WTO if compliance with the
Panel’s recommendation is not achieved.

...Conclusion

The legal action of the WTO GMO Panel is now completed, but the broader political conflict that has been
underway since the GATT/WTO Beef Hormones case will continue.21 Implementation of WTO cases is often
not a straightforward matter and, for the EC, it involves a difficult two-fronted negotiation between the
complainant countries on the one hand, and certain EU member states on the other.

Under formal WTO procedures,22 the EC is obliged to bring the trade measures identified in the GMO case
into compliance with the WTO SPS agreement, and it is given a period of time to do this. If there is a dispute
over whether the actions taken to comply have actually achieved that outcome, a Panel will be struck
(preferably the original Panel) to decide the dispute, following which the complainants can be authorized to
undertake retaliatory measures if compliance has not been achieved. Experience has shown (e.g. the EC
Bananas case) that the compliance process can become legally unclear where the issues are important and the
parties’ interests differ sharply. The EC measures that must be brought into compliance in the GMO case
include the moratorium and product specific measures (which were already in compliance by the time of the
Panel’s Report) and the member states’ safeguard measures. Regarding the safeguard measures, compliance for
the EC obliges the member states either to drop their bans on the products previously approved at the EC level,
or to conduct a scientific risk assessment consistent with SPS Article 5.1 on which they could base their
restrictions. Of these two possible actions, the first involves a publicly visible volte face for the member states,
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while the second entails a defeat on the issue of whether a scientific assessment mandated by an international
organization can trump the precautionary action of a sovereign government responding to strongly held public
opinion. This question is politically problematic in the EC and could become a broader issue of member states’
rights against the EC.

The EC agreed with the complainant countries — following protracted negotiations — to set a date of 21
November, 2007, for compliance with the Panel’s GMO Report. Of the six EC member states that maintained
safeguard measures, four had either come into compliance (such as Italy) or maintained bans on GMO products
that were withdrawn by their producers and not marketed in the EU. However, Austria and Greece maintained a
ban on a corn product that was currently traded: MON 810 maize produced by the US company Monsanto.
Austria also maintained a ban on T25 maize made by the German company Bayer. In June, 2007, the Greek
government announced it was extending its ban on MON 810 maize for an additional two years. Meanwhile
Hungary, not involved in the GMO case, also banned MON 810, and was reported to be
preparing ‘to adopt the strongest, most vociferous anti-GMO legislation in all of

Europe’.23

The EC Commission previously tried on two occasions to remove the member state safeguard measures. In June
2005, the Commission proposed lifting the bans at a meeting of the EC Council of Environment Ministers, but
twenty-two of twenty-five countries opposed the proposal and it was withdrawn. 24...
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