PRIVATE DETENTION BASIN MAINTENANCE AGREEMENT

This PRIVATE DETENTION BASIN MAINTENANCE AGREEMENT
(Agreement) 1s made by and between THE BOARD OF COUNTY
COMMISSIONERS OF EL PASO COUNTY, COLORADO (County), SAMUEL
FRANK SCHONINGER and ROMDOW INC , a Colorado Corporation -
(“Developer”), and HIGH PINES OWNER'S ASSOCIATION, INC (Association),
a Colorado nonprofit corporation The above occasionally be referred to herein
singularly as "Party” and collectively as "Parties”

Recitals
1 WHEREAS, Developer is the owner of certain real estate (the High
Pines Patio Homes subdivision) in El Paso County, Colorado, which property 1s
legally descnbed on "Schedule A"

2. WHEREAS, Developer desires to plat and develop on the Property a
subdivision to be known as HIGH PINES PATIO HOMES

3 WHEREAS, the development of this subdivision will substantially
increase the volume of water runoff from the property, and therefore it i1s in the
interest of public health, safety, and welfare for the County to condition approval
of the subdivision on Developer's promise to construct adequate drainage and
water runoff control facilities in the subdivision; and,

4 WHEREAS, Chapter V, Section 49 2 of the El Paso County Land
Development Code, as perodically amended, promulgated pursuant to Section
30-28-133 (1), Colorado Revised Statutes, 2000, as amended requires the
County to condition approval of all subdivisions on a developer's promise to so
construct adequate drainage and water runoff control facilites in subdivisions

and,

5 WHEREAS, Section 2 9 of the El Paso County Drainage Cnteria
Manual provides for a developer's promise to maintain a subdivision's drainage
facility in the event the County does not assume such responsibility, and,

6. WHEREAS, developers In El Paso County have histonically chosen
water runoff detention basins as a means to provide adequate drainage and
water runoff control tn subdivisions, which basins, while effective, are less
expensive for developers to construct than other methods of providing drainage
and water runoff control, and,

7 WHEREAS, Developer and the Association desire to construct
detention basins as the means for providing adequate drainage and water runoff

control in the Subdivision, and,
| J. Patrick Kelly El Paso Cty,
' 12/22/2000 11¢ 2001 541 81

= st o (IR
. R $50.00 1 ot 10



8 WHEREAS, the Association shall be charged in the Subdivision's
Covenants with the duty of maintaining all common areas and common
structures within the Subdivision, including the detention basin, and,

9. WHEREAS, 1t 1s the County's experience that subdivision developers
and homeowner's associations historically have not properly cleaned and
otherwise not properly maintained and repaired these detention basins, and that
these detention basins, when not so properily cleaned, maintained, and repaired,
threaten the public health, safety, and welfare, and,

10 WHEREAS, the County, in order to protect the public health, safety,
and welfare, has historically expended valuable and imited public resources to
so properly clean, maintain, and repair these detention basins when developers
and homeowner's associations have failed in therr responsibilities, and therefore,
the County desires the means to recover its costs incurred in the event the
burden falls on the County to so clean, maintain, and repair the detention basins
in thus subdvision, and,

11. WHEREAS, the County conditions approval of this Subdivision on the
Developer and the Association's promise to so construct these detention basins,
and conditions approval on the Associations’s promise to reimburse the County
in the event the burden falls on the County to so clean, maintain, and/or repair
the detention basins in this Subdivision; and,

12. WHEREAS, the County could condition subdivision approval on the
Developer's and Association's promise to construct a different and more
expensive drainage and runoff control system than that proposed herein, which
more expensive system would not create the possibility of the burden of cleaning,
maintenance, and repair expenses falling on the County, however, the County 1s
willing to forego such righi upon the performance of the Developer and the
Association's promises contained herein, and,

13 WHEREAS, the County, in order to secure performance of the
promises contained herein, conditions approval of the Subdivision upon the
Developer's grant herein of a perpetual Easement over a portion of the
Subdivision for the purpose of allowing the County to periodically access, inspect
and, when so necessary, to clean, maintain, and/or repair the detention basins,

and,

14 WHEREAS, given that the Association could potentially avord liability
hereunder by dissolving and reforming as a different entity, and given the
difficulhies inherent in collecting an unsecured promise, the County, in order to
secure performance of the promises contained herein, conditions approval of this
Subdivision upon the Developer's creation, by and through this Agreement, of a
covenant running with the land upon each and every lot in the Subdivision
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Agreement

NOW, THEREFORE, in consideration of the mutual Promises contained
herein, the sufficiency of which are hereby acknowledged, the Parties agree as
follows.

1 Incorporation of recitals The Parties incorporate the Recitals above into
this Agreement.

2 Covenants Running with the Land and Pro Rata Liability upon Individual
Lot Owners
Developer and the Homeowner's Association agree that this entire Agreement
and the performance thereof shall become a covenant running with the land,
which land 1s legally descnbed in attachment "A" of the Recitals set forth above,
and that this entire Agreement and the performance thereof shall be binding
upon themselves, their respective successors and assigns, including individual
lot owners within the Subdivision

However any liability imposed under this Agreement against an individual
lot owner shall not be joint and several with the Developer and the Association,
but shall be pro rata on a per lot basis as determined by the following formula
and lllustration each individual lot owner(S) shall be liable for no more than the
total monetary amount of hability multiplied by a fraction which the numerator 1s
the number of lots in the Subdiviston owned by a particular Iot owner, and the
denominator 1s the total number of lots In the subdivision As to any lot(s) owned
by more than one person or entity, the liability among co-owners shall be jont
and several for the pro rata obligation of that lot The application of the
Paragraph is best illustrated by the following example Assume the following
parameters total hiability 1s $10,000, total number of lots in the subdivision 1s 100,
Lot 1 1s owned by persons A and B, person B also owns Lot 2 Liability is as
follows the Developer, $10,000, the Association, $10,000, Lot 1 15 $100 00, joint
and several as to A and B, Lot 2 is $100 00 owned solely by B Thus person A's
total liability 1s $100 00 and person B's hability 1s $200 00 Applying the principle
that the County cannot collect more than it 1s owed, and assuming that the
County cannot collect anything from the Developer and the Association, if the
County collected the whole $200.00 from B, then it could not collect the $100 00
from A. Likewise, if the County collected the $100.00 for A, then it could only
collect $100 00 from B.

Construction Developer and the Homeowners Association agree that they
shall construct on Lot 1 as indicated on final plat of the subdivision and as
described below a private water runoff detention basin, consisting of two
detention ponds, both on one lot (detention basins). The Developer and
Homeowner's Association shall not commence construction of the detention
basins until the Planning Department and the EI Paso County Department of
Transportation have approved in writing the plans and specifications for the
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detention basins Fatlure to obtain such approval shall be a material breach of
this Agreement, and shall entitie the County to pursue any remedies available to
it at law or in equity to enforce the same Construction of the detention basins
shall be substantially completed within one (1) year (defined as 365 days) ,
which one year period will commence to run on the date the approved plat of this
Subdivision is recorded in the records of the El Paso County Clerk and Recorder
Rough grading of the detention basin must be completed and inspected by the El
Paso County Department of Transportation prior to commencing road
construction

In the event construction is not substantially completed within the one (1)
year penod, then the County may exercise its discretion to complete the project,
and shall have the nght to seek reimbursement from the Developer and the
Homeowner's Association and their respective successors and assigns, including
individual lot owners in the Subdivision, for its actual costs and expenses
incurred In the process of completing construction The term actual costs and
expenses shall be liberally construed in favor of the County, and shall include,
but shall not be limited 1o, labor costs, tool and equipment cost, supply costs, and
engineering and design costs, regardiess of whether the County uses its own
personnel, tools, equipment and supplies, etc. to correct the matier In the event
the County inihiates any litigation or engages the services of legal counsel in
order to enforce the Provisions ansing herein, the County shall be entitied to its
damages and costs, including reasonable attorneys fees, regardiess of whether
the County contracts with outside legal counsel or utilizes in-house legai counsel
for the same The scope of hability therefore for the Developer, the Association,
and the individual lot owners shall be as set forth in paragraph Two (2) above

The detention basins (2 ponds) shall be located on Lot 1 as identified by
the drainage easements.

4 Maintenance The Developer and the Association agree for themselves,
therr respective successors and assigns, including individual lot owners within the
Subdivision, that they will regularly and routinely inspect, clean and maintain the
detention basins, and otherwise keep the same in good reparr, all at their own
cost and expense. No trees or shrubs that will impair the structural integnity of the
detention basin shall be planted or allowed to grow on the detention basin

5 Creation of Easement Developer and the Association hereby grant the
County a non-exclusive perpetual easement upon the entire [ot descnbed above.
The purpose of the easement Is to allow the County to access, inspect, clean,
repair and maintain the detention basins; however, the creation of the easement
does not expressly, or implicitly impose on the county a duty to so inspect, clean,
repair or maintain the detention basin

6. County's Rights and Obligations Any time the County determines, in
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the sole exercise of its discretion, that either detention basin 1s not properly
cleaned, maintained and/or otherwise kept in good repair, the County shall give
reasonable notice to the Developer, the Association, and their respective
successors and assigns, including the indrvidual lot owners within the
Subdivision, that the detention basin needs to be cleaned, maintained, and/or
otherwise repaired. The notice shall provide a reasonable time to correct the
problem Should the responsible parties fail to correct the specified probiem(s),
the County may enter upon the propenrty to so correct the specified problem
Notice shall be effective to the above by the County's deposit of the same into
the regular United States mail, postage pre-paid However, this Agreement does
not expressly impose on the County a duty to so inspect, clean, repair or
maintain either detention basin.

7 Reimbursement of County's Costs/Covenants Running with the Land
The Developer and the Association agree and covenant, for themselves, their
respective successors and assigns, including individual lot owners within the
Subdivision, that they will reimburse the County for its costs and expenses
incurred in the process of cleaning, maintaining, and/or reparring the detention
basins. However, the obligation and liability of the Developer hereunder shall only
continue until such time as the Developer transfers the entire management and
operation of the Association to the individual lot owners within the Subdivision
Notwithstanding the previous sentence, the Association and the individual ot
owners within the Subdvision shall always remain obligated and liable
hereunder, and as per the provisions of Paragraph two (2) above

The terms actual costs and expenses shall be liberally construed in favor
of the County, and shall include, but not be hmited to, labor costs, tools and
equipment costs, supply costs, and engineering and design costs, regardiess of
whether the company uses its own personnel, tools, equipment and supplies, etc.
fo correct the matter In the event the County initiates any htigation or engages
the services of legal counsel in order to enforce the Provisions ansing herein, the
County shall be entitled to its damages and costs including reasonable attorney
fees, regardless of whether the County contracts with outside legal counsel or
utilizes in-house legal counsel for the same The scope of liability therefore of the
Developer, the Association, and the individual lot owners shall be as set forth in
Paragraph Two (2) above

8 Contingencies of Subdivision Approval Developer's and Association's
execution of this Agreement 1s a condition of Subdivision approval Additional
conditions of this Agreement include, but are not imited to, the following

a Conveyance of easements on Lot 1 from the Developer to the
Association and to the County for purposes of accessing, inspecting, cleaning,
maintaining, and repainng the detention basin, and recording of appropriate

conveyance documents, and
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b The County's receipt of a copy of the Articles of Incorporation for the
Association, as filed with the Colorado Secretary of State. receipt of the
Certificate of Incorporation or other comparable proof for the same from the
Colorado Secretary of State* a copy of the by-laws of the Association a copy of
the organizational minutes or other appropriate document of the Association,
properly executed and attested, establishing that the Association has adopted
this Agreement as an obligation of the Association and,

¢ A copy of the Covenants of the Subdivision establishing that the
Assaciation 1s obligated to inspect, clean, maintain, and reparr the detention
basins; that the Association has adopted this Agreement as an obligation of the
Assoctation; and that a funding mechanmism 1s in place whereby individual lot
owners within the Subdivision pay a regular fee to the Association for, among
other matters, the inspection, cleaning, maintenance, and repair of the detention

basins

d. A copy of the Covenants of the Subdivision establishing that this
Agreement 1s Incorporated into the Covenants, and that such Agreement touches
and concerns each and every lot within the Subdivision

The County shall have the nght, in the sole exercise of its discretion, to approve
or disapprove any documentation submitted to it under the conditions of this
Paragraph. The County's rejection of any documentation submitted hereunder
shall mean that the appropriate condition of this Agreement has not been fulfilled

9. Distribution to Lot Purchasers Upon the initial sale of any lot within the
Subdivision, prior to closing on such sale, the Developer shall give a copy of this

Agreement fo the potential Buyer

10. Agreement Monitored by Planning Department: Any and all actions

and decisions to be made hereunder by the County shall be made by the Director
of the El Paso County Planning Department Accordingly, any and all document
submussions plan approval, inspections, etc. shall be submitted to and shall be
made by the Director of the El Paso County Planning Department

11. Indemnification and Hold Harmless: To the extent authorized by law,
Developer and the Association agree, for themselves, their respective
successors and assigns, including the individual lot owners in the Subdivision,
that they will indemnify, defend, and hold the County harmiess from any and all
loss, costs, damage, injury, hability, claim, hen, demand, action and causes of
action whatsoever, whether at law or in equity, ansing from or related to their
respective intentional or negligent acts, errors or omissions or that of its agents,
officers, servants, employees, invitees and licensees in the construction,
operation, inspection, cleaning (including analyzing and disposing of any solid or
hazardous wastes as defined by State and Federal environmental law and
regulations), maintenance, and repair of the detention basins, and such
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obligation arising under this Paragraph shall be joint and several Nothing in this
Paragraph shall he deemed to waive or otherwise limit the defense available to
the County pursuant to the Colorado Governmental Immunity Act, Sections 24-
10-101, et seq, C R.8., 2000, as amended, or as otherwise approved by law
However, the obligation and hability of the Developer hereunder shall only
continue until such ime as the Developer transfers the entire management and
operation of the Association to the individual lot owners within the Subdivision

12. Severability In the event any Court of competent junisdiction declares
any part of this Agreement to be unenforceable, such declaration shall not affect
the enforceability of the remaining parts of this Agreement

13. Third Parties This Agreement does not and shall not be deemed to
confer upon or grant to any third party any right to claim damages or to bring any
lawsuit, action, or other proceeding against either the County, the Developer or
the Association, their respective successors and assigns, including any individual
lot owners in the Subdivision, because of any breach hereof or because of any
terms, covenants, agreements or conditions contained herein

14 Solid or Hazardous Wastes Shouid any refuse from the detention
basin be suspected or identified as solid waste and/or hazardous waste, the
Developer and the Association shall take all necessary and proper steps to
characterize the waste and properly dispose of it In accordance with applicable
state and/or federal environmental laws and regulations, including but not imited
to the following Solid Wastes Disposal Sites and Facilities Act, Section 30-20-
100 5 - 30-20-119, C R S. (2000) as amended, Colorado Regulations Pertaining
to Solid Waste Disposal Sites and Facilities, 6 C C.R. 1007-2, et seq , as
amended, Solid Waste Disposal Act, 42 U S C Section 6901-6892K (2000) as
amended, and federal Solid Waste Regulations 40 CFR Ch. | (2000) as
amended. The County shall not be responsible or liable for identifying,
charactenizing, cleaning up, or disposing of such solid and/or hazardous waste
Notwithstanding the previous sentence, should any refuse cleaned up and
disposed of by the County be determined to be solid and/or hazardous waste, the
Developer and the Association, but not the County shall be responsible and liable
as the owner, generator, and/or transporter of said solid and/or hazardous waste.

15.Pnior Agreements This agreement and the covenants contained herein
supercede and replace the agreement dated /15 Ioo and recorded ot
Rigtun & 200311 556

16 Applicable Law and Venue The laws, rules, and regulations of the
State of Colorado and El Paso County shall be applicable in the enforcement,
interpretation, and execution of this Agreement, except that federal law may be
applicable regarding solid or hazardous wastes Venue shall be in the El Paso
County Court

IN WITNESS WHEREOF, the parties affix their signatures below
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A 7
Executed this 27 _day W 2000

Romdow, Inc

B

i /i
Sawliel Frank Scherfinger its President

i
The foregoing instrument was acknowledged before me this_g1 ~ day of
Nou . 2000 by Samuel Frank Schoninger President of Romdow,
Inc, a Colorado corporation

Witness my hand and official seal
My commission expres >~ S~ 2103

Shpbans g
Notany Publiic
2000

My Commission Expires 05/05/2003

Samuygf Frdnk SWmﬁger

wh
The foregoing instrument was acknowledged before me This_)7 day of
Nou - , 2000 by Samue! Frank Schoninger

Witness my hand and official seal

My commission expires. _S5-5- 3003

Sotpha, ¢ Mo

Notary'Public

My Commisslon Expires 05/05/2003
High Pines Owneg atiop, Inc., a Colorado nonprofit corporation. ‘

fin
The foregoing mstrument was acknowledged before me this _Zrﬂay of
Nou , 2000 by Samuel Frank Schoninger President of High

By
Samuel"Franszch?mger its President

' J. Patrick Kelly El Paso Cty,CO 2001 541 81

' 12/22/2000 1127
. Doc $0.00 Page
' Rec $50.00 8 of 10



. OFEL PASO iOUNTY, COLORADO
- A-;fé‘;:éﬁf,‘-éh
B e

iyt
wolo
A

)

e

Pines Owners Association, inc., a Colorado nonprofit corporation

Witness my hand and official seal.

My commuission expires S-5-2T0%

Notary Public

H* Oanmn Expires 05/05/2003
Executed this Y day N 2000. Nv

BOARD OF COUNTY COMMISSIONERS

e e S , Chairperson
g o Bqarq*a!’.()ounty Commissioners of El Paso County
" Aftest, 1S

£
I

NS
e Ve VI I TP )

k Qép_L'ny Clerk

e

The foregoing instrument was acknowledg eforemethis___dayof
, 2000 by O{vag::son, Board of County
Commussioners of El Paso County, Coloradd’ as Attested to by ,
Deputy Clerk to the Board of County Cofimissioners of El Paso County,

Colorado

Witness my hand an&l cial seal

My commission expifes.

Notary Public
5. Patriok Kelly EL Paso Cty,00 ry,
Approved as to Content and Form- \ 12;2;;2000 11:27 2001 54 1 81
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Schedvle A
PROPERTY DESCRIPTION

That Somuet Frank Schoninger, indiwdual, being the owner of Troct A ond Lots 13, 56, 57 aond S8, ond
thot portlon of Kenneth Lainer Drive (60' row ) adjacent to sald Lots 56 ond 57. MIGH PINES
(Reception No L00111S%8  FI Paso County, Colorado records), n El Pasc County, Colorodo.

Hos coused said lots ond sireet ond oll easements thereon to be VACATED, ond thot no public
expenses hove been spenl on soid vocotion ond thot no loss of access to ony propeshies will be
coused by sold vacotlion,

And thol Somusl Frank Schominger, individucl, ond ROMDOW, INC being the owners of the following
gescribed tract of lond to wit

That port of the Northeost One—Quarter of Section 2, Township 11 South, Range 67 Wes! of the 6in
P M, Bl Paso County, Colorado described os foliows

Commencing ot the Northeast comer of sold Section 2. thence SB9D6'54"W on o stroight line
between the Northeost and Northwest corers of sald Section 2, 1320 0D feet, thence S00S312°W,
3000 feet to the Northeast comer of o iroct described in Book 5852 ot Page 323 (sold E! Poso
County records), soid point being the Point of Beginning of the parcel toc be described, thence
SBY°06°54"W on ¢ line 30 00 feet Southerly from ond poraliel to said straight bne and clong said troct,
1005 68 feet tc the Northwest comer of soid trocl, thence SO002'24"W olong 30id troct, 270 30 feet
to the Southwest comer of sald tract ond o polat on the Northerly line of HEIGHTS FIUNG NO 2 (Piot
Book E~5, Page 228, sald records), thence NB9U5'50°E along said-troct ond said Northerly line,

678 20 feet to the Nartheost comer of scid FIUNG NO 2, sald point oiso bemg the Northwest comer
of Lot 16, HIGH PINES (Reception No _20P W) 5584 _ goid records), tnence NB9'DE'34°E along
sold tract ond the Northerly line of Lots 16, 15 ond 14, 331.85 feet to the Southeost comer of sald
troct; lhence NBIDS'S4"E clong the Northerly line of sald Lot 14, 80 08 teet to the Northeast comer
of soid Lot 14, thence SO0'D2'06°W olong the Ecsterly line of sold Lot 14, 184 58 fest to o point on
the Northeriy righl—of-way iine of o sixty (80) foot wids right—of-woy os platted in sold HIGH PINES,
thence NB9'STS4'E dlong soid Northerly right—of—way line, 10223 feet to o pomt on the Northwesterly
right-of-way line of Kenneth Lomer Drive (60' r.ow ) os platted In soid HIGH PINES (the foliowing
three (3) courses ore olong the Northwesterly and Northerly right—of-way line of sold Kenneth Loiner
Drive), 1) Northerly dlong the orc of o curve to the night, sold curve howing o centra ongle of
86'3347, o rodus of 230.00 fest. on orc distance of 347 49 feet (the chord to sold curve beors
N4550'00°E. o distonce of 31537 feet), 2) NBEDG'54°E, 259 43 feel. 3) olong the orc of o curve
to the right. sald curve hoving o central angle of 17'43'24", o rodius of 23000 feet, on orc distonce
of 7115 feet to a point on the Westerly right—of—way line of High Pines Drive (60" r ow) as plotted
n mald HIGH PINES (the foliowing two (2) course ore aiong sold Westerly right—of-way line); 1)
Northerly along the orc of o curve to the laf, sold curve hoving @ cenira! angie of 2606'21°, o radius
of 270 00 feet, on orc distonce of 12302 feet (the chord to said curve beors N1Z70°05°E, o distonce
of 121 96 feel), 2) NOOSI'OBW, 102 11 fest to o poinl on the Southerly right—of—woy line of County
Line Rood (r.ow width vories) os piotted In sad HIGH PINES, thence SBYV6'54"W along soid
Southerly nghl—of—woy line, 775.92 feet to o paint on o Wesiedy boundary line of sold HIGH PINES,
thenge NOOS3'13"W along sald Westerly line, 3000 fest to the Pont of Beginning,

Contdming 10 796 acres, more or less,

TOGETHER WITH

Thot port of the Northeast One—Quorter of Section 2, Township 11 South. Range 67 Wes! of the 6th
PM, £ Paso County, Coloradc, described os follows

Commencing ol the Northeost comer of sold Section 2, thence SBI06'S4"W on o stroight line
between the Northeast ond Northwest comers of sold Section 2, 368 51 feet, thence SO1'08'15°W,

60 04 feet to o point on the Southerly right—of—way line of County Line Rood (row width vones) os
platted In HIGH PINES (Reception Nu._it_lu_iﬁ_. B Paso County, Colorado records) and the
Point of Beginning of the parcel to be descnbed, sold point oiso being on the Eosterly hine of soid
HIGH PINES, thence SO1D9'15"W olong soid Ecsterly line, 841.75 feet to the Northeast comer of Lot
55, sold HIGH PINES, thence SB903"54"W along the Nortnerly ine of sold Lot 55, 21209 teel to ¢
point on the Eusterly right-of-woy kne of said High Pines Drive (60’ row) os plotted i sold HIGH
PINES (the following five (5) courses ore dlong said Eostedy right—of-woy ling), 1) NOOO2'06E,

478 52 fest, 2) clong the arc of o curve to the right, sald curve having o central angle of 2702'38",
o rodius of 27000 jeet, on arc distance of 127 44 feel: 3) N27D4'44°E, 94 B3 feet, 4) along the
arc of @ curve 1o the left, sold curve hoving o central angle of 27°57'50", o rods of 330 00 fest, on
arc distonce of 161 06 feet; 5) NODS3'06°W, 102.11 feet to @ point on sold County Line Road's
Southerly right=of-way line, thence NBYDE'S4'E oclong soid Southerly nght—of-woy lne, 123 43 feet
to the Point of Beginning:

Contaming 4 058 ocves, mare or less, with a combined ocrenge of 14 B54 ocres, more or less

esmentioned hos exscuted thess presents this _3___ doy of
zw_.ﬂn. 007 :
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The obove and foregoing t was viedged before me this __"*\
of Yol AD, 20L.__ by Samuel Frank Schoninger.

Witness my Hond ond Official Seal. 3 il o =
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