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IN THE UNITED STATES DISTRICT COURT L
FOR THE EASTERN DISTRICT OF TEXAS Lo g

TEXARKANA DIVISION L W
RETRACTABLE TECHNOLOGIES, INC,, § F JLED A I ! 29, 225|
§ =Ll
Plaimtifs, g
V. § ca_5010v036
§
BECTON DICKINSON & COMPANY,  § JURY TRIAL DEMANDED
TYCO INTERNATIONAL (US), INC.,  §
TYCO HEALTHCARE GROUP,LP,  §
NOVATION, L.L.C., VHA, INC,, H
PREMIER, INC. AND FREMIER §
PURCHASING PARTNERS, L P. §
§
Defendants. §
P 'S COMP,

Retractable Technologies, Inc, (“Plaintiff” or “Retractable™) files this original
complaint against Becton Dickinson & Company, Tyeo International (US), Inc., Tyco Healthcare
Group, L.P., Novation, L.L.C., VHA, Inc., Premier, Inc., and Premier Purchasing Partners, L P,
(collectively called “Defendants™),

Plaintiff brings this civil action agaiust Defendants to recover injunctive relief and
damages arising out of their violations of the antitrast laws of the United States, as well as the
common-law and antitrust law of Texas, and demands a jury triat pnrsuant to Rule 38 of the
Federal Rules of Civil Procedire.

Plaigtifl asserts that Defeadants combined or conspired 1o eliminate or lessen cbmpetiﬁon
and to acquire and maintain menopoly power among hospitals and health care technology
providers. The conspiracy was intended to, and did have, a foreseeable and substantial effect on
U.S. commerce. As a result of their activities, Plaintiffs allege causes of action against
Defendants arising under the state and federal antitrust acts and the starurory and common law of
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of the term “Tyco” herein includes those entitles as well. Becton Dickinson and Tyco §hall be -
collectively referred to as “Defendant Manufacturers.”

s Novation, L.L.C. is a foreign corporation duly formed and existing under the laws
of the State of Dalaware, with its prinipal place of business in Itving, Dallas County, Texas.
Novation, L.L.C. has obtained a certificate of authority, is duly authorized to transact business in
the Swte of Texas, and may be served with process by serving its registered agent for service,
C.T. Corporation Systems, at 350 N. St. Paul Sueet, Dallas, Texas 75201. On information and
belief, Novation, L.L.C. was formed through a merger transaction between defendant VHA, Iac.
and non- party UHC, Inc., and remains affiliated with defendant VHA, [uc.

6. YHA, Ins. is a foreign corporation duly formed and existing unger the Jaws of the
State of Delaware, with its principal place of business in Irving, Dallas County, Texas. VHA,
Inc. has obtained a certificate of authority, is duly authorized 1o wansact business in the State of
Texas, agd may be sexved with process by serving its registered ageat for service, Prentice-Hall
Corp. Systems, 800 Brezos, Austin, Texas 7870). VHA, Inc. sad Novation, L.L.C., shall be |
refezred to individually and collectively as “Novation _

7. Premier, Inc. is a foreign corporation that does business in Texas. Premier, Inc,
has obrtained 2 certificate of authority, is duly autharized to transact busiaess in the State of .
Texes, and may be served with process by serving its registered agent for service, Esperanza
Tamez, at B01 Lincoln Street, Laredo, Texas 78040.

8. Premier Purchasing Partaers, L.P. is a limited partnership doing business in
Texas. Premier Puschasing Partners, L.P. has sufficieat contacts with Texas that, under the Texas
Long-Arm Statute, Section 17.044 er seq. of the Texas Civil Practics and Remedies Code, it may
be served with process by serving the Texas Secretary of State, with process 1o be forwarded to
Defendant’s registered agent in Califomia, Anthony E. Moreno, 12760 High Bluff Drive, Suite
250, San Diego, California 92130. Premier, luc. and Premier Purchasing Partaers, LP. shali
collectively be referred 10 as “Premier.”

- .,

Original Complaint - 3



¥ - uradurnd paiuo

STasQ Jo 2oeid ‘es1y0 we sureimTem 11 9snessq ‘sEXa] 3o g o ur ssausnq sscp ApemnSar

1} 9 afnedaq ‘D77 'UONEAON JAAO GORSMPSLM! [enosiad seq 1mo) S|4L ‘gl

. exay

JO DMSIQ WASLY ‘SANWS PR 3P 1} ‘100801 S1p 11 ansst 10 5y jorg ‘ed W 30 AORM UL 03

€ JO TOoISSTHRmnD st 3o I/NBI3q pue ‘Sm_L p ] a|mg oy ug ssau;mq smﬁm .!O} £Aousle J0.pue

SSIUISTQ 30 2oeld ‘30Lg0 e SUIEINTRW I A5NBI 'SeX3] 10 AT SN U} SSEUING S90p ApremIor
% 85Ne2aq g 7] *dnozD 2WMIERY 09K ] 1940 TOnOIPSIM] Euosssd rey 1Mo ST - g

saxay

JO 1VnsIg umeaa ‘sammg pamn 91R UJ ‘Tonet sfq ut ouse! ¢ St jeq “md Wy 10 S[0gMm Tt U0}

® 30 UOISSIRRTOD £3f J6 FAmEseq pur SEX3] 3O g o U1 sesmsnq Sunsesiren 103 AsusSe 10/pe

ssamsnq Jo soe(d ‘0570 U sureymTBLL 3 asnEdaq ‘seX], JO MRS S UL SSIUSHG £90P ATBMIal
3 9sTB3q “ou] ‘(S(1) AuARYWNG] 05£] 1940 TORAIPSUNS emosIsd sey Mo SIGL  TT

SX9L JO ISITS| WAISE “SITRAQ PAMY] SQ U] JAURUS S{ UT ANSST T8 51 109

‘ed 1 10 afoUm U 210 ¥ Jo TOSETAWOD $2t JO ML Poe ‘SAXSL, 30 AVIS T T SSSTIENY S0P
Airem8a1 3t ssMe38q WOSUDIANA Colsag 1940 BoNolpspnf uotsd ST 1MOD STAL ‘0L

NOLDIGSNr ivNOsSYdd g

“(B)Lott

§ 0's'n 8z Pu ‘iggl § 'S’ 82 “TeEl § 'S 82 (861 § "D'S L ST 08 smwnsand TonotpsIm{

1BuEm 39sfqns suY 1Mo) STYL “Sereis o Snowe aocistmmos @ payruy jott Inq Surpnisoy

9239UNE00 “R°M) WOdn 386La [ENURISGNS PUB 103 “9[qRsesIic A|QEOSPAL B 9ARY PIP PUR

B PIPUTIU] SeM ‘RUIUMOSIY PUE saam§ pafan) St f Aoviydsnod I Jo ASTRISHING TT SANIARSE

Surpnjot ‘vonoe st 3o 156fqns oqy ST jem Aorndstos IRQUDE 2] ‘SeXI] 30 Me] UOURIOY
PR Alcamyers am pUR S108 1SAXNTR [I9PSF PEV AW ST JHPIN SISLY WOROE ST, ‘6

NOIIOTANHNT NALIVIN IOXEAS 'Y

HNNTA ANY NOLLOIASRING ‘It

- cmma AL AN VA S i s s AL on.s T TRLP—OC K-

‘9}.0-:! §10/800'd  560-L 82L.-678-618 I17d 8JoCK B 1.4 I19-wold  wepR:g0  |Q-lE-Uef



Jan-31-01  09:25am  From=Gilbsrt & Moore PLLC §79-849-7729 T-088 P.007/015 F-076

aud/or agency for transacting business in the State of Texas, and becauss of its commission of 3
tort in whole or in part, that is at issue in this matter, in the United States, Eastera District of
Texas.

14, This Court has personal jurisdiction over VHA, Inc. beeause it regularly does
business in the State of Texas, because it maintains an office, place of business and/or agency for
Uansacting business in the State of Texas, aud because of its commission of a tort in whole ot in
part, that is at issue in this matter, in the United States, Eastern District of Texas.

15.  This Court has personal jurisdiction over Premier, Ino. becguse it regularly does
business in the State of Texas, agd because of its commission of & tort in whole or in part, that is
at issue in this matter, in the Umited States, Eastern District of Texas. .

16.  This Court has personal jurisdiction over Premier Parwers, L.P. because it
regularly does business in the State of Texas, and because of its commission of a tort in Whole or
in part, that is at issus in this matter, in ths United States, Eastern District of Texas.

C.  VENUE |

17. Veaue for this case is proper in the United States District Court for the Eastern
Division of Texas, Texatkana Division, pursuant 1o 15 U.S.C. § 15(2) and 28 U.S.C. § 1351(b),
(c), and (d) because Defendants reside (as defined by 28 U.S.C. § 1391(¢)) in the Eastern District
of Texas; maintain principal offices and an agent in the Eastern Division of Texas; are aljens; or
@ substantial part of the events or omissions giviog rise to the ¢laim occurred in the Eastern
Diswict of Texas. |

II. FACYS
A, GENERAL BACKGROUND

18.  Retractable designs, develops, menufacruzes, and markets disposable syxinges and
blood collection tube holders that have remactable needles (“Retractable’s safety devices™) for
use in the healthcare industry. Retractable’s safety devices represent a breakthrough in safety for
bealthcare workers. They operate so that the needje automgtically retracs into the barrel of the

” syringe or blood collection tube holder upon being withdrawn from the patient. This helps to

Original Complaint - §
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22,  Defendant Manufacrurers individually and collectively have atteqopted to acquire,
and have acquired and maintained, this dominant market position by engaging in a systematic
and pervasive course of illegal conduct designed to unlawfully exclude and suppress competition
in the relevant maskets in violaﬁogz of the state and federal antizrust acts.

23.  One consequence of this unlawful, anti-competitive copduct has been to block
access for many thousands of healthcare workers 1o the superior safety medical devices offered
by smaller competitors, such as Retractable. Upon information and belief, Defendants’ deliberate
coaduct in this regard has resulted in thousands of preventable needle sticks, injuries, diseass and
deaths among healthcars workers, along with very substantial costs in tims lost from work,
mental anguish, and the diagnosis and treatment of serious and life-threatening diseases.

24.  Defendants have jointly engaged in a focused and concerted effort to monopolize
and restrain competition in, and 10 climinate Retractable and other competitors from, each of the
relevant markets, .

25.  Upon informatjon and belief, among other agreements and acts, Defendants
untawfully created interlocking, exclusive, multi-year contracts between and among Becton
Dickinson, Tyco, Novation, Premicr, and certain hospitals and other healthcare providers. Upon
information and belief, Novation’s and Premier’s-gontracts frequently require hospitals to
purchase up to ninety percent of their medical devices through Novation agd Premier, which, in
turn, have a “sole source” supplier relationship with Becton Dickinson or Tyeo.

26.  Upon further information and belief, Novation and Premier offer incentives for
even higher levels of “compliance™ with their terrs and impasé stringent sanctious, including
expulsion, for non-compliance with the conwactual purchase obligations.

C. 0 ENDANTS® UNLA CO

27.  The pwpose and effect of Defendants’ combination and conspiracy is to fix, raise,
and maintain prices that hospitals or other purchasers had to pay for bealth care products
Defendants deprived Plaintiff and others the beneflt of free and open competition in the sale of

Original Complaint - 7
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such products and restrained, suppressed and eliminated competition through the use of the
interlocking, exclusive, multi-year contracts and by other means.
28.  Among the benefits to each Defendant from engaging in these unlawful concerted
activides are:
a. they enable the Defendant Manufacturers to increase and maintain their
dominance and market power in the relevant markets;

b. they permit Novation and Premier to collect sizable “administrative fees”
for doing little more than preserving and expanding market share for
monopolistic or anti-competitive manufacturers; and

c. they allow the hospitals to retain certain cost savings in the form of large
incentive kickbacks (called “administrative rebates™) that, effectively, are
passed from Defendant Manufacturers to the hospitals through
intermediary GPOs such as Novation and Premier, :

IV. CAUSES OF ACTION

A.  STATE AND FEDERAL ANTITRUST ACTS
29.  Retractable reiterates the factual aﬂegaﬁon}» comtained in paragraphs 1 - 28.
30. Defendants violated stare and federal antitust acts:

a by combining or conspiring among themse]ves 10 climinate, reduce, or
interfere with competition in the selling of hesalth care products,
particularly biood collection tubes and needles;

b. by agreeing among themselves about the prices and “administrative
rebates” through the use of interlocking, muiti-year, anti-competitive
contracts in 3 manrer that affected, limited, or avoided competition;

c. by using their market power to coerce purchases of tied products, which
tesulted ip the foreclosure of a substantial amount of commercs in the tiec
product marker;

d by combining or conspiring among themselves with the specific intent to
attempt to monopolize the market(s) for health care products in such a way
that a dangerous probability exists or existed that their actions would
uhtimataly result in actual monopolization of the relevant market(s);

c. by Eombining or conspiring among themselves o actually monopolize the
relevant markes,

Original Coroplaint - §
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f. by engaging, in the course of commercs, in predatory pricing practices,
where the effect of such practices may be to substantially lessen
competition or tend 1o create 2 monopoly i any line of commerce;

g by paying, in the course of commerce, compensation, whete the effect of
such payments may be to substantially lessen competition or tend to ¢reate
a monopaly in any line of commerce;

h by tying, in the cowse of commerce, undesirable purchases to the sale of
more desirable products, where the effect of such tying may be 10
substantially lessen competition or tend to create a monopoly in any line
of coryuerce; and

i. by engaging, in the course of commerce, in exclusive-dealing contracts,
where the effect of such contracts may be to substantially lessen
comupetition or tend W create a monopoly in any line of commerce.

This behavior by Defendants produced, and continues to produce, adverse: anti-competitive
effects on interstate commerce in the United States, including, but not necessarily limited to,
commerce in or affecting Texas.
31.  As a proximate result of Defendants’ act.;'r,. Retractable was denied access to the
relevant market(s), and was damaged thereby. '
32.  Asa consequence of Defendants’ wrongful acts, Retractable is entitled to recover

a joint and several judguent against all Defendaats for its actual damages trebled, costs of suit,
including reasonable attorneys® fees, and pre<judgment and post-judgment interest at the

maximum rate permitted by law,
B. TE U, TO MONOPOLIZ

33.  Rewractable reiterates the factual allegations contained in paragraphs l.- 28,

34.  Decfeadants acted in direct violation of the state antitrust act in conspiring to
monopolize the relevant market(s).

35.  Defendants bave participated in a couspiracy to monopolize the markets foc
disposable needle products and blood collection tube holders in‘ Texas and the United States. In
conducting the conspiracy; Defendants hed a commoa design and understanding, or a mesting of

% -,

Original Complaint - 9
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NO. 5§333JG9s8

RETRACTABLE TECHNOLOGIESINC,, § IN THE DISTRICT COURT OF
Plaintiff, g
v. § BRAZORIA COUNTY, TEXAS
BECTON DICKENSON & COMPANY, §
ET AL, §
Defendants. § 239th JUDICIAL DISTRICT

DEFENDANT BECTON DICKINSON AND COMPANY’S
SPECIAL EXCEPTIONS AND ORIGINAL ANSWER
O PLA T NDED
Defendant Becton Dickinson and Company (“Becton”) filesits special exceptions and original
answer 1o the first amended petition of plaintiff Retractable Technologies Inc. (“RTT).
SPECIAL EXCEPTIONS
1. Pursuant to Rule 91, Tex. R. Civ. P,, Becton specially excepts to the first amended
petition in its entirety because, even taking every material allegation as true, it fails to state a claim
against Becton on which relief can be granted.
2. More specifically, Becton specially excepts to the following allegations found in the
First Amended Petition:

9. ... Defendants participated in an antitrust conspiracy and other illegal
conduct in Brazoria County, Texas . . .

62

11. Defendants, including defendant hospitals, contracted among themselves
and many other hospitals, doctors and other health care organizations to exclude RTI

51147521
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from selling the Safety Devices to hospitals, clinics and medical organizations
throughout the United States. Such action represents violations of the TFEA.

12. B-D [Becton) and Tyco are sole-source suppliers to hospitals throughout
the United States, including Brazoria County, acting to prohibit hospitals from

purchasing the Safety Products manufactured by Plaintiff, These actions represent
violations of the TFEA.

13. Plaintiff has suffered an antitrust injury. On account of Defendants’
unlawful conduct, RTT has been unable to sell the Safety Devices, consumers in the

relevant market have been unable to buy the Safety Devices, and the public has been
unable to enjoy the benefits of a significant product innovation.

LI I ]

16. For purposes of antitrust analysis, the relevant market is hospitals who
procure syringes and other blood collection or needle devices in the United States.
Tyco and B-D control 94% of this market, thereby making them a oligopoly. Tyco
and B-D further, as previously alleged, act in concert to maintain this market share.
Further, Tyco can, through its own efforts, significantly effect competition in the
relevant markets.

-

LI N

3. Becton specially excepts to the quoted portion of paragraph 9 of the petition because
this allegation is vague, obscure, general, and lacking in sufficient specificity to inform defendants
exactly what‘ is being alleged; this allegation, for example, nowhere alleges when the alleged
conspiracy was formed, who the members of the alleged conspiracy are or were, when they allegedly
joined and withdrew from the conspiracy, the identity, date and parties to the alleged contracts, the
purpose of the alleged conspiracy and the c;vert acts each defendant allegedly performed in
furtherance of the conspiracy.

4 Becton specially excepts to paragraphs 11 and 12 of the petition on the grounds that

they are vague, obscure and general in that they do not identify the contract(s) or other “sole source”

S114752.1 -2-
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Respectfully submitted,
FULBRIGHT & JAWORSKI LLP
By: _4/#' e
Paul, Weiss, Rifkind, Wharton & William R: - Pakalka
Garrison State BarNo. 15420800
Leslie Gordon Fagen Carol S. Butner '
Robert A. Atkins State Bar No.03537300
Michael J. Mannheimer Anne R Rodgers
1285 Avenue of the Americas State Bar No. 17133025
New York, New York 10019-6064 1301 McKinney, Suite 5100
Telephone (212) 373-3000 Houston, Texas 77010-3095

Telephone: (713) 651-5151

Telecopier: (713) 651-5246
Jonathan B. Skidmore
State Bar No. 18462500

2200 Ross Avenue

Suite 2800

Dallas, Texas 75201-2784

Telephone: (214) 855-8170

Telecopier: (214) 855-8200

Attorneys for Defendant
Becton Dickinson and Company

CERTIFICATE OF SERVICE

This pleading was sejved in compliance with Rules 21 and 21a of the Texas Rules of Civil

Procedure on November‘ ' 1998.
LKA (b

William R. Pakalka
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N THE UNITED STATES DISTRICT COURT "5, "% 54 &
..FOR.THEEASTERN DISTRICT OF TEXAS g
- TEXARKANA DIVISION T2 IR 357
RETRACTABLE TECHNOLOGIES, INC., § L ZAS TR
§
Plaintiff, § T
, § Civil Action No.
v, § 5:01-CV-036
§ |
BECTON DICKINSON & COMPANY,  § “IRYTRIAL-DEMANDED
ET AL., §
§
Defendants. §

PLAINTIFF’S SECOND AMENDED COMPLAINT

Retractable Technologies, Inc. (“Plaintiff” or “Retractable”) files this second
amended complaint against Becton Dickinson & Company; Tyco International (US), Inc.;
Tyco Healthcare Group, L.P.; Novation, L.L.C.; VHA, Inc,; Premier, Inc.; and Premier
Purchasing Partners, L.P. (collectively called “Defendants”).

Plgintiff brings this civil action against Defendants to recover injunctive relief and
damages arising out of their violations of the antitrust laws of the United States, as well as
the common law and antitrust law of Texas, and demands a jury trial pursuant to Rule 38 of
the Federal Rules of Civil Brocedure. ] .

Plaintiff asserts that Defendants combined or conspired to eliminate or lessen
competition and to acquire and maintain monopoly power ambng hospitals and he#lthcare
providers. The conspiracy was intended to, and did, have a foreseeable and substantial effect
on U.S. commerce. As a result of these activities, Plaintiff alleges causes of ac.tioh against

“andants arising under the state and federal antitrust acts. Plaintiff also asserts that

“ended Complaint - 1
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Defendants have tortiously interfered with Plaintiff’s existing and prospective business
----- relationships-and.contracts. .. Plaintiff alsp. asserts that Defendants have used-disparaging
words against Plaintiff and its products, and that such words aré grdunded in falsity and
made with malice. Plaintiff has suffered cognizable injuries as a result of Defendants’

wrongful conduct. In support of these claims, Plaintiff respectfully shows the following:

L. _PARTIES

1.  Retractable Technologies, Inc. (“Retractable” or “Plaintiff”) is a Texas
corporation.

2. Becton Dickinson & Company (“Becton Dickinson”) is a foreign corporation
duly formed and existing under the laws of the State of New J. ersey. Becton Dickinson has
been previously served and can be served with this amended complaint in accordénce with
the certificate of service.

3..  Tyco International (US), Inc. is a foreign corporation duly formed and existing
under the laws of the State of Massachusetts. On information and belief, Tyco. International
(US), Inc. was formerly known by the name “Tyco International, Ltd.” and was previously
authorized to do business m Texas under that name. Tyco Intemational (US), Inc. has been
previously served and can be served with this amended complaint in accordance with the
certificate of service.

4, = Tyco Healthcare Group, L.P. is a Delaware partnership, and a Tyco -

International (US), Inc. affiliated company. On information and belief, Tyco Healthcare

Second Amended Complaint - 2
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Group, L.P. was formerly named the Kendall Company, L.P. Tyco International (US), Iﬁc.

.and Tyco Healthcare Group; 1P shall be réferred to individuslly and-collectivély a§*Tyco.”

On further information and belief, other Tyco affiliates such as Kendall Healthcare Products

Company and Sherwood-Davis & Geck are equally liable for the actions and omissions

giving rise to this lawsuit, and use of the term “Tyco” herein includes those entities as well.

x :u-ﬁatBectonJDickinsone-andi@m«shallabesollecﬁuelyazﬁerred.to.as’i‘,DefendantManufaCmrers.”

Tyco Healthcare Group, L.P. has been previously served and can be served with this

amended complaint in accordance with the certificate of service.

5. Novation, L.L.C. is a foreign corporation duly formed and existing under the
laws of the State of Delaware, with its principal place of business in Irving, Dallas County,
Téxas. On information and belief, Novation, L.L.C. was formed through a merger
transaction between defendant VHA, Inc. and non-p@ UHC, Inc., and remains affiliated
with defendant VHA, Inc. On further information and belief, Novation, L.L.C. is being sued
not only as an independent entity, but also as an agent for its member facilities. Novation,
L.L.C. has been previously served and can be served with this amended complaint in
accordance with the certificate of service.

6. VHA, Inc. isa foreign corporation duly formed and existing under the laws of
the State of Delaware, with its principal place of business in I;ving, Dallas County, Texas.
VHA, Inc. and Novation, L.L.C. shall be referred to individually and collectively as
“Novation.” On information and belief, VHA, Inc. is being sued not only as an indépendent
entity, but also as an agent for its member facilities, VHA, Inc. has been previously served
and can be served with this amended complaint in accordance with the certificate of service.

Second Amended Complaint - 3
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7. Premier, Inc. is 2 foreign corporation that Adoesvbusinm in Texas. W,
. ;.Inc;ﬂ:asxahﬁined.zmmﬁﬁcate ‘of authority; and-is ‘duly authorized-to transact business in the
State of Texas. On information and belief, Premier, Inc. is being sued not only as an
independent entity, but also as an agent for its member facilities. Premier, Inc. has been
previously served and can be served with this amended cbmplaint in accordance with the
8.  Premier Purchasing Partners, L.P, is a limited partnership doing business in
Texas. Premier, Inc. and Premier Purchasing Partners, L.P. shall collectively be referred to
as “Premier.” On information and belief, Premier Purchasing Partners, L.P, is being sued not
only as an independent entity, but also as an agent for its member facilities. Premier
Purchasing Partners, L.P. has been previously served and can be served with this amended
complaint in accordance with the certificate of service.
II._JURISDICTION AND VENUE
A. SUBJECT MATTER JURISDICTION
9. This action arises under the state and federal antitrust acts and the statutory
and common law of Texas. The antitrust conspiracy that is the subject of this action,
including activities in ﬁ.xrtt;erance of the conspiracy in the United States and efsewhere, was
intended to and did have a reasonably foreseeable, direct and substantial effect upon U.S.
commerce, including but not limited to commerce among the states, This Court has subject
matter jurisdiction pursuant to 15 U.S.C. § 15(a), 28 U.S.C. § 1331, 28 U.S.C. § 1337, and

28 U.S.C. § 1367(a).

Second Amended Complaint - 4
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B. PERSONAL JURISDICTION

10, “THisCourt possesses ;persofidl jufisdiction overBecton Divkinson because it
regularly does business in the State of Texas, and because of its commission of a tort in
whole or in part, that is at issue in this matter, in the United States, Eastern District of Texas.

11.  This Court possesses personal jurisdiction over Tyco International (US), Inc.

~~wbecausedtiregularly.doesbusiness thhe&ate;of .Texas,.because it.maintains.an office, place
of business and/or agency for transacting business in the State of Texas, and because of its
commission of a tort in whole or in part, that is at issue in this matter, in the United States,
Eastern District of Texas.

12.  This Court possesses personal jurisdiction over Tyco' Healthcare Group, L.P.
because it regularly does business in the State of Texas, because it maintains an office, place
of business and/or agency for transacting business in the State of Texas, and because of its
commission of a tort in whole or in part, that is at issue in this matter, in the United States,

Eastern District of Texas.

\

'13. This Court possesses personal jurisdiction over Novation, L.L.C. because the it
regularly does business in the State of jjc?xas, because it maintains an office, place of
business and/or agency fo} transacting busineds in the State of Texas, and ‘t;ecause of its
commission of a tort in whole or in part, that is at issue in this matter, in the United States,
Eastern District of Texas.

.14. This Court possesses personal jurisdiction over VHA, Inc. because it regularly
does business in the State of Texas, because it maintains an office, place of business and/or

agency for transacting business in the State of Texas, and because of its commission of a tort

Second Amended Complsint - 5
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in whole or in part, that is at issue in this matter, in the United States, Eastern District of

“Texas.

15. This Court. possesses personal jurisdiétion over Premier, Inc. because it
regularly does business in the State of Texas, and because of its commission of a tort in
whole or in part, that is at issue in this matter, in the United States, Eastern District of Texas.

- o3, - ThisvCourt:possesses-personal jurisdiction-over. Premier. Purchasing Partners,
L.P. because it regularly does business in the State of Texas, and because of its commission

of a tort in whole or in part, that is at issue in this matter, in the United States, Eastern

District of Texas.
C. VENUE

17.  Venue for this case is proper in the United States District Court for the Eastern
District of Texas;, Texarkana Division, pursuant to 15 U.S.C. § 15(=) and 28 U.S.C. §
1391(b), (¢), and (d) because Defendants reside (as defined by 28 U.S.C. § 1391(c)) in the
Eastern District of Texas; maintain principal offices and an agent in the Eastern District of
Texas; are aliens; or a substantial part of the events or omissions giving rise to the claim
occurred in the Eastern District of Texas. |

"II._FACTS & ALLEGATIONS
A. GENERAL BACKGROUND
| 18. -Retractable designs, develops, manufactures, and markets hypodermic
products that have retractable needles (“Retractable’s safety devices”) for use in the
healthcare industry. 'Retractable’s safety devices represent a breakthrough in safety for

healthcare providers. They operate so the needle automatically withdraws from the patient

Second Amended Complaint - 6
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and retracts into the barrel of the hypodermicproduct. This helps prevent the potentially life-
“threateriing néedle §tick ijities tharvan tesuht from-endling Ton-retractableneedie devices
after they have been exposed to infectious bodily fluids.
19,  Retractable’s safety devices have a demonstrated success in sharply reducing
(i) the incidence of needle sticks injuries, and the (ii) associated risks of exposure to deadly
... :blood borne pathogen .diseases.such as HIV, hepatitis. B, and hepatitis.C.. 4.B.etrac;tab1e?.s‘safe‘ty
devices are so novel that the United States Patent and Trademark Office has gra.ntéd several
patents covering those devices.
20. Defendants Becton Dickinson and Tyco are large corporatioﬁs that also
manufacture hypodermic products. Becton Dickinson and Tyco manufacture what they term
‘a safety syringe, using technology that is different from, and inferior to, Retractable’s
technology. Novation and-Premi.er do not manufacture, handle, or ship medical devices, with
the possible exception of certain private label products. Instead, Defendants Novation and
Premier are administrative “middlemen,” the conduit between medical device manufacturers
and healthcare providers, also known as “Group Purchasing Organizations” or “GPOs.”" In
practice, Defendant GPOs’ true function in the medical device market is to- deliver
substantial market share to monopolistic medical device manufacturers, such as Defendant
Manufacturers, in exchange for substantial “administrative fees” and other forms of
remuneration and benefits. The GPOs in this case are being sued not only as independent

entities, but also as agents for their member facilities.

! In some portions of this Complaint, Plaintiff shall refer to “Defendant GPOs” to represent Novation, L.L.C.; VHA,
Inc.; Premier, Inc.; and Premier Purchasing Partners, L.P.

Second Amended Complaint - 7
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course of illegal conduct designed to unlawfully exclude and suppress compstition in the
. relevant miarketin Vidlafion 0T the state afid Tederdl antitrust laws.

25. In the alternative, in addition to the relevant product market as defined abové,
Defendant Manufacturers have used their market power to create leverage and exclude
Retractable from other product markets (“leveraged product markets”). The leveraged

- .iproduct markets.in this lawsuit consist of: |
a, the market for winged IVs purchased from Defendant Manufact.urers either
with or without the help of GPOs and eventually sold to hospitals, healthcare
providers, and consumers throughout the United States;
b. the market for catheter devices purchésed from Defendant Manufacturers
either with or without the help of GPOs and eventually sold to hospitals,
healthcare providers, and consumers throughout the United States; and
c. the market for dental syringes purchased from Defendant Manufacturers
either with or without the help of GPOs and eventually sold to hospitals,
healthcare providers, and consumers throughout the United States.

26. The hypodermic products market in this Jawsuit, as defined above, is used by
Defendants as traditional l.everaging to improve their ability to compete in ﬂ';e winged IV,
catheter, and déntal syringe markets where their technology.is lagging behind; and/or as
defensive leveraging to foreclose those winged IV, catheter, and dental syringe markets
bec.ause of worries about a possible declining hypodermic products market dominance. This
leveraging to gain or keep market share is used by Defendants in ways other than by
competitive means.

Second Amended Complaint - 9
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course of illegal conduct designed 1o umlawfully exclude amd suppress competition in the

o ~~‘felemtnmatksetmmankets&nmolaﬁmoﬁhe.stateandfedeml,anﬁnmﬂaws.A_Asa,proxima.te
result of the exercise of monopoly power and anti-competitive acts, Retractable has not only
been able to sell only a limited number of hypodermic products, but it has also been totally
excluded from other needle product markets, such as for winged I'Vs, catheter devices, and
dental syringes.

30. With the knowledge, consent, and assistance of Defendant GPOs, Defendant
Manufacturers have used anti-competitive sales and marketing practices (such as tying
and/or bundling) and have entered into exclusive dealing contracts and/or other agreements
with Defendant GPOs, other GPOs, hospitals, and healthcare providers to restrict the
purchasing decisions to Defendant Manufacturers for hypodermic products in derogation of
competition. These combinations and the resulting anti-competitively favored access has
enabled Defendant Manufacturers to acquire and maintain their dominant and anti-
competitive market position in the relevant product market.

31 .. Specifically, through contracts and other agreements between Defendant
Manufacturers and Defendant GPOs, Defendant Manufacturers induced Defendant GPOs to
grant Defendant Manufacturers virtually exclusive availability to purchase's of member
hospitals and healthcare providers, and induced Defendant GPOs and healthcare providers
not to deal with, contract with, or enter into .business rélationships with Defendant
Manufacturers’ competitors, including Plaintiff, in the market for hypodermic products

and/or other leveraged markets. Defendant Manufacturers have taken such actions with the

Second Amended Complaint - 1]
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knowledge, consent, and -assisténce of Defendant GPOs. Examples of these actions ﬁnd
. combiations include, but are ot limited to, the Tollowing:

a. Tyco exercised control over VHA, Inc. and the relevant market when
representatives of VHA, Inc. told Retractable representatives that they
would need permission from Tyco to allow Retractable to sell products to

- S VIA-Gavitities.”-Retractablewas firther-told.by.a.VHA sepresentative
that without Tyco’s permission, no sales of Retractable products would
ever occur in VHA facilities, even if Retractable provided their
hypodermic products for free. This exercise of market power unreasonably
constrained consumer choices among market alternatives and caused los;s

of sales for Retractable.

b. Becton Dickinson exercised control over Novation and the relevant market
when representatives of Novation told Retractable representatives that they
wanted to market Retractable’s blood collection product by substantially
raising its price and splitting the profits. However, it was made clear that
Becton Dickinson would have to approve such an arrangement. This
exercise of power unreasonably constrained consumer choices among
market alternatives, adversely affected the. entry of a competitor to the
market, and caused loss of sales for Retractable.

c. Becton Dickﬁson exercised control over Premier wheii a representative of
Premier sent a letter to Doug Hawthorne, President and CEO of

Presbyterian Healthcare System, a founding and shareholding member of

Second Amended Complaint - 12
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Premier, stating that in order for Retractable to break into the market he
-would- recommend - that "Retractabie:visit -4 Premier-Becton”Dickinson
development site and pay to have the product evaluated against other
technologies, including Becton Dickinson’s products. He further
recommended that Retractable contact specific people at Mount Sinai
... Hospital<in New. -York, swho.upon.information.and.belief. have. ties to
Defendants Premier and Becton Dickinson, to have the product evaluated,
at a cost of $1 million. Upon further information and belief, these
suggestions were nothing more than a charade, another barrier to the
relevant market or markets. This exercise of power unreasonably
constrained consumer choices among market alternatives and caused loss
of sales for Retractable.

d. Becton Dickinson exercised control over Novation when Baptist Health
System, a San Antonio, Texas facility under a VHA Opportunities
Contract, reported that if it purchased even one box of Retractable

hypodermic products, it would lose $300,000 in rebates and incentives.
These actions (i) decreased quality of hypodermic products, (ii) increased' Defendants’
market power, and (iii) had a dramatic anti-competitive impact in restraining entry ofa
competitor into the relevant market or markets, The actions and combinations described
herein further have foreclosed opportunities for consumers to shop elsewhere for hypodermic
products. The pervasive control by Becton Dickinson, through interlocking contracts and its

relationship with GPOs, effectively prevents any GPO member from shopping elsewhere.

Second Amended Complaint - 13
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hospitals’ employees, and healthcare providers to (i) gramt Defendant Manufacturers virtually
- ‘exclusive availability to puithuses by these groups;and (i) to-induce Defendant- GPOsnot to
contract or enter into business relationships or contracts with Defendant Manufacturers’
competitors, including Plaintiff, in the relevant market.
34. Defendant Manufacturers, with the knowledge, consent, and assistance of
~Defendant. GPOs, .also.monitored .and.illegally threatened Defendant GPOs,. other GPOs,
hospitals, and healthcare providers with sanctions consisting of, but not limited to: (i)
expulsion or threat of expulsion from the GPO, (ii) withdrawal of product availability, (iii)
withdrawal of business opportunities, and (iv) withdrawal of financial incentives and
kickbacks., An example includes, but is not limited to when Premier threatened the
withdrawal of financial incentives of Becton Dickinson if a hospital or facility participated in
an evaluation contract for retractable products offered by Premier. Premier also threatened to
expel Iowa Health Systems as a stockholder member for breach of a Purchasing Partners
Compliancg; Policy. These actions were taken to induce Defendant GPOs, other GPOs,
hospitals, and healthcare providers to grant Defendant Manufacturers virtually exclusive
availability to purchases by these groups, and to induce Defendant GPOs not to deal with,
contract with, or enter .into business relationships with Defendant M;nufacturers’
competitors, including Plaintiff, in the relevant market.
35. Defendant Manufacturers, with the knowledge, consent, and assistance of
Defendant GPOs, have induced hospitals and healthcare pro.viders‘to purchase their inferior
hypodermic products in part through the use of “tying” or other comparable anti-competitive

leveraging arrangements. Specifically, Defendant Manufacturers, with the knowledge and

Second Amended Complaint - 15
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assistance of Defendant GPOs; have included their less desirable hypodermic products as 8
and healthcare providers are required to purchase in one lot in order (i) to be rewarded with
discounts and financial incentives, or (ii) to avoid sanctions and penalties. The Defendant-
Manufacturers, with the knowledge and assistance of the Defendant GPOs, bundle
..substantially.every product aceded by .a GPO.member from Defendant Mannfacturers with
its inferior hypodermic products, and by use of its ninety percent (90%) relevant market
power and member-penalties for non-compliance, leveraged the members into purchasing
Defendant Manufacturers’ diminished inferior products in the relevant market and other
markets such as the winged IV market, catheter market and dental syringemérket, thereby
reducing (i) the quality of the products in the markets, (ii) competition within the product
markets, and (iif) competition for any reasonably interchangeable alternative product.

36. In addition to the contracts and other agreements that establish the existence of
the concerted action and conspiracy between Defendant Manufacturers and Defendant GPOs,
evidence of such concerted action and conspiracy is found in the actions of Defendants’
attempts to “correct” their prior illegal actions by granting Plaintiff — on a superficial level ~
an opportunity to participa-te in the relevant market thrbugh an evaluation con;.‘ract. During
this process, however, such Defendants continued to maintain the aforementioned illegal
purchasing practices, kickbacks, threats, and pricing structures in order to induce hospitals
and healthcare providers to continue to purchase the products of Defendant Manufacturers.
Premier notified hospitals and facilities that choosing another product couid affect Becton

Dickinson contract incentives. ‘Not surprisingly, Defendants were successful in their

Second Amended Complaint - 16
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attempts to-unreasonably restrain competition in the relevant market or markets, with an
o cpriverseeffectonthe -welfarcof-oonsumers and providers(who mnake use of inferior products

at greater risk to their safety).

37. Defendant Manufacturers unreasonably constrained consumer choices among
market alternatives through their collective action in restricting access to distributors. An
_illustration..of this.behavior. by way of analogy is that both companies managed to keep
another competitor’s (Terumo) hypodermic products out of the relevant market by
contracting with distributors to carry only their manufactured hypodermic products. This
exercise of power effectively made it impossible for Terumo to get its products delivered to
h;aalthcare facilities. These actions also decreased quality, increased defendants’ market
power and had a dramatic impact unreasonably restraining entry into the relevant market.

38. Defendants took such action collectively and individually with a specific intent
to monopolize the relevant market and to leverage that monopoly into other markets, and
with the effect of lessening competition. Defendants ﬂave been successful in the creation of
a monopoly. In the alternative, Defendants’ actions, if allowed by this court to continue,
present a dangerous risk of reaching monopoly power under the circumstances.

39. . Retractable was injured and financially damaged as a result of such illegal

conduct,

C. THE DEFENDANTS’ INTERFERENCE WITH RETRACTABLE’S
EXISTING AND PROSPECTIVE CONTRACTS

40.  Retractable reiterates the factual allegations contained in paragraphs 1 — 39.

Second Amended Complaint - 17
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41. Prior to the events in controversy, Retractable had -entered MOcontractual

- eationistiips With a Tiiiber STHOSpils #nd heatthreare-providersforthesafe-of Retractable’s

superior hypodemiic products. The following incidents of interference with existing

contracts are examples of the many instances of interference with existing contracts that
occurred:

.a.-.Retractable. entered.into.a.contract for safety hypodermic products with

Kaiser Foundation Health Plan, Inc. that was to be effective from May 1,

1999, to April 30, 2000, and which made._ Retractable one of two

companies (Becton Dickinson being the other) that supplied safety

hypodermic products to the Kaiser hospital system. Shortly after that

contract went into effect, Becton Dickinson and Kaiser announéed the

establishment of 2 Becton Dickinson funded $30 million joint clinical

study and a joint product development program. This agreement allowed

Kaiser facilities to purchase Bectdn Dickinson safety-engineered medical

devices at non-safety prices and called for a study of safety-engineered

medical device effectiveness in Kaiser facilities. After the Kaiser

agreemeﬁt became effective, (i) Retractable had to .negotiéte a contract

with a Kaiser-dictated-distributor that dgmanded a huge rebate, (ii)

Retractable’s products were moved into facilities more slowly that Becton

Dickinson’s, (iii) Retractable’s products were ordered by Kaiser facilities

in sizes and quantities which did not reflect actual usage, (iv) false rumors

that Retractable’s products were on backorder circulated, and (V)

Second Amended Complaint - 18
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Retractable’s products were finally removed from Kaiser because of
---eypported~minordefects-that were.-within-standazd.Lolezances. .. Becton
Dickinson’s willful and intentional acts were the proximate cause of
Retractable’s products ultimately being pulled from the shelves of Kaiser
facilities, and Retractable has suffered the loss of sales under that contract.
~.b.-.Retractable entered into.a contract for safety hypodermic products effective
April 1, 1998, through January 31, 2001, with the Department of Veterans
Affairs, Federal Supply Schedule Contact No. V797P-3646k. Sales
representatives from Becton Dickinson worked tirelessly to interfere with
meetings scheduled at VA hospitals, pressuring purchasing agents to delay
Retractable evaluations and using Becton Dickinson evaluation and
presentation time to discuss reasons (false) the hospital should not buy
Retractable products rather than reasons-it should buy Becton Dickinson
products. Becton Dickinson’s willful and intentional acts were the
proximate cause of Retractable’s loss of sales under that contract,

c. Retractable has had various contracts with Sortimat Assembly Systems,
Inc. from October 27, 1995, to build automated assembly equipment.
Some time in the year 2000, Retractable legmed that at some time in the
years preceding, Becton Dickinson representatives pressured Sortimat to
cease doing business with Retractable. Retractable has also learned that
Retractable was not offered the best machine Sortimat could have made for

it. Further, Sortimat has not lived up to its warranty requirements on the

Second Amended Complaint - 19
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machines it made for Retractable which, on information and beﬁef,

| occuriéd “becanss Becron Dickinson ~pressured and -offered-financial
incentives to Sortimat to breach its warranty requirements. Becton
Dickinson’s willful and intentional acts were the proximate cause of loss of
sales because of problems with its assembly machines.

. 42.. Further, Retractable was-in.the .process.of, .and .continues to.negotiate and
discuss contractual relationships with a number of hospitals and healthcare providers for the
sale of Retractable’s superior hypodermic products. Several of such prospective
relationships were reasonably certain to have resulted in actual contracts between Retractable
and hospitals and healthcare providers, given the prospective customers’ pleasure with
Retractable’s (i) superior products in providing safety for healthcare workers in preventing
life-threatening needle stick injuries, and (ii) price. The following incidents of interference
with prospective contracts are examples of many instances of interference that occurred:

a. Retractable had dealings with Tenet HealthSystem Medical, Inc. and its
facilities during the lasf quarter of 1998 and the first quarter of 1999.
These dealings included evaluations of Retractable’s products where
positive feedback resulted. After such evaluations, Tenet sent a proposed
contract for Retractable to sign, which upon award would give Retractable
approved vendor status within the Tenet system. Although Retractable
was able to show that its products would save hospitals money, ultimately
Retractable was not awarded a Tenet contract. Upon information and

belief, Becton Dickinson interfered with that potential contract, by, among

Second Amended Complaint - 20
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-other things, giving Tenet better pricing and other incentives if it would

~-sperificatly not-award-a-contract-te &W&"WH@W&

willful and intentional acts were the proximate cause of loss of sales under

that potential Tenet contract.

b. Retractable had dealings with Columbia/HCA Healthcare Corporation

.and its_facilities during most of 1997 .and .into 1998. These contacts

resulted in over sixty Columbia facilities being interested in purchasing
Retractable’s products. When a meeting was set up to discuss volumes and
pricing at the end of 1997, (ij the meeting was abruptly canceled, (ii)
Retractable representatives were told that the meeting was no longer a
priority, and (iii) Retractable representatives were told that the meeting
would not be rescheduled for several months. Retractable was further told
that although the meeting was Fo be to discuss price, the Retractable
products were too expensive, so no meeting would occur. Upon
information and belief, Becton Dickinson interfered with that potential
contract, by, among other things, giving Columbia better pricing and other
incentives if it would not award a contract to Retracta.ble. Becton
Dickinson’s willful and intentional acts were the proximate cause of loss of

sales under that potential Columbia contract

43. As a direct result of Defendants’ conspiracy to monopolize and anti-

competitive behavior, as well as conduct in providing kickbacks, threats, sanctions,

inducements, and other illegal conduct, hospitals and healthcare providers which had
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contracted with Retractable-terminated- their contractual relationships in :order to conduct

44, As a direct result of Defendants; conspiracy to monopolize and anti-
competitive behavior, as well as conduct m providing kickbacks, threats, sanctions,
inducements, and other illegal conduct, hospitals and healthcare providers who had

. seasonable probabilities.of entering into contractual relationships with Retractable terminated
their contacts and refused to enter into contractual relationships.

45. The result of such conduct of Defendants was foreseeable, and occurred
directly as a result of Defendants’ intentional and malicious actions for the purpose of
building and maintaining their monopolistic practices, as well as for the purpose of harming
Plaintiff and other competitor manufacturers of hypodermic products. The evidence will
show that under such circumstances, Defendants acted illegally and without privilege or
justification in taking such coercive action.

46. | Retractable was injured and financially damaged as a result of such conduct.

D. DEFENDANTS’ CONDUCT IN DISPARAGING PLAINTIFF AND
PLAINTIFF’S PRODUCTS ]

47. Retractable reiterates the factual allegations contained in paragraphs 1 —46.

48. 1In the course of building and maintaining its monopolistic practices,
Defendants published to Retractable’s customers, prospective customers, other GPOs, an;l
other purchasers of hypodermic products certain statements about Retractable and the quality

of Plaintiff’s products. Some specific examples of such disparagement include, but are not

limited to:
Second Amended Complaint - 22
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a.  Telling representatives of the healthcare workers union, the
BT that “Torm Shew-is-the -reason-that-no-one-will.purchase Retractable

products;

b. Publishing to healthcare workers that the Retractable products

deliver inaccurate dosaging;
¢.  .Publishing.to healthcare workers that the Retractable products
cause hematomas;

d. Telling members of the financial world that the Retractable
products cannot be manufactured for less than $.50 per syringe, a cost that
would not allow for widespread use, because of difficulties manufacturing in
high volumes; and

€. Telling healthcare workers that Retractable’s employees are not
reasonable business people.

49. | Such statements were, at the time, and continue to be, false statements of fact.

50. Defendants were aware of the statements’ falsity at the time, and they
nonetheless elected to make such statements. In the alternative, Defendants entertained
serious doubts as to the truthfulness of the statements about Plaintiff and Plaintiff’s products,

and nevertheless elected to make such statements.

51. The result of such false statements of Defendants was foreseeable, and

‘occurred directly as a result of Defendants’ intentional and malicious actions for the purpose

of building and maintaining their monopolistic practices; such statements were made with ill

will for the purpose of harming the Plaintiff in the relevant market or markets. The evidence

Second Amended Complaint - 23
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aimed &t providing enhanced safety for healthcare providers who are at risk from needle

55. A second consequence of this unlawful, anti-competitive conduct has been that
Defendant Manufacturers, with the knowledge, consent, and assistance of Defendant GPOs,
have been successful in directly fixing prices in the nationwide market for hypodermic
. products.and/or. in. the..products in.the. leveraged markets. More specifically, Defendant
Manufacturers have been successful at charging purchasers of hypodermic products and/or
other leveraged market products roughly the same price, which eliminates or reduces
competition in these market areas. In the alternative, because of the acts of Defendants, the
resulting pfice for the purchase of hypodermic products and/or products in the leveraged
markets are virtually parallel nationwide, and cannot be explained merely in terms of
coincidence, fate, or the conformity of behavior due to unilateral action.

56. A third consequence of this unlawful, anti-competitive conduct has been that
Defendant Manufacturers, with the knowledge, consent, and assistance of Defendant GPOs,
have been successful in indirectly fixing prices in the nationwide market for hypodermic
products and/or products in the leveraged markets. More specifically, Defendant
Manufacturers and Defendant GPOs have indirectly influenced the price for hypodermic
products and/or other leveraged market products by (i) ;estraining competition in the relevant
market or markets, (ii) limiting available supply of similar products to member hospitals and
healthcare provi&ers, (iii) refusing to deal with and thereby blocking entry of competitors of
Defendant Manufacturers, and (iv) exchanging information that has an influence on pricing

decisions. Alternatively, because of the acts of Defendants, the resulting price for the

Second Amended Complaint - 25
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’
purchase ‘of hypodermic products and/or other leveraged market products. are virtually
-confonnity of behavior due to unilateral action.
57. A fourth consequence of this unlawful, anti-competitive condu;:t has been that
Defendant Manufacturers, with the knowledge, consent, and assistance of Defendant GPOs,
.. .have.deprived Plaintiff and others of the benefit of free and open competition in the sale of
hypodermic products and/or other leveraged market products. These practices (i) decreased
quality of those products, (ii) increased Defendan;s’ market power or powers, (iii)
unreasonably restrained entry into the relevant market or markets, (iv) increased costs to
copsumers by preventing competitive entrants from reaching economies of scale, and (v)
unreasonably restrained competition by channeling consumer choices to Defendant .
Manufacturers’ products, thereby effectively excluding all competing vendors’ access to the
hypodermic product market and/or other leveraged markets and unreasonably constraining
consumer choices among market alternatives. These actions permit Retractable to recover
from Defendants: (1) actual damages in lost profits and additional compensation; (2)
pinitive damages; (3) additional damages as provided by statute; (4) injunctive relief; (5)

costs of suit, including reasonable attorney fees and prejudgment and post-judg:'nent interest.

IV. CAUSES OF ACTION

A. STATE AND FEDERAL ANTITRUST ACTS

58 Retractable reiterates the factual allegations contained in paragraphs 1 —-57.
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59. The -aforementioned illegal conduct of Defendants, in concert and in-
"*'mwmmm&&;ﬁemmm&dmmhwinm@mﬁngm
a. by combining or conspiring among themselves to eliminate, reduce, or
interfere with nationwide competition in the selling of hypodermic products
and/or other leveraged market products;

'b. .by.using.Defendant GPOs to provide different prices for members
versus non-member suppliers and purchasers for the sale and purchase of
goods o_f similar grade and quality, resulting in substantial competitive injury
to interstate commerce and competition;

c. by entering into exclusive dealing contracts or other anti-competitive '
egreements to purchase or exclusively provide to member hospitals and
healthcare providers only those hypodermic products and/or other leveraged
market products manufactured by Defendant Manufacturers;

d. by entering into contracts or other agreements not to deal with,
contract, or purchase hypodermic products manufactured by Plaintiff or other
manufacturers.

e. by ag}ecing to use interlocking, multi-year, anti-competi.tive contracts
and agreements that directly affected, limited, or avoided competition;

f, by providing kickbacks, bribes and otherkillegal financial incentives to
affect, limit, and avoid competition in the market for hypodermic products
and/or in other leveraged products markets, and to enter into future
transactions;

Second Amended Complaint - 27



$Z - uejdwo)) papuawry pusISg

"padeurep £QaIalp Sem pue ‘$195[TB JO 3O} IeWN JUBAI[AT a3
0} §53008 PIIUGP Sem 3[qRIORLAY ‘SIOB SHIEPUFA( JO ynsal emrxod e sV 19
'sEX9 ], SUn0a1JE 1O U1 S0ISIITIOD ‘O} PANWI] A[LIBSS03U
jou Inqg ‘Surpnpul ‘sejess. péuun 3y} UT 20ISWIWOO 2JISINUT UO SI0AKS dannedwos-pue
‘38I9APE ‘aonPOJd 0} sonuyuoo pue ‘paonpoxd syuepuaga( 4Aq I01ABYSQ SIYL 09
“sjoysew sponpoad paBelsasy atp Uy Jo/pue sjonpoxd
osruuopodAy Joy 1orewr agy ur seoud Surxy Apdsapul 10 Apoanp £q N
pue gexrew jonpoxd 8wk
e} Ul 2OUBUITIOP 1a>{ieux N5y pa10a101d pue SI9}EW 10 19Tl jonpoid pan
S} UT 90ISUIUIOD JO JUNOUTE [BIUEISqNS € JO 3MNS0[0810] S} UL PR)[nsal yorym
‘sponpoxd pan Jo seseyomd 801300 O3 1amod 1avzew nayy Suisn £q °f
‘sueaur sARRedwOod £q UBY) JOYI0 SIONIEW JO JXTRUI JIIOUE UL SIeYs o3I
uted 0) 931JoAd] SE J3MIBUL SUO UI 3Ieqs 19)[..mm asn 03 Sundwane £q 1
‘SUOTIOBSUEI) SN 03U}
I3]U9 O} PUB ‘SISINJIBINUBIAl JUepuRje( UBYy U0 s1otiddns wox saseyoind
Supfemr woxy s;onpoxd jexTenr poSeIoadT JoTyo-I0/pue WP”‘“’WPOMQ‘ '
Jo sieseyomd [enuelod pue sroseyond Fuyuaresryy Ae8en 49 'Y
‘suonoesuely
aIniny OJul Iajua O} puB “SPYIBW syonpoid paferoas| Jayjo ul Jo/pue
s150posd-ormaped At JOJ. 13 IRUL St UL W0NNadimied: pIoAR PUE UUHE J00HE
0 mxmamn TerouRugy. feSafL JIpQ. pUE ‘saqliq ‘SRR SUTALR05] Aq ‘8

4

6c'd Sp:e@ <cBBc-18-934



FEB-B1-2022 @9:06 o P.30

62. As a consequence of Defendants® wrongful -acts, Retractable is entitled to
recover-a'joint arid several jutigment against-wil-Beferdants for-its-actual -damages-trobled,
costs of suit, including reasonable attorneys' fees, and pre-judgment and post-judgment
interest at the maximum rate permitted by law.

B. STATE ANTITRUST CONSPIRACY TO MONOPOLIZFE
.+63.- .. «Retractableseiterates.the factual allegations contained in paragraphs 1 - 62.
64. Defendants acted in direct violation of the state antitrust act in conspiring to
. monopolize the relevant market.

65. Defendants have participated in a conspiracy to monopolize the market for
‘hypodermic products in Texas and the United States. In conducting the conspiracy,
Defendants had a common design and understanding, or a meeting of the minds, directed for
the purpose of acquiring and maintaining monopoly powér in the relevant market.

66.  As a result of Defendants’ intentional and unlawful conduct and conspiracy,
Defendants wrongfully blocked Retractable’s access to the relevant market, and thus caused

Retractable to sustain damage to its business and property.

C. TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHIPS

67. Retractable reiterates the factual allegations contained in paragral;hs 1-66.

68. Defendants interfered with Retractable’s busigess relations, including its
existing and prospective business contracts.

69. Defendants had actual knowledge of tﬁe existence of Retractable’s contracts
and its interest therein, or knowledge of facts and circumstances that would lead a reasonable

person to know of their existence. Defendants have willfully and intentionally committed

Second Amended Complaint - 29
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~ 74.  As a result of Defendants’ intentional, unlawful, and unexcused use of

-~disparaging-words-grounded-in-falsity-and-malice,-Retractable was -injured and financially

damaged.

75. Defendants are jointly and severally liable for their actions as described in the

foregoing paragraphs. In addition, because of the knowing and reckless nature of their

. .conduct, Defendants.are liable for punitive.damages.

E. COMMON LAW CONSPIRACY

76.  Retractable reiterates the factual allegations contained in paragraphs 1 - 75.

77. Defendants combined and conspired to defraud Retractable by engaging in the
conduct described above, including, but not limited to, price-fixing and tying agi-eements,
bribes and kickbacks, illegal threats, and attempts to monopolize the sale of hypodermic
products. Each Defendant agreed and intended to participate in the conspiracy, and engaged
in one or more overt acts in the United States or Texas, or both, in furtherance of the
conspiracy.

78.  As a result of Defendants’ intentional, unlawful and unexcused conduct and
conspiracy, Defendants wrongfully denied Retractable’s access to the relevant market or
markets, thereby injuring Retractable and damaging it financially. '

79. Defendants are jointly and severally liable for Retractable’s damages.

Further, because of the knowing and reckless nature of their conduct, Defendants are liable

for punitive damages.
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p
g, - roquiredd by Seotien: 16 240} abihe Faxas Business and Commerce. Code, 2
copy of this second amended o.riginal complaint has been mailed to the Attorney General of

the State of Texas.

L. VI._INJUNCTIVE RELIEF

81. Defendants and their co-conspirators have engaged in a continuing pattern and
practice of antitrust violations that are likely to recur unless each is permanently enjoined
from engaging in such unlawful conduct in the future,

82. Retractable seeks an injunction enjoining each Defendant from continuing the
unlawful conduct alleged herein, and from entering into any other combination, conspiracy

or agreement having similar purposes and effects.

VII. PRAYER

Accordingly, Plaintiff Retractable Technologies, Inc. respectfully requests that
Defendants Becton Dickinson & Company, Tyco International (U S), Inc., Tyco Healthcare
Group, L.P., Novation, L.I:.C., VHA, Inc., Premier, Inc., and Premier Purcha;ing Partners,
L.P., be cited to appear, and that Retractable have judgment against Defendants (jointly and
severally where appropriate) for:

a, actual damages;
b. punitive damages;
c. additional and/or treble damages as provided by statute;

Second Amended Complaint - 32
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d. injunctive relief;

- meswoosts-of-suitydneluding.reasanable attomeys’ fees; prezjudgment and post-

judgrnent interest at the maximum rate permitted by law; and

f. such other relief to which Retractable may be entitled.

OF COUNSEL:

PATTON & TIDWELL, L.L.P.

4605 Texas Boulevard

P. O. Box 5398

Texarkana, Texas 75505-5398

(903) 792-7080 (903) 792-8233 (fax)

LANIER, PARKER & SULLIVAN, P.C.
W, Mark Lanier SBN: 11934600
Kent C. Sullivan SBN: 19487300
1331 Lamar, Suite 1550 '
Houston, Texas 77010

(713) 659-5200 (713) 659-2204 (fax)
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Respectfully submitted,

N R i

Nicholas A. Patton

SBN: 15631000

4605 Texas Boulevard

P. 0.Box 5398

Texarkana, Texas 7550505398

(903) 792-7080 (903) 792-8233 (fax)

ATTORNEY IN CHARGE FOR PLAINTIFF
RETRACTABLE TECHNOLOGIES, INC.,
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O’QUINN & LAMINACK

John M. O’Quinn  SBN: 15296000
440 Lyric Centre Building

Houston, Texas 77002

(713) 223-1000 (713) 222-6903 (fax)

GILBERT & MOORE, PLLC
John R. Gilbert SBN: 07898500
222 N. Velasco
.. PO.Box.1819
Angleton, Texas 77516-1819
(979) 849-5741 (979) 849-7729 (fax)

MULLIN HOARD BROWN LANGSTON
CARR HUNT & JOY, L.L.P.

Donald M. Hunt SBN: 10284000
1001 Texas Avenue

P.O. Box 2585

Lubbock, Texas 79408-2565

(806) 765-7491 (806) 765-0553 (fax)
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I hereby certify that I have forwarded a true and correct copy of the above and
foregoing instrument in accordance with the Federal Rules of Civil Procedure to the
following counsel of record by U.S. Certified Mail, Return Receipt Requested and by facsimile
(fastest method) as indicated with an asterisk below, on January, 18, 2002:

Mr. W, David Carter
Mercy, Carter & Elliot, L.L.P.
Texarkana, Texas 75503

Mr. Leslie Gordon Fagen

Mr. Robert A. Atkins

Mr. Joseph J. Frank (*)

Paul, Weiss, Rifkind, Wharton
& Garrison

1285 Avenue of the Americas

New York, New York 10019

Mr. David J. Beck

Mr. Alistair Dawson (*)

Beck, Redden & Secrest, L.L.P.
4500 One Houston Center

1221 McKinney Street
Houston, Texas 77010-2010
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Mr, Winford L. Dunn, Jr.
Dunn, Nutter & Morgan, L.L.P.

+«StatoTine Plaza;Box:8030

Texarkana, Arkansas 71854

Mr. Robert E. Bloch
Mr. Mitchell D. Raup
Mr. Gary A. Winters
Mayer, Brown & Platt
1909 K, St., N.W.
‘Washington, D.C. 20006

Mr. J. Dennis Chambers

Atchley, Russell, Waldrop
& Hlavinka

P. O. Box 5517

1710 Moores Lane

Texarkana, Texas 75505

Mr. James K. Gardner (*)
Neal, Gerber & Eisenberg
2 N. LaSalle St., #2200
Chicago, Illinois 60602

Mr. John L. Murchison, Jr.
Mr. John P. DeGeeter

..M., D. John:Neese, Jr.

Vinson & Elkins L.L.P.
2300 First City Tower

1001 Fannin

Houston, Texas 77002-6760

Mr. Damon Young

Young & Pickett

P. 0. Box 1897

Texarkana, Arkansas/
Texas 75504 '

wx Wkt

Nicholas A. Patton
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course -of illegal conduct designed 1o ymlawfully exclude and suppress competition in the

---~relevant-market.onrmarketsin violation of the state and federal antitrust laws. . As a proximate
result of the exercise of monopoly power and anti-competitive acts, Retractable has not only
been able to sell only a limited number of hypodermic products, but it has also been totally
excluded from other needle product markets, such as for winged I'Vs, catheter devices, and
dental syringes.

30. With the knowledge, consent, and assistance of Defendant GPOs, Defendant
Manufacturers have used anti-competitive sales and marketing practices (such as tying
and/or bundling) and have entered into exclusive dealing contracts and/or other agreements
with Defendant GPOs, other GPOs, hospitals, and healthcare providers to restrict the
purchasing decisions to Defendant Manufacturers for hypodermic products in derogation of
competition. These combinations and the resulting anti-competitively favored access has
enabled Defendant Manufacturers to acquire and maintain their dominant and anti-
competitive market position in the relevant product market.

31 .4 Specifically, through contracts and other agreements between Defendant
Manufacturers and Defendant GPOs, Defendant Manufacturers induced Defendant GPOs to
grant Defendant Manufacturers virtually exclusive availability to purchase.s of member
hospitals and healthcare providers, and induced Defendant GPOs and healthcare providers
not to deal with, contract with, or enter into ~business rélationships with Defendant
Manufacturers’ competitors, including Plaintiff, in the market for hypodermic products

and/or other leveraged markets. Defendant Manufacturers have taken such actions with the

Second Amended Complaint - { l.
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knowledge, consent, and assistance of Defendant GPOs. Examples of these actions ﬁnd
. comibinations inchude, but are not limited to, the Tollowing:

a. Tyco exercised control over VHA, Inc. and the relevant market when
representatives of VHA, Inc. told Retractable representatives that they
would need permiésion from Tyco to allow Retractable to sell products to

. “#ViIA~facilities.”Retractable was. further-told by.a.VHA sepresentative
that without Tyco’s permission, no sales of Retractable products would
ever occur in VHA facilities, even if Retractable provided their
hypodermic products for free. This exercise of market power unreasonably
constrained consumer choices among market alternatives and caused los.s
of sales for Retractable.

b. Becton Dickinson exercised control over Novation and the relevant market
when representatives of Novation told Retractable representatives that they
wanted to market Retractable’s blood collection product by substantially
raising its price and splitting the profits. However, it was made clear that
Becton Dickinson would have to approve such an arrangement. This
exercise of power unreasonably constrained consumer choices among
market alternatives, adversely affected the. entry of a competitor to the
market, and caused loss of sales for Retractable.

c. Becton Dickinson exercised control over Premier wheii a representative of
Premier sent a letter to Doug Hawthorne, President and CEO of

Presbyterian Healthcare System, a founding and shareholding member of

Second Amended Complaint - 12
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Premier, stating that in order for Retractable to break'intor‘die'markef he
-would- recommetid ‘that Retravtdbie: visit 2 Premier-Becton Dickinson
development site and pay to have the product evaluated égainst other
technologies, including Becton Dickinson’s products. He further
recommended that Retractable contact specific people at Mount Sinai
- ..Hospital 4in Mew. -Yeork, :who.upon.information.and. belief.have. ties. to
Defendants Premier and Becton Dickinson, to have the product evaluated,
at a cost of $1 million. Upon further information and belief, these
suggestions were nothing more than a charade, another barrier to the
relevant market or markets. This exercise of power unreasonably
constrained consumer choices among market alternatives and caused loss
of sales for Retractable.

d. Becton Dickinson exercised control over Novation when Baptist Health
System, a San Antonio, Texas facility under a VHA Opportunities
Contract, reported that if it purchased even one box of Retractable

hypodermic products, it would lose $300,000 in rebates and incentives.
These actions (i) decreased quality of hypodermic products, (i) increasecf Defendants’
market power, and (iii) had a dramatic anti-competitive impact in restraining entry ofa
competitor into the relevant market or markets, The actions and combinations described
herein further have foreclosed opportunities for consumers to shop elsewhere for hypodermic
products. The pervasive control by Becton Dickinson, through interlocking contracts and it3

relationship with GPOs, effectively prevents any GPO member from shopping elsewhere.

Second Amended Complaint - 13
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hospitals’ employees, and healthcare providers to (i) grant Defendant Manufacturers virtually
exchiisive availability 1o puithases by tiwse-groups; and (i) to-induce Defendant-GPOs not 40
contract or enter into business relationships or contracts with Defendant Manufacturers’
competitors, including Plaintiff, in the relevant market.
34. Defendant Manufacturers, with the knowledge, consent, and assistance of
..Defendant GPOs, .also.monitored .and illegally threatened Defendant GPOs, other. .GPOs,
hospitals, and healthcare providers with sanctions consisting of, but not limited to: (i)
expulsion or threat of expulsion from the GPO, (ii) withdrawal of product availability, (i)
withdrawal of business opportunities, and (iv) withdrawal of financial incentives and
kickbacks. An example includes, but is not limited to when Premier threatened the
withdrawal of financial incentives of Becton Dickinson if a hospital or facility participated in
an evaluation contract for retractable products offered by Premier. Premier also threatened to
expel Iowa Health Systems as a stockholder member for breach of a Purchasing Partners
Compliancg Policy. These actions were taken to induce Defendant GPOs, other GPOs,
hospitals, and healthcare providers to grant Defendant Manufacturers virtually exclusive
availability to purchases by these groups, and to induce Defendant GPOs not to deal with,
contract with, or enter 'into business relationships with Defendant Mz.mufacturers’
competitors, including Plaintiff, in the relevant market.
35. Defendant Manufacturers, with the knowledge, consent, and assistance of
Defendant GPOs, have induced hospitals and healthcare providerslto purchase their inferior
hypodermic products in part through the use of “tying” or other comparable anti-competitive

leveraging arrangements. Specifically, Defendant Manufacturers, with the knowledge and
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aésistance of Defendant ‘GPOs; have included their-less-desirable hypedermic products as a
. Waammwmmmmwmwmm
and healthcare providers are required to purchase in one lot in order (i) to be rewarded with
discounts and financial incentives, or (ii) to avoid sanctions and penalties. The Defendant-
Manufacturers, with the knowledge and assistance of the Defendant GPOs, bundle
.substantially. every product aneeded by .8 GPO.member from Defendant Manufacturers with
its inferior hypodermic products, and by use of its ninety percent (90%) relevant market
power and member-penalties for non-compliance, leveraged the members into purchasing
Defendant Manufacturers’ diminished inferior products in the relevant market and other
markets such as the winged IV market, catheter market and dental syringe maiket, thereby
reducing (i) the quality of the products in the markets, (ii) competition within the product
markets, and (iii) competition for any reasonably interchangeable alternative product.

36. In addition to the contracts and other agreements that establish the existence of
the concerted action and conspiracy between Defendant Manufacturers and Defendant GPOs,
evidence of such concerted action and conspiracy is found in the actions of Defendants’
attemnpts to “correct” their prior illegal actions by granting Plaintiff — on a superficial level ~
an opportunity to participa-te in the relevant market thrbugh an evaluation contract. During
this process, however, such Defendants continued to maintain the aforementioned illegal
purchasing Practices, kickbacks, threats, and pricing structures in order to indﬁce hospitals
and healthcare providers to continue to purchase the products of Defendant Manufacturers.
Premier notified hospitals and facilities that choosing another product couid affect Becton

Dickinson contract incentives. -Not surprisingly, Defendants were successful in their
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attempts to-unreasonably -restrain -competition in the relevant market or markets, with an
- - priverseseffect o the welfare-af-consumers and providers.(who.make use of inferior products

at greater risk to their safety).

37. Defendant Manufacturers unreasonably }constrained consumer choices among
market alternatives through their collective action in restricting access to distributors. An
illustration.of this. behavior by way of analogy is that both companies managed to keep |
another competitor’s (Terumo) hypodermic products out of the relevant market by
contracting with distributors to carry only their manufactured hypodermic products. This
exercise of power effectively made it impossible for Terumo to get its products delivered to
héalﬂucare facilities. These actions also decreased quality, increased defendants’ market

power and had a dramatic impact unreasonably restraining entry into the relevant market.

38. Defendants took such action collectively and individually with a specific intent
to monopolize the relevant market and to leverage that monopoly into other markets, and
with the effect of lessening competition. Defendants ﬁave been successful in the creation of
a monopoly. In the alternative, Defendants’ actions, if allowed by this court to continue,
present a dangerous risk of reaching monopoly power under the circumstances.

39. . Retractable was injured and financially damaged as a result of such illegal

conduct.

C. THE DEFENDANTS’ INTERFERENCE WITH RETRACTABLE’S
EXISTING AND PROSPECTIVE CONTRACTS

40. Retractable reiterates the factual allegations contained in paragraphs 1 — 39.

Second Amended Complaint - 17
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41. ‘Prior to the events in comtroversy, Retractable had entered into contractual
ST oSy st hedtcareproviders-fortie safc-of R ble’s

“rélationships With a-nui

superior hypodemiic products. The following incidents of interference with existing

 contracts are examples of the many instances of interference with existing contracts that
occurred:

. .a.-Retractable.entered.into.a.contract for safety. hypodermic products with

Kaiser Foundation Health Plan, Inc. that was to be effective from May 1,

1999, to April 30, 2000, and which made. Retractable one of two

companies (Becton Dickinson being the other) that supplied safety

hypodermic products to the Kaiser hospital system. Shortly after that

contract went into effect, Becton Dickinson and Kaiser announced the

establishment of a Becton Dickinson funded $30 million joint clinical

study and a joint product development program. This agreement allowed

Kaiser facilities to purchase Becton Dickinson safety-engineered medical

devices at non-safety prices and called for a study of safety-engineered

medical device effectiveness in Kaiser facilities. After the Kaiser

agreemeﬁt became effective, (i) Retractable had to negotiéte a contract

with a Kaiser-dictated-distributor that demanded a huge rebate, (ii)

Retractable’s products were moved into facilities more slowly that Becton

Dickinson’s, (iil) Retractable’s products were ordered by Kaiser facilities

in sizes and quantities which did not reflect actual usage, (iv) false rumors

that Retractable’s products were on backorder circulated, and (V)
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Retractable’s products were finally removed from Kaiser because of
-+-rreported-minor defects-that wese -within-standazd Lolezances. . Becton
Dickinson’s willful and intentional acts were the proximate cause of
Retractable’s products ultimately being pulled from the shelves of Kaiser
facilities, and Retractable has suffered the loss of sales under that contract.
.. _.b.~Retractable entered into.a contract for safety hypodermic products effective
April 1, 1998, through January 31, 2001, with the Department of Veterans
Affairs, Federal Supply Schedule Contact No. V797P-3646k. Sales
representatives from Becton Dickinson worked tirelessly to interfere with
meetings scheduled at VA hospitals, pressuring purchasing agents to delay
Retractable evaluations and using Becton Dickinson evaluation and
presentation time to discuss reasons (false) the hospital should not buy
Retractable products rather than reasons-it should buy Becton Dickinson
products. Becton Dickinson’s willful and intentional acts were the
proximate cause of Retractable’s loss of sales under that contract.

c. Retractable has had various contracts with Sortimat Assembly Systems,
Inc. frorr-x October 27, 1995, to build automated assembl;r equipment.
Some time in the year 2000, Retractable learned that at some time in the
years preceding, Becton Dickinson representatives pressured Sortimat to
cease doing business with Retractable. Retractable has also learned that
Retractable was not offered the best machine Sortimat could have made for

it. Further, Sortimat has not lived up to its warranty requirements on the

Second Amended Complaint - 19
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P.21

machines it made for "Retrai:tabl'e‘which,‘ -on -information and beiief,

. occurid “becanss Becron Dickinson -pressured-and-offered -financial
incentives to Sortimat to breach its warranty requirements. Becton
Dickinson’s willful and intentional acts were the proximate cause of loss of
sales because of problems with its assembly machines.

- s42... -«Further,.Retractable was in.the.process.of, .and.continues £o0.negotiate. and
discuss contractual relationships with a number of hospitals and healthcare providers for the
sale of Retractable’s superior hypodermic products. Several of such prospective
relationships were reasonably certain to have resulted in actual contracts between Retractable
and hospitals and healthcare providers, given the prospective cuétomers’ pleasure with
Retractable’s (i) superior products in providing safety for healthcare workers in preventing
life-threatening needle stick injuries, and (ii) price. The following incidents of interference
with prospective contracts are examples of many instances of interference that occurred:

a. Retractable had dealings with Tenet HealthSystem Medical, Inc. and its
facilities during the lasf quarter of 1998 and the first quarter of 1999.
These dealings included evaluations of Retractable’s products where
positive feedback resulted. After such evaluations, Tenet sent a proposed
contract for Retractable to sign, which upon award would give Retractable
approved vendor status within thp Tenet system. Although Retractable
was able to show that its products would save hospitals money, ultimately
Retractable was not awarded a Tenet contract. Upon information and

belief, Becton Dickinson interfered with that potential contract, by, among

Second Amended Complaint - 20
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~other-things, giving Tenet better pricing and other incentives if it would
- ~goerifieaily not-awsrd-a~centract-to-Retractable.~-Becton.-Dickinson’s
willful and intentional acts were the proximate cause of loss of sales under
that potential Tenet contract.

b. Retractable had dealings with Columbia/HCA Healthcare Corporation
..and .its_facilities during most of 1997 .and into 1998. These contacts
resulted in over sixty Columbia facilities being interested in purchasing
Retractable’s products. When a meeting was set up to discuss volumes and
pricing at the end of 1997, (is the meeting was abruptly canceled, (ii)
Reﬁactable representatives were told that the meeting was no longer a
priority, and (iii) Retractable representatives were told that the meeting
would not be rescheduled for several months. Retractable was further told
that although the meeting was to be to discuss price, the Retractable
products were too expensive, so no meeting would occur. Upon
information and belief, Becton Dickinson interfered with that potential
contract, by, among other things, giving Columbia better pricing and other
incentives if it would mot award a contract to Retractz;ble. Becton
Dickinson’s willful and intentional acts were the proximate cause of loss of

sales under that potential Columbia contract |
43. As a direct result of Defendants’ conspiracy to monopolize and anti-
competitive behavior, as well as conduct in providing Kickbacks, threats, sanctions,

inducements, and other illegal conduct, hospitals and healthcare providers which had
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comtracted ‘with Retractable terminated- their contractual relationships in :order to conduct
- enipinmeswith-Pefendant Manufacturersand-Defeadant.GROs.

44. As 5. direct result of Defendants’ conspira;:y to monopolize and anti-
competitive behavior, as well as conduct in providing kickbacks, threats, sanctions,
inducements, and other illegal conduct, hospitals and healthcare providers who had

. seasonable probabilities.of entering into contractual relationships with Retractable terminated
their contacts and refused to enter into contractual relationships.

45. The result of such conduct of Defendants was foreseeable, and occurred
directly as a result of Defendants’ intentional and malicious actions for the purpose of
building and maintaining their monopolistic practices, as well as for the purpose of harming
Plaintiff and other competitor manufacturers of hypodermic products. The evidence will
show that under such circumstances, Defendants acted illegally and without privilege or
justification in taking such coercive action.

46. Retractable was injured and financially damaged as a result of such conduct.

D. DEFENDANTS’ CONDUCT IN DISPARAGING PLAINTIFF AND
PLAINTIFF’S PRODUCTS .

47. Retractable reiterates the factual allegations contained in paragraphs 1 — 46.
48. In the course of building and maintaining -its monopolistic practices,
.Defendants published to Retractable’s customers, prospective customers, other GPOs, and
other purchasers of hypodermic products certain statements about Retractable and the quality

of Plaintiff’s products. Some specific examples of such disparagement include, but are not

limited to:
Second Amended Complaint - 22
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r

a.  Telling representatives -of the healthcare workers union, the
-~ SETU: tat Tom-Shaw-is-the-reason-that-no-one-will.purchase Retractable

products;

b. Publishing to healthcare workers that the Retractable products
deliver inaccurate dosaging;

c.  Publishing to. healthcare workers that the Retractable products
cause hematomas;

d. Telling members of the financial world that the Retractable
products cannot be manufactured for less than $.50 per syringe, a cost that
would not allow for widespread use, because of difficulties manufacturing in
high volumes; and

e. Telling healthcare workers that Retractable’s employees are not
reasonable business people.

49. | Such statements were, at the time, and continue to be, false statements of fact.

50, Defendants were aware of the stétements’ falsity at the time, and they
nonetheless elected to make such statements. In the alternative, Defendants entertained
serious doubts as to the truthfulness of the statements about Plaintiff and PIaintift‘ s products,
and nevertheless elected to make such statements.

51. Tﬁe result of such false statements of Defendants was foreseeable, and
occurred directly as a result of Defendants’ intentional and malicious actions for the purpose
of building and maintaining their monopolistic practices; such statements were made with ill

will for the purpose of harming the Plaintiff in the relevant market or markets. The evidence

Second Amended Complaint - 23
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aimed-at providing enhanced safety for healthcare providers who are at.risk from needle

55. A sg.cond consequence of this unlawful, anti-competitive conduct has been that
Defendant Manufacturers, with the knowledge, consent, and assistance of Defendant GPOs,
have been successful in directly fixing prices in the nationwide market for hypodermic

. products-and/or. in. the .p;oducts‘jn.the-leveraged, markets. More specifically, Defendant
Manufacturers have been successful at charging purchasers of hypodermic products and/or
other leveraged market products roughly the same price, which eliminates or reduces
competition in these market areas. In the alternative, because of the acts of Defendants, the
resulting pfice for the purchase of hypodermic products and/or products in the leveraged
markets are virtually parallel nationwide, and cannot be explained merely in terms of
coincidence, fate, or the conformity of behavior due to unilateral action.

56. A third consequence of this unlawful, anti-competitive conduct has been that
Defendant Manufacturers, with the knowledge, consent, and assistance of Defendant GPOs,
have been successful in indirectly fixing prices in the nationwide market for hypodermic
products and/or products in the leveraged markets. More specifically, Defendant
Manufacturers and Defendant GPOs have indirectly influenced the price for hypodermic
products and/or other leveraged market products by (i) restraining competition in the relevant
market or markets, (ii) limiting available supply of similar products to member hospitals and
healtheare providers, (iii) refusing to deal with and thereb}; blocking entry of competitors of
Defendant Manufacturers, and (iv) exchanging information that has an influence on pricing

decisions. Alternatively, because of the acts of Defendants, the resulting price for the
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purchase of -hypodermic products andlor otier ieveraged market products are virtually
“r.onfonnity of behavior due to unilateral action.

57. A fourth consequence of this unlawful, anti-competitive conduct has been that
Defendant Manufacturers, with the knowledge, consent, and assistance of Defendant GPOs,

" have deprived Plaintiff and others of the benefit of free and open competition in the sale of
hypodermic products and/or other leveraged market products. These practices (i) decreased
quality of those products, (ii) increased Defendants’ market power or powers, (iii)
unreasonably restrained entry into the relevant market or markets, (iv) increased costs to
consumers by preventing competitive entrants from reaching economies of scale, and (V)
unreasonably restrained competition by channeling consumer choices to Defendant .
Manufacturers’ products, thereby effectively excluding all competing vendors’ access to the
hypodermic product market and/or other leveraged markets and unreasonably constraining
consumer choices among market alternatives. These actions permit Retractable to recover
from Defendants: (1) actual damages in lost profits and additional compensation; (2)
punitive damages; (3) additional damages as provided by statute; (4) injunctive relief; (5)

costs of suit, including reasonsble attorney fees and prejudgment and post-judgr'nent interest.

IV. CAUSES OF ACTION

A. STATE AND FEDERAL ANTITRUST ACTS

58 Retractable reiterates the factual allegations contained in paragraphs 1 —57.
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459. The -aforementioned illegal .conduct of Defendants, in concert and in-
- - -~~conspiracy-with-one snother;vielates-state.and faderal.antitrust Jaw.in the following manner:
é.. by combining or conspiring among themselves to eliminate, reduce, or
interfere with nationwide competition in the selling of hypodermic products
and/or other leveraged market products;
b. .by.using Defendant GPOs to provide different prices for members
versus non-member suppliers and purchasers for the sale and purchase of
goods qf similar grade and quality, resulting in substantial competitive injury
to interstate commerce and competition;
c. by entering into exclusive dealing contracts or other anti-competitive '
agreements to purchase or exclusively provide to member hospitals and
healthcare providers only those hypodermic products and/or other levemged
market products manufactured by Defendant Manufacturers;
d. by entering into contracts or other agreements not to deal with,
contract, or purchase hypodermic products manufactured by Plaintiff or other
| manufacturers.

e. by ag‘reeing to use interlocking, multi-year, anti-competi'tive contracts
and agreements that directly affected, limited, or avoided competition;
f, by providing kickbacks, bribes and other.illegal financial incentives to
affect, limit, and avoid competition in the market for hypodermic products
and/or in other leveraged products markets, and to enter into future
transactions;
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~disparaging-words-grounded-in-falsity-and maliceRetractable-was .injured .and financially

74. As a result of Defendants’ -intentional, unlawful, and unexcused use of

damaged.

75. Defendants are jointly and severally liable for their actions as described in the

foregoing paragraphs. In addition, because of the knowing and reckless nature of their

. .conduct, Defendants.are liable for punitive.damages.

E. COMMON LAW CONSPIRACY

76.  Retractable reiterates the factual allegations contained in paragraphs 1 - 75.

77.  Defendants combined and conspired to defraud Retractable by engaging in the
conduct described above, including, but not limited to, price-fixing and tying agreements,
bribes and kickbacks, illegal threats, and attempts to monopolize the sale of hypodermic
products. Each Defendant agreed and intended to participate in the conspiracy, and engaged
in one or more overt acts in the United States or Texas, or both, in furtherance of the
conspiracy. |

78.  As a result of Defendants’ intentional, unlawful and unexcused conduct and

conspiracy, Defendants wrongfully denied Retractable’s access to the relevant market or

L]

.markets, thereby injuring Retractable and damaging it financially.

79. Defendants are jointly and severally liable for Retractable’s damages.
Further, because of the knowing and reckless nature of their conduct, Defendants are liable

for punitive damages.
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d. injunctive relief;

- e, wo0sts-of -suit ncluding. reasonable attomeys’ fees; prezjudgment and post-

judgment interest at the maximum rate permitted by law; and

f. such other relief to which Retractable may be entitled.

OF COUNSEL:

PATTON & TIDWELL, L.L.P.

4605 Texas Boulevard

P. O. Box 5398

Texarkana, Texas 75505-5398

(903) 792-7080 (903) 792-8233 (fax)

LANIER, PARKER & SULLIVAN, P.C.
W, Mark Lanier SBN: 11934600
Kent C. Sullivan SBN: 19487300
1331 Lamar, Suite 1550

Houston, Texas 77010
(713) 659-5200 (713) 659-2204 (fax)

Second Amended Complaint - 33

Respectfully submitted, |

Nicholas A. Patton

SBN: 15631000

4605 Texas Boulevard

P. O.Box 5398

Texarkana, Texas 7550505398

(903) 792-7080 (903) 792-8233 (fax)

ATTORNEY IN CHARGE FOR PLAINTIFF
RETRACTABLE TECHNOLOGIES, INC,

P.34
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O’QUINN & LAMINACK
JohnM. O’Quinn  SBN: 15296000
e T Cenre Buitd
440 Lyric Centre Building
Houston, Texas 77002
(713) 223-1000 (713) 222-6903 (fax)

GILBERT & MOORE, PLLC
John R. Gilbert SBN: 07898500
222 N. Velasco
.. PLO.Box 1819
Angleton, Texas 77516-1819
(979) 849-5741 (979) 849-7729 (fax)

MULLIN HOARD BROWN LANGSTON
CARR HUNT & JOY, L.L.P.

Donald M. Hunt SBN: 10284000
1001 Texas Avenue

P.0O.Box 2585

Lubbock, Texas 79408-2565

(806) 765-7491 (806) 765-0553 (fax)

Second Amended Complaint - 34

P.35
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I hereby certify that I have forwarded a true and correct copy of the above and
foregoing instrument in accordance with the Federal Rules of Civil Procedure to the
following counsel of record by U.S. Certified Mail, Retum Receipt Requested and by facsimile
(fastest method) as indicated with an asterisk below, on January, 18, 2002:

Mr. W, David Carter
Mercy, Carter & Elliot, L.L.P.

“1730GallettaOks Drive

Texarkana, Texas 75503

Mr. Leslie Gordon Fagen

Mr. Robert A. Atkins

Mr. Joseph J. Frank (*)

Paul, Weiss, Rifkind, Wharton
& Garrison

1285 Avenue of the Americas

New York, New York 10019

Mr. David J. Beck
Mr. Alistair Dawson (*)

Beck, Redden & Secrest, L.L.P.

4500 One Houston Center
1221 McKinney Street
Houston, Texas 77010-2010

Second Amended Complaint - 35

Mr. Winford L. Dunn, Jr.
Dunn, Nutter & Morgan, L.L.P.

- State-TinePlaza; Box:8030

Texarkana, Arkansas 71854

Mr. Robert E. Bloch

Mr. Mitchell D. Raup
Mr. Gary A. Winters
Mayer, Brown & Platt
1909 K, St., N.W.
‘Washington, D.C. 20006

Mr. J. Dennis Chambers

Atchley, Russell, Waldrop
& Hlavinka

P. O. Box 5517

1710 Moores Lane

Texarkana, Texas 75505

Mr. James K. Gardner (*)
Neal, Gerber & Eisenberg
2 N. LaSalle St., #2200
Chicago, Iilinois 60602

Mr. John L. Murchison, Jr.
Mr. John P. DeGeeter

ML, JOhﬂ.Neese, Jr.

Vinson & Elkins L.L.P.
2300 First City Tower

1001 Fannin

Houston, Texas 77002-6760

Mr. Damon Young
Young & Pickett
P.O.Box 1897
Texarkana, Arkansas/
Texas 75504 '

wx VSIE

Nicholas A. Patton

TOTAL P.36
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS  JUN 08 7004

Retractable Technologies, Inc.

V. 5:01-cv-36

<On 02 WO <Oo WO

Becton Dickinson

ORDER
This case is hereby set for initial pre-trial conference on Friday, June 18, 2004, at 10:00

am. On the occasion of this conference, the following matters will be addressed: 1) jury
sclection, 2) juror questionnaires, 3) juror notehooks, and 4) other pre-trial issues. However, no
pending motions shall be argued at this time.

~
SIGNED this % day of June, 2004.

o | Nt Y W\ W

DAVID FOLSOM
UNITED STATE DISTRICT JUDGE

TEXARKANA DIVISION o m
OEPYTY

B N et




IN THE UNITED STATES DISTRICT COURT FLED-C;

FOR THE EASTERN DISTRICT OF TEXAS S8 IETA .
TEXARKANA DIVISION 0 ’
Retractable Technologies, Inc. TEXAGE £y
v § 5:01-:3#
8 — LT
Becton Dickinson 8
ORDER

On June 18, 2004, the initial pre-trial conference was held in this matter. (Doc. No. 435).

After conferring with the parties, the Court hereby ORDERS:

)
2)

3)

9

5)

Final pre-trial conference shall be held in this case on Tuesday, July 6, 2004.

Jury selection shall be held on Wednesday, July 7, 2004. Each side shall have one
(1) hour to question the panel. The parties ghall bear in mind that jury
questionnaires have been employed in this case with the object of simplifying the
jury selection process. Each side shall have eight (8) strikes.

The initial draft of the proposed jury charge shall be submitted no later than the
Friday before testimony begins. Trial will begin on Monday, July 12, 2004. The
draft jury charge shall be filed by Friday, July 9, 2004.

The motions in limine filed previously (when this case was scheduled for trial in
February, 2004) will be revised and resubmitted at the request of the parties. The
revised motions in limine shall be filed no later than June 30, 2004.

Each side shall provide a minimum of forty-eight (48) hours notice to the other
side concerning the witnesses to be called.

Each side shall have one (1) hour for their opening statements, As indicated in the
Court’s order of January 21, 2004 (Doc. No. 411), this time will not be deducted
from the thirty (30) hours of trial time which has been allotted to cach side.

s
SIGNED this _L=\ day of June, 2004.

D N

DAVID FOLSOM
UNITED STATES DISTRICT JUDGE
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Distribution Asreement

Retractable Technologies, Inc., a Texas U.S.A. corporation (“Manufacturer”), ax{d
)V NC ,an _TEMAS corporation (“Distributor”), enter into this
Distribution Agreement (the “Agreement™) and agree as follows:

1. Term of Agreement. The “Term” of this Agreement shall commence on the date of
execution by both Manufacturer and Distributor, and shall continue until December 31, 2003. This
Agreement may be renewed annually for one year terms not to extend beyond December 31, 2008.
Distributor shall ship at least one container per quarter to each country listed as part of the exclusive
territory described hereinafter in section 2. Territory, in order for said country to remain a part of
the Distributor’s exclusive territory.

2. Territory. The “Territory” covered by this Agreement consists of the countries listed
under “Exclusive Active Territory.” Distributor has the right to sell Products to end users and
distributors in the Territory. Distributor shall not i) sell Products outside the Temitory, either
directly or indirectly; ii) sell Products to another who may resell them outside the Territory; or iii)
purchase Products outside the Territory unless purchased directly from Manufacturer.

Distributor’s “Exclusive_Active Territory” is Saudi Arabia, Syria, Iraq, Turkey, Iran,
Pakistani, Kuwait; Morocco; Algeria, Tunisia; Egypt, Sudan; Afghanistan, Oman, Yemen, and the
United Arab Emirates. Distributor shall use its best efforts to actively solicit orders within
Distributor’s Active Territory.

3. Product and Pricing. The products that Manufacturer will sell to Distributor under this
Agreement (the “Products”) and the prices at which Manufacturer will sell the Products to
Distributor during the first twelve (12) months of this Agreement are set forth in Exhibit A to this
Agreement. Manufacturer must provide Distributor with four (4) months prior notice of any price
increase. This price does not include, and Distributor shall be responsible for, any applicable
shipping costs, any applicable taxes imposed by taxing authorities outside the United States, or any
customs duties imposed by the United States government or any other government,

4. Volume. Manufacturer shall make available and Distributor shall order a minimum of
two (2) containers in the year 2001, four (4) containers in the year 2002 and eight (8) containers in
the year 2003. Orders shall be placed for full cases and not partial cases and shall be placed in
increments of a twenty (20) foot or six (6) meter shipping “Container”. Purchases which exceed this
agreed volume are not guaranteed by this Agreement and are conditioned on the further written
agreement of the parties regarding price and availability. Any agreement to purchase volumes
beyond that set forth above shall (unless such agreement states otherwise) be subject to all terms of
this Agreement except for the terms governing price and volume.

5. Oxders. In the event of any conflict between the terms of this Agreement and the terms
of Distributor’s purchase orders or Manufacturer’s invoices or confirmations, the terms of this
Agreement shall prevail.

Reuacrable Technologies - Distribution Agreement «Page 1 of 9 - Mfr: _J-< Dist _hd
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release, effective April 27, 2004, is made between
Retractable Technologies, Inc., a company organized under the laws of the State of Texas and
having a principal place of business in Collin County, Texas (“RTI”) and Thomas J. Shaw
(“Shaw™), an individual residing in Collin County, Texas (collectively “Plaintiffs™) and New
Medical Technology, Inc. (“NMT, Inc.”), an Indiana corporation with its principal placc of
business at 23 National Drive. Forge Park, Franklin, Massachusetts 02038, New Medical
Technology, LTD (“NMT, LTD"), a company organized under the laws of Scotland and the
United Kingdom, with its principal place of business in Livingston, Scotland, and NMT Group
PLC (“NMT Group™). a company organized under the laws of Scotland and the United
Kingdom, with its principal place of business in Livingston, Scotland (collectively “NMT™).

WHEREAS, Thomas J. Shaw is the owner of the entire right, titlc. and interest in U.S.
Patent Nos. 5,385,551; 5,578,011; and 6,090,077 (the “Assertcd Patents™) subject only to an
exclusive license granted to RTI;

WHEREAS, on February 2. 2002, RTI filed a Complaint against NMT in the United
States District Court for the Eastern District of Texas, Sherman Division, Case No. 4:02-CV-34,
which alleged that NMT was infringing RTI's rights under U.S. Patent Nos. 5,578,011 (“the '011
patent™) and 6,090,077 (“the '077 patent™) by using, importing, marketing, distributing, offering
for sale, and selling a Safety Syringe (the “NMT Safety Syringe™) in thc United States;

WHEREAS, on May 2, 2002. RTI filed a First Amended Complaint against NMT in the
United States District Court for the Eastern District of Texas, Sherman Division, Case No. 4:02-
CV-34, which alleged that NMT was infringing RTT's rights under the '011 and '077 patents by

using, importing. marketing, distributing, offering for sale, and sclling the NMT Safety Syringe
in the United States;

WHEREAS, on July 2, 2002, NMT filed a Counterclaim and Request for Joinder of
Thomas J. Shaw in the United Statcs District Court for the Eastern District of Texas, Sherman

-1-

DALLAS:75329/82224:1275711v3
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Division, Case No. 4:02-CV-14, requesting joindcr of Thomas J. Shaw as a party to the Action
and alleging that NMT was not infringing the ‘011 and ‘077 patents and that the ‘011 and ‘077

patents were invalid and unenforceable, and requesting an award of NMT's costs against RTI;

WHEREAS, on August 14, 2002, the United States District Court for the Eastern District
of Texas, Sherman Division. ordered the joinder of Thomas J. Shaw as a counter defendant in
Case No. 4:02-CV-34;

WHEREAS, on February 19, 2003, RTI and Shaw filed a Complaint in the United States
District Court for the Eastern District of Texas, Shcrman Division, Case No. 4:03-CV-49. which
alleged that NMT was infringing U.S. Patent No. 5,385,551 (“the '551 patent”) by using,
importing, marketing, distributing, offering for salc, and selling the NMT Safety Syringe in the
Unitcd States;

WHEREAS, on March 18. 2003, Plaintiffs filed a Second Amended Complaint against
NMT in the United States District Court for the Eastern District of Texas, Sherman Division,
Case No. 4:02-CV-34, which alleged that NMT was infringing the '011 and ‘077 patcnts by
using, importing, marketing, distributing, offering for salc, and selling the NMT Safety Syringe
in the United States; |

WHEREAS. on April 4, 2003, NMT filed a counterclaim against RTI and Shaw alleging
that the '551 patent was not infringed. was invalid and unenforceable, and requesting an award of
NMT's costs against RTI and Shaw:

WHEREAS. on April 14, 2003, the parties filed a Joint Motion to consolidate Case No.
4:02-CV-34 and Case No. 4:03-CV-49;

WHEREAS, on May 14, 2003, the United States District Court for the Eastern District of
Texas, Shcrman Division, issued an Order granting consolidation of Casc No. 4:02-CV-34 and
Case No. 4:03-CV-49 as Case No. 4:02-CV-34 (the “Consolidated Lawsuit™);

2-

DALLAS:75329/82224:127571 (v
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WHEREAS. NMT ceased manufacturing the NMT Safety Syringe in 2003 and ceascd
using, marketing, distributing, importing, offering for sale, and selling the NMT Safety Syringe
in the United States in 2003; and

WHEREAS. to avoid the expense and inconvenience of further litigation, the parties have

agreed to settle the differences between them according to the terms of this Agreement.

Therefore, in consideration of the mutual covenants set forth berein, the partics agrec as

follows:

1. Stipulation and Consent Judgment. The parties have agreed to execute and file
the Stipulation and Consent Judgment attached hereto. The partics shall execute
the Stipulation and Consent Judgment contemporaneously with their respective
exccution of this Settlement Agreement and Release.

2. Payment. Upon the execution of this Agreement and the Stipulation and Consent

Judgment by RTI, Shaw, and NMT. NMT shall deliver by April 28, 2004, to the
designated trust account of its Counsel of Record, Baker & Daniels, by clectronic
wire transfer the sum of ONE MILLION U.S. DOLLARS ($1.000,000.00 U.S.).
RTI and Shaw shall cause their Counsel of Record, Locke Liddel) & Sapp LLP, t0
file the executed Stipulation and Consent Judgment with the Court. Within three
(3) days of entry of the Stipulation and Consent Judgment by the Court, NMT
shall have Baker & Daniels deliver to the designated trust account of Locke
Liddclt & Sapp LLP by electronic wire transfer the said ONE MILLION U.S.
DOLLARS ($1.000,000.00 U.S.) from the said designated Baker & Danicls trust
account. The amount paid to RTI by NMT under this paragraph is an amount
arrived at by compromise for purposcs of settling the Consolidated Lawsuit and
shall not be construed as anything other than an agreed amount paid in

compromise.

DALLAS:74329/82224:1275711v)
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3. RTI Release. Subject to payment by NMT of the amount stated in paragraph 2.
above, RTT and Shaw hereby release and forever discharge NMT, its officers,
sharcholders. agents. customers, distributors, subsidiaries, contractors, successors
in interest, and assigns from any and all claims. demands, and causes of action of
any kind which have been brought or which could have been brought in the
Consolidated Lawsuit, or which exist or which may have existed as of the datc of
cxecution of this Settlement Agreement and Release, except that this release shall
not, under any <ircumstance, apply or extend to: (1) Becton Dickinson and
Company, or any subsidiary or affiliate thereof: (2) Abbott Laboratories or any
subsidiary or affiliate thereof; (3) any claim that RTI or Shaw may have under the
Asserted Patenis or other patents against the syringes or syringe technology
advertised by NMT as “Sccond Generation™ as of the datc of execution of this
Settlcment and Release Agreement; (4) any claim that RTI or Shaw may have
under the Asserted Patents or other patents against any medical product of NMT,
its officcrs, shareholders, agents, customers, distributors, subsidiaries, contractors,
successors in interest, and assigns, other than the NMT Safety Syringe that is
madc the subject of the Consolidated Lawsuit; or (5) any claim that RTI or Shaw
may havc against any NMT entity in any jurisdiction outside the United States for
infringement ol any patent issued by any country or region other than the United
States, which patent is owned or exclusively licensed by RTT or Shaw in such

jurisdiction.

4, NMT Release. NMT agrees to dismiss with prejudice in the accompanying
Stipulation and Consent Judgment all claims, counterclaims, affirmative defenses,
defenses and demands for relief asserted by NMT against RTI and Shaw in the
Consolidated Lawsuit. NMT hereby releases and forever discharges Shaw, RTI,
its officers, shareholders, agents, customers, distributors, subsidiaries, contractors,
successors in interest and assigns, from any and all claims. demands, and causes
of action of any kind which have been brought or which could have been brought
in the Consolidated Lawsuit, or which exist or which may have existed as of the
date of execution of this Settlement Agrcement and Release, provided, however,

4.

DALLAS:75320/R2224:1275711v3
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that NMT does not by this Settlement Agreement and Release or by the
Stipulation and Consent Judgment release any claim, counterclaim, affirmative
defense, dcfense or claim for relief that NMT may have in or to any action
brought by RTI or Shaw in any jurisdiction outside the United States in relation to
sales of the NMT Safety Syringe made by NMT outside the United States.

Complete and Final Agreement. This Settlement Agreement and Release is
intended by all parties to be the complete agreement with respect to the resolution
of the parties’ disputes rclating to the Asserted Patents and the Consolidated
Lawsuit. All prior understandings and agreements arc dccmed integrated into this
Settlement Agrcement and Release, or, to the extent that they are inconsistent
with this Settlement Agreement and Release, arc hereby deemed to be superseded.
except that other relief awarded in the accompanying Stipulation and Consent
Judgment is not hereby superseded. The tcrms of this Settlement Agreement and
Relcase shall not be altered except in writing signed by all parties hereto.

Interpretation of Agreement. As used in this Scttlement Agreement and
Release, the singular or plural number shall be deemed to include the other
whenever the context so indicates or requires. The language of all parts of this
Agreement shall in all cases be construcd as a whole, according to its fair

meaning, not strictly for or against any of the parties.

Governing Law, Binding Nature, Scvcerability. This Settlement Agreement and
Releasc shall be governcd by the laws of the State of Texas. The U.S. District
Court for the Eastern District of Texas, Sherman Division, shall retain jurisdiction
over this matter and the parties for purposes of enforcing the accompanying
Stipulation and Consent Judgment and any dispute arising under this Settlement
Agreement and Release. This Settlement Agreement and Release shal) further
inure to the benefit of and be binding upon the assigns, subsidiaries, and
successors in interest of all the parties hereto. The invalidity of any provision of

this Settlement Agreement and Release shall not affect the validity of any other

5.
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provision: in the cvent any provision shall be deemed unenforceable for any
reason whatsocver, all the partics shall continue to abide by and be bound by the

remaining provisions.

Counterparts. This Settlement Agreement and Rclease shall be executed in three
(3) numbered counterpart originals. each of which. when bearing the inked

signatures of all required signatories, shall be deemed an original.

Authorization. Zach ol the undersigned represents and warrants that he or she is
competent and authorized to excculce this Scttlement Agreement and Release, and
further represents and warrants that he or she has read and understands the terms

of this Scttlement Agreement and Release,

IN WITNESS WHERCQF, the partics, by their duly authorized representatives, have
executed this Settlement Agrecment and Release this 27" day of April. 2004,

Retractable Technologies, Inc. New Medical nology, Inc.
By: THerms J, SHAw By: a

d
Title: CrEo Title: 4" Hld e _S_J“ aled)
Thomas J. Shaw New Medic ,LTD

é@ (9 %., By:

DALILAS:75329/R2224;

Tile: ¢ N\w .

NMT(-rm?/ﬁ :?E g
Title: *

-06-
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Respectfully submitted,
O'QUINN & LAMINACK

/720 &,

JOHNR M. O'QUINN
Stdte Bar No. 15296000
KENDALL ¢, MONTGOMERY
State Bar No. 14283800
2300 Lyric Centre Bidg.

440 Louisiana

Houston, Texas 77002

‘ . (713) 223-1000

S . | (713) 2226903 (fax)

8y:

LANIER, PARKER & SULLIVAN

*

W. Mark Lanler *‘
State Bar No. 119346000 7
1331 Lamar, Suite 1550

Mouston, Texas 77010

(713) 659-5722
(713) 659-2204 (fax)

GILBERT & GILBERT

Byr % /? fﬂ/é,

R. Glibert Con
State Bar No. 0789500 /I .

222 N. Velasco

P. Q. Box 1819

Angleton, Texas 77516-181
(408) 840-5741 '
(409) 849-7729 (fax)

ATTORNEYS FOR PLAINTIFF

5



um%mm.

ol o ety Y
m W

40 1
" M

}M”)/Wﬂb()o@ nbj 4
| @Jﬁlzwp}mzj |

(xey)) 9988~222 (eu). ,
v A ’ " 8888-222 (642)
2 X WZB © z004s sm;a“zlzoww

Zi2L SN ‘euersing oy

%d\q 3737‘ - eo‘esazoo ‘ONgoms

SSIBM QReUNIN

HIOIZNVQ ¥ SSIIM ‘NOSMVY
' M3SNNOD 40

L4 6IS06E09LH ONALLIET 2e. 7€) 86.51 01 (AHD) < CNNIRD.O HOSS



! M;\JH 2/;/2& 7 m



