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Attorneys for Defendants 
 
 

SUPERIOR COURT OF ARIZONA 

COUNTY OF MARICOPA 
 
Peter S. Davis, as Receiver of DenSco 
Investment Corporation, an Arizona 
corporation, 
 

Plaintiff, 
 
v. 
 
Clark Hill PLC, a Michigan limited liability 
company; David G. Beauchamp and Jane Doe 
Beauchamp, husband and wife, 
 

Defendants. 

No. CV2017-013832 
 
 
 
DEFENDANTS’ STATEMENT OF 
FACTS IN SUPPORT OF THEIR 
RESPONSE AND CROSS MOTION 
FOR SUMMARY JUDGMENT RE IN 
PARI DELICTO DEFENSE 
 
  
(Assigned to the Honorable Daniel Martin) 
 

1. DenSco Investment Corporation (“DenSco”) is a company that was solely 

owned and managed by Denny Chittick.  DenSco began operations in 2001 and operated 

continually until Mr. Chittick’s suicide in late July 2016.  DenSco did not have any 

directors, officers, or employees other than Mr. Chittick.  DSOF Exh. 1, 2011 DenSco 

Private Offering Memorandum at BC_002921 and BC_002960.  

2. Denny Chittick worked at Insight Enterprises, Inc. for 10 years, holding positions 

in finance and accounting, and culminating in position of Senior Vice President and Chief 

Information Officer when he left the company in 1997.  DSOF Exh. 1, 2011 POM at 

BC_002960. 
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3. DenSco focused on the “hard money lending” business in Arizona.  DenSco 

made high interest short-term loans to borrowers, who used DenSco’s funds to buy 

residential properties.  The purchasers generally improved the properties (with physical 

improvements or by placing renters in them) and then “flipped” them quickly at a profit. 

DSOF Exh. 1, 2011 DenSco Private Offering Memorandum at BC_002924. 

4. DenSco financed its business by raising money from investors.  DenSco 

issued general obligation notes at interest rates that varied depending on the maturity date.  

The notes were not directly tied to or secured by any specific properties DenSco was 

financing, or by any other security.  DSOF Exh. 1, 2011 DenSco Private Offering 

Memorandum at BC_002945.   

5. DenSco made certain representations to its investors, many of which were included 

in Private Offering Memoranda that DenSco provided to its investors every other year.  Those 

representations included, among other things, that DenSco intended to minimize risk by (1) not 

lending more than 10-15% of its portfolio to any one borrower and (2) ensuring that its loans would 

be secured by a first position deed of trust on the property the borrower purchased.  DSOF Exh. 1, 

2011 DenSco Private Offering Memorandum at BC_002957. 

6. Rather than provide the funds for a borrower to purchase money at a trustee’s 

sale directly to the trustee, DenSco chose to fund its loans directly to its borrowers, 

including Yomtov Menaged and his entities.  DSOF Exh. 2, January 7, 2014 email from 

Chittick to Beauchamp at CH_0005791. 

7. DenSco’s form of mortgage expressly stated that DenSco was delivering its 

funds payable only to the trustee.  DSOF Exh. 3, Jan. 21, 2014 email from Chittick to Schenk 

attaching loan documents at CH_0001418.  

8. Prior to DenSco, Chittick worked with Scott Gould and Robert Koehler at a hard 

money lender called Real Estate Equity.  Gould and Koehler mentored Chittick in hard money 
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lending.   DSOF Exh. 4, Gould Depo. Tr. at 50:23-51:19; DSOF Exh. 5, Koehler Depo. Tr. at 41:6-

42:20, 43:16-44:8. 

9. Scott Gould was a consultant for DenSco from approximately 2001, when 

DenSco was formed, through 2008.  DSOF Exh. 4, Gould Depo. Tr. at 23:5-24:13; 30:16-24. 

10. Scott Gould worked with DenSco to increase the diversity of its borrower base.  This 

was a “heavy part of [Gould’s] guidance to DenSco” because he “really thought that diversification 

was so important.”  DSOF Exh. 4, Gould Depo. Tr. at 50:6-13. 

11. Scott Gould, who had a prior issue with regulatory bodies regarding disclosure 

issues, conveyed the importance and significance of compliance with regulatory bodies and 

securities laws with “everyone I’ve dealt with,” including Chittick and Koehler.  DSOF Exh. 

4, Gould Depo. Tr. at 72:12-24. 

12. Scott Gould discussed with Chittick the importance of disclosure of material 

information to investors and Chittick understood the importance of making such disclosures 

and complying with securities laws.  DSOF Exh. 4, Gould Depo. Tr. at 72:18-73:7. 

13. During the time Scott Gould was consulting with DenSco, Chittick understood 

the importance of maintaining a diverse borrower base, conducting proper due diligence on its 

collateral, and ensuring first position lien priority through using proper lending procedures, including 

lending purchase money to the fiduciary trustee, rather than the borrower.  DSOF Exh. 4, Gould 

Depo. Tr. at 73:10-82:4. 

14. Robert Koehler and his hard money lending entity RLS physically took their loan 

funds directly to the trustee to finance the purchase of property.  He does not ever provide the 

funds directly to the borrower to purchase the property.  DSOF Exh. 5, Koehler Depo. Tr. at 

16:15-25. 

15. Koehler discussed his lending procedures with Chittick.  DSOF Exh. 5, Koehler 

Depo. Tr. at 18:23-25. 
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16. Koehler was not aware that Chittick was lending money by providing the loan 

funds directly to his borrowers, rather than a trustee.  DSOF Exh. 5, Koehler Depo. Tr. at 18:8-

16.  As an investor in DenSco, Koehler would have been upset had he known.  Id. 

17. Providing loans funds directly to the trustee, rather than a borrower, is a common 

place procedure for hard money lenders.  Koehler did not need legal advice to understand that 

this was the proper way to provide financing to borrowers, and would have expected Chittick 

to understand that.  DSOF Exh. 5, Koehler Depo. Tr. at 20:3-16. 

18. Hard money lenders shared tips via e-mail regarding the problems associated 

with “kiting deeds of trust,” i.e., the problem associated with borrowers borrowing money from 

multiple lenders for the same property and then giving each lender a deed of trust while telling 

each lender that it is the only lender.  Chittick received that information.  DSOF Exh. 6, 

September 22, 2011 email chain between lenders, including DenSco, regarding deed of trust 

“kiting.” 

19. Gregg Reichman and AFG learned in September 2012 that Menaged had placed 

deeds of trust in favor of AFG and DenSco on multiple properties.  DSOF Exh. 7, Reichman 

Depo. Tr. at 65:15-66:21; DSOF Exh. 8, 9-21-12 email from Chittick to Menaged (Exh. 487); 

DSOF Exh. 9, 9-21-12 emails between Reichman and Menaged (Exh. 488); DSOF Exh. 10, 9-

24-12 email from Chittick to Menaged. 

20. Reichman eventually determined that Menaged had pledged twelve separate 

deals to both AFG and DenSco, and recorded competing deeds of trust with respect to AFG 

and DenSco on twelve properties.  DSOF Exh. 7, Reichman Depo. Tr. at 69:3-5, 70:23-73:5; 

DSOF Exh. 10, 9-24-12 email from Chittick to Menaged (Exh. 491); DSOF Exh. 11, 9-24-12 

email from Reichman to Menaged. 

21. Reichmann contacted Chittick to alert him about the double-liening issue.  DSOF 

Exh. 7, Reichman Depo. Tr. at 67:8-68:8, 75:6-76:17.  Reichman told Chittick that AFG was 
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in superior lien position on all of those properties.  DSOF Exh. 7, Reichman Depo Tr. at 85:25-

86:6, 99:18-100:8. 

22. Reichman testified that he never gives a borrower control over the financing 

being provided, because it is impossible to control what the borrower then does with the 

money.  Instead, Reichman sends the loan funds directly to the trustee.  This ensures the money 

is used for the proper purpose and that AFG is properly secured on the loan.  DSOF Exh. 7, 

Reichman Depo. Tr. at 20:14-22:1. 

23. At the end of 2012, DenSco had approximately $4.65 million outstanding 

loans to Mr. Menaged’s entities.  At the end of 2013 DenSco had increased its outstanding 

loans to Mr. Menaged’s entities to more than $28 million, more than half of DenSco’s loan 

portfolio.  DSOF Exh. 12, 4/5/19 D. Perry Expert Report at 9. 

24. In November 2013, Mr. Menaged told Mr. Chittick that entities owned by 

him had double liened additional properties with loans from both AFG and DenSco.  

According to Mr. Menaged, his wife had become critically ill and he had turned the day-to-

day operations of his companies over to his cousin.  The cousin requested loans for the 

same property from multiple lenders, and both lenders recorded deeds of trust.  The cousin 

then absconded with the funds lent to Mr. Menaged’s entities.  DSOF Exh. 13, Receiver’s 

Dec. 23, 2016 Status Report at 7-9; DSOF Exh. 2, January 7, 2014 email from Chittick to 

Beauchamp.  The Receiver refers to this as the First Fraud.  According to the Receiver, the 

First Fraud cost DenSco more than $14.3 million.  Id.  

25. Without any attorney advice, Mr. Menaged and Mr. Chittick reached an 

agreement regarding a “workout plan” to resolve the double liens in November 2013.  Mr. 

Chittick and Mr. Menaged agreed to partner together to “wholesale” properties and jointly 

address the double liens by paying off all loans subject to double liens.  DSOF Exh. 2, 

January 7, 2014 email from Chittick to Beauchamp. 
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26. To obtain the additional funds necessary to pay off these loans, DenSco 

agreed to loan Mr. Menaged an additional $1 million, and Mr. Menaged agreed to 

contribute $4-$5 million from the liquidation of other assets.  Id.; DSOF Exh. 14, DenSco 

and Menaged Term Sheet.   

27. By late November 2013, DenSco had already begun implementing the 

workout plan with Mr. Menaged, lending funds to Mr. Menaged on the $1 million line of 

credit.  DSOF Exh. 15, Receiver Analysis of $1 million workout loan. 

28. On January 6, 2014, Bob Miller, an attorney with Bryan Cave sent Mr. Chittick 

a letter on behalf of various lenders (the “Bryan Cave Demand Letter”).  The letter asserted 

that the lenders had advanced purchase money loans directly to trustees to buy more than 50 

properties out of foreclosure, and had recorded deeds of trust to evidence their first position 

security interest.  DenSco, however, had likewise recorded mortgages evidencing its 

purchase money loans for the same properties.  DSOF Exh. 16, Jan 6, 2014 email from 

Chittick to Beauchamp attaching Bryan Cave demand letter.   

29. The Bryan Cave Demand Letter (1) asserted that DenSco’s claimed interest 

was a “practical and legal impossibility since . . . only the Lenders provided the applicable 

trustee with certified funds supporting the Borrowers purchase money acquisition for each of 

the Properties,” (2) demanded that DenSco subordinate its alleged interests to their interests, 

and (3) threatened to bring claims for fraud, negligent misrepresentation, and wrongful 

recordation.  Id. at CH_0000830. 

30. On January 6, 2014, Mr. Chittick sent the Bryan Cave letter to Mr. Beauchamp 

with a request for Mr. Beauchamp to “read the first two pages.”  Id. 

31. The next day, Mr. Chittick emailed Mr. Beauchamp and explained that an 

issue with Mr. Menaged’s cousin and sick wife had led to the double liens, repeating the 

story told by Mr. Menaged.  DSOF Exh. 2, January 7, 2014 email from Chittick to 

Beauchamp. 
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32. Mr. Chittick vouched for Mr. Menaged, representing, “I’ve been lending to 

Scott Menaged through few different LLC’s and his name since 2007.  [I]’ve lent him 50 

million dollars and [I]’ve never had a problem with payment or issue that hasn’t been 

resolved.”  Id. at CH_0005790. 

33. Mr. Chittick’s representations regarding Menaged failed to mention that Mr. 

Menaged had been double liening properties secured by DenSco’s funds since September 

2012.  Id.    

34. Mr. Chittick’s representations regarding Menaged also failed to mention that 

DenSco had lent Menaged $31 million in 2013 alone, and had $28.5 million in outstanding 

loans to Menaged as of the end of 2013, a large portion of which were more than six months 

past due.  A significant number of these past due loans were made in 2012.  DSOF Exh. 13, 

Receiver’s December 23, 2016 Status Report at 19.   

35. Mr. Beauchamp began helping DenSco document the terms of DenSco and 

Mr. Menaged’s agreement in a term sheet that was later expanded upon and formalized in a 

Forbearance Agreement.  The term sheet documented the workout plan already agreed to 

and implemented by DenSco and Mr. Menaged.  The key points of the agreement included: 

a. Mr. Menaged agreeing to pay off any shortfall on the loans as the double-

encumbered properties were sold or refinanced by borrowing $1 million from 

a third party and liquidating assets worth $4-5 million;  

b. Mr. Menaged agreeing to obtain a $10 million life insurance policy naming 

DenSco as the beneficiary;  

c. Mr. Menaged admitting that the DenSco loans were secured by deeds of trust 

that were intended to be in a first lien position; and  

d. DenSco agreeing to loan up to $1 million to Mr. Menaged for purposes of 

purchasing and flipping or renting additional properties, with all profits used 

to pay off the loans on the double-encumbered properties.   
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DSOF Exh. 14, DenSco and Menaged Term Sheet.       

36. After finalizing the term sheet, Mr. Beauchamp began working on the parties’ 

Forbearance Agreement and believed it could be completed in a few weeks.  DSOF Exh. 17, 

Jan. 21, 2014 emails between Chittick and Beauchamp regarding forbearance agreement.   

37. The Forbearance Agreement addressed the following points:   

a. Mr. Menaged identified the facts that led to the double lien issue and the scope 

of the issue.   

b. Mr. Menaged acknowledged his obligation to discharge the liens of the other 

lenders.   

c. Mr. Menaged and his entities agreed to pay off the double-encumbered loans 

by liquidating additional assets, renting or selling real estate, recovering stolen 

funds, and obtaining $4.2 million in outside financing.   

d. Mr. Menaged agreed to provide additional security and guarantees, including a 

$10 million life insurance policy naming DenSco as beneficiary; and 

e. DenSco agreed to extend additional financing to Mr. Menaged (and defer the 

collection of interest on defaulted loans) for purposes of purchasing and 

flipping or renting additional properties, with all profits used to pay off the 

loans on the double-encumbered properties.   

DSOF Exh. 18, Forbearance Agreement. 

38. Mr. Chittick wrote to Mr. Menaged regarding the efforts to draft a 

Forbearance Agreement, and asked if Mr. Menaged had “put a call in to [his attorney] to get 

him on the phone with [Mr. Beauchamp] and pound through” what Mr. Chittick referred to 

as “their language arts assignment.”   DSOF Exh. 19, Feb. 3, 2014 email from Chittick to 

Menaged at CH_REC_MEN_0027814. 
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39. Mr. Chittick later wrote that he had directed Mr. Beauchamp to “make some 

concenssions [sic] that you and I agreed to. . . .”  DSOF Exh. 20, Feb. 5, 2014 email from 

Chittick to Menaged at CH_REC_MEN_0027482. 

40. Regarding revisions to the draft Forbearance Agreement, Mr. Chittick stated 

“after any changes we agree to and make, david will amek [sic] them them [sic].  I tell david 

to send it to jeff, you tell jeff, the terms are agreeable between us, and they can only fix the 

spelling!”  DSOF Exh. 21, Feb. 7, 2014 email from Chittick to Menaged at 

CH_REC_MEN_0027218.  

41. Mr. Chittick again emailed Mr. Menaged regarding his frustration with Mr. 

Beauchamp for wanting to know what Mr. Menaged’s “points of contention” were with 

respect to the draft Forbearance Agreement.  Mr. Chittick complained that “attorneys’ sole 

purpose is to self perserverance [sic].”  DSOF Exh. 22, Feb. 15, 2014 email from Chittick to 

Menaged at CH_REC_MEN_0026580.  

42. Mr. Chittick and Mr. Menaged also complained amongst themselves that 

“these lawyers are trying to prevent progress” and increase their fees.  Mr. Chittick asserted 

that in the interim, “we solved another.  What [sic] 20% of the problem.”  DSOF Exh. 23, 

Feb. 14, 2014 email from Chittick to Menaged at CH_REC_MEN_0026600. 

43. On February 11, 2014, Mr. Chittick told Mr. Menaged, “I’ve not taken any 

new investors, so if I do, I have to disclose a lot to them, which is all about you.”  DSOF 

Exh. 24, Feb. 11, 2014 email from Chittick to Menaged.  

44. DenSco continued to loan funds directly to Menaged through 2016.  DSOF 

Exh. 12, Perry Expert Report at 4-5. 

45. On May 28, 2014, Menaged forwarded Chittick a message from his bank 

explaining the bank had changed the transaction limit for wire transfers involving Menaged’s 

accounts, but that the bank “may revoke access to transactions at any time due to potential 
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fraud…”  Chittick responded that “I guess they heard about us.”  DSOF Exh. 25, May 28, 2014 

email between Chittick and Menaged.  

46. On August 21, 2015, Chittick expressed frustration that DenSco’s $30 million 

balance with Menaged has not gone down and admitted he “can’t get new investors [because] 

I can’t give them the documentation that is necessary” and that “I am in so many violations 

with my current investors it’s nuts.”  Despite those issues, Chittick told Menaged that he had 

nevertheless “tried raising more money” from his friends and family and hoped he could 

squeeze more money out of the “Utah guys.” DSOF Exh. 26, Aug. 22, 2015 email between 

Chittick and Menaged.   

47. Chittick told Menaged in his August 21, 2015 email that he was altering his 

financial records to “keep my accountant happy.”  Id.  

48. On February 15, 2014, upset at his attorney, Mr. Beauchamp, for wanting to 

know what Menaged’s “points of contention” were with respect to the draft Forbearance 

Agreement, Mr. Chittick complained that “attorneys’ sole purpose is to self perserverance 

[sic].”  DSOF Exh. 27, Feb. 15, 2014 email from Chittick to Menaged.   

49. In 2016, DenSco raised more than $1.7 million from investors.  DSOF Exh. 28, 

Summary of DenSco investments for 2016. 

50. On December 9, 2016, the Receiver filed a notice of claim against the estate of 

Denny Chittick.  DSOF Exh. 29, Notice of Claim against Chittick Estate.  

51. In the Notice of Claim, the Receiver asserted that Chittick was guilty of common 

law fraud, misrepresentation, and breach of fiduciary duty because Chittick, and thus DenSco, 

among other things: (i) failed to institute or follow proper management and control of DenSco’s 

business operations in part, by directly funding loans to Menaged,  (ii) continued “to accept 

monies for investors into DenSco,” then lending that money out to Menaged, “despite his actual 

knowledge of the fraud by Menaged”, (iii) prepared false and inaccurate financial records, 

thereby artificially increasing DenSco’s tax liability and misleading DenSco’s accountant, who 
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was also an investor, and (iv) allowed Chittick to loot millions of dollars from DenSco starting 

as early as December 2014], after DenSco had been rendered insolvent.  Id.    

52. In the Notice of Claim, the Receiver asserted that on or about December 31, 

2014, Chittick (i) transferred all of the funds in his DenSco 401(k) plan ($359,609.00) to an 

account at Vanguard; (ii) liquidated all of the funds in his DenSco Defined Benefit Plan 

($1,817,243.03), all of which were invested in DenSco, to a certificate of deposit at an FDIC 

insured bank, at a time when that investment was worthless; (iii) converted $1,448,460.49 from 

his personal investment in DenSco, into DenSco stock, the caused DenSco to make 

distributions to him in the amount of $555,000 by the redeeming the stock, which was 

worthless at the time; and (iv) caused DenSco to transfer $120,000 in cash distributions to 

Chittick from January 31, 2014 and December 26, 2014, at a time when DenSco was insolvent, 

all of which left DenSco with less money to pay investors.  Id. at 2-4. 

53. Pursuant to the Notice of Claim, Chittick’s fraud cost DenSco $43,947,819.61.  

Id. at 6.  

54. On August 8, 2017, the Receiver’s counsel wrote a letter to Judge Sanders, who 

is presiding over the DenSco receivership, wherein he summarized the allegations against 

DenSco by concluding that “DenSco…also was operating as a Ponzi investment scheme while 

intentionally misleading its investors, as to its financial solvency.” DSOF Exh. 30, Receiver’s 

letter to Judge Sanders.   

55. In a sample demand letter to one of DenSco’s investors whom the Receiver 

deemed a net winner under DenSco’s Ponzi scheme, the Receiver stated, among other things, 

that: 

a. the investors had to return the “profits you received from [DenSco’s] fraudulent 

scheme, regardless of whether you knew or had reason to know that the scheme 

was illegal.”  
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b. “proof of the existence of a Ponzi scheme showed that there was actual intent to 

defraud…”    

c. there was “clear and satisfactory evidence of an ‘actual intent to hinder, delay or 

defraud any creditor of the debtor’…,” that “one can infer an intent to defraud 

future undertakers from the mere fact that an individual was running a Ponzi 

scheme, because no other reasonable inference is possible” and that “the 

orchestrator of the scheme [Chittick] must know all along, from the very nature 

of his activities, that investors at the end of the line will lose their money.”   

DSOF Exh. 31, Receiver’s demand letter to Ponzi winner.   

56.  The Receiver states in his Disclosure Statement that Chittick “had been grossly 

negligent in managing DenSco’s loan portfolio, by not complying with the terms of the 

Mortgage, which called for DenSco to issue a check payable to the Trustee, and instead wiring 

money to Menaged, trusting Menaged to actually use those funds to pay a Trustee.”  DSOF 

Exh. 32, Receiver’s 6th Supplemental Disclosure Statement at ¶ 215.   

57. In January 2014, Menaged started requesting loans from DenSco for properties 

Menaged never actually purchased.  After the First Fraud, Chittick would wire money directly 

to Menaged’s bank account.  Menaged would then get a cashier’s check issued to the trustee 

of a trustee’s sale, email a picture of the cashier’s check to Chittick, then immediately redeposit 

the check into his account.  Menaged would then provide Chittick with a falsified trustee’s sale 

receipt, all to convince Chittick that DenSco’s funds had actually been used to purchase 

property.  The Receiver refers to this fraud as the Second Fraud.  According to the Receiver, 

DenSco lent Menaged more than $730 million as part of the Second Fraud, which ultimately 

cost DenSco more than $28 million.  DSOF Exh. 13 at 9-10. 

58. The Receiver states in his Disclosure Statement that Defendants were negligent 

in their representation of DenSco, by allegedly failing to provide proper advice regarding 

DenSco’s disclosure obligations in 2013 and 2014, failing to advice DenSco as to proper 
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business procedures in light of Menaged’s fraud, and advising DenSco that it could raise 

money without making full disclosures, among other things.  DSOF Exh. 32 at pp. 95-96.  The 

Receiver further asserts in Count 2 of his Complaint that Defendants purportedly aided and 

abetted Chittick’s breach of his fiduciary duty to DenSco by allegedly failing to force DenSco 

to change its business practices, failing to force DenSco to hire more employees, failing to 

investigate Menaged, and failing to force DenSco to make adequate disclosures while allowing 

DenSco to sell additional promissory notes, among other things.  Id.at pp. 100-101. 

59. On June 27, 2014, Chittick and Menaged exchanged emails commenting that 

they hoped Chittick was “not meeting with an investor who is looking for the [POM] Haha”.  

DSOF Exh. 33. 
 

DATED this 26th day of August, 2019. 
 

COPPERSMITH BROCKELMAN PLC 
  
 
By:  /s/ Marvin C. Ruth  

John E. DeWulf 
Marvin C. Ruth 
Vidula U. Patki 
2800 North Central Avenue, Suite 1900 
Phoenix, Arizona  85004 
Attorneys for Defendants 

 
ORIGINAL mailed and emailed this 
26th day of August, 2019 to: 
 
Colin F. Campbell, Esq. 
Geoffrey M. T. Sturr, Esq. 
Joseph Roth, Esq. 
Joshua M. Whitaker, Esq. 
OSBORN MALEDON, P.A. 
2929 N. Central Ave., Suite 2100 
Phoenix, AZ  85012-2793 
ccampbell@omlaw.com 
gsturr@omlaw.com 
jroth@omlaw.com 
jwhitaker@omlaw.com 
Attorneys for Plaintiff 
 
 
/s/ Verna Colwell  

mailto:ccampbell@omlaw.com
mailto:gsturr@omlaw.com
mailto:jwhitaker@omlaw.com







































































































































































































































































































































































































































































































































































































































































































