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l.

OVERVIEW

This is an Appeal by Mr. Taylor from Justice Petersen's decision of March 20,

2018, dismissing his Application for Judicial Review ("the Application") brought
against the Workplace Safoty and Insurance Board ("WSIB" or "Board") and the
Workplace Safety and Insurance Appeals Tribunal ("WSIAT").

2.

The WSlB denied Mr. Taylor's claim for reimbursement of the cost of over-the-

counter medications he purchased, in a decision dated October 11, 2017. Mr. Taylor
launched an administrative appeal of that decision. In addition to his administrative
appeal, he brought an Application seeking leave to have it heard on an urgent basis
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before a single judge of the Superior Court of Justice under section 6(2) of the Judicial
Review Procedure Act ("the JRPA"). The Application sought an Order compelling the

WSIB to scheduJe and hold an oral appeal hearing within specific timeframes and
deliver electronic reasons within five days of the hearing. He also sought a similar
remedy against the WSIAT.

3.

Since the Application was brought under section 6(2) of the JRPA, Mr. Taylor

must seek leave from this court to bring this Appeal. He has not done so. As such this
Appeal is not properly before this Court. This ground alone should be sufficient to
dispose of this Appeal.

4.

Even if this Court decides to hear this Appeal, it should be dismissed because

there was no e1rnr by Justice Petersen in deciding that Mr. Taylor's Application was not
urgent. In a prior action against the WSIB, Mr. Taylor claimed benefits exceeding $6
million. However, this Application did not include that claim for previous benefits and
Mr. Taylor conceded before justice Petersen that these claims were not urgent despite
their significant amount.

In addition, Mr. Taylor waited over four months before

commencing his Application. Although Mr. Taylor may have experienced financial
hardship due to denial of coverage for medications, financial hardship alone does not
constitute urgency. If any financial hardship was caused by the denial. of coverage for
prescription medication this was due to Mr. Taylor's own inaction by not submitting
updated medical information in support of ongoing use and need of the prescribed
drugs.
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5.

Further, Justice Petersen was correct in deciding that the Application was

premature. Mr. Taylor commenced an administrative appeal of the WSIB' s decision.
He will further appeal the issue to the WSIAT. He is cunently waiting for a hearing
date.

Mr. Taylor is essentially asking the Courts to "micro-manage" an administrative

process where the jurisprudence is clear that Courts will not do so short of exceptional
circumstances which are absent in this case.

6.

For all of these reasons this Appeal should be dismissed.

Page 4

PART II -THE .FACTS
7.

The WSIB is established by the Workplace Safety and Insurance Act ("the Act")

to administer the workers' compensation system in Ontario. l The WSIB collects and
administers premiums from employers to fund the insurance plan in order to provide
benefits to injured workers.2 In doing so, the WSIB must act in a financially responsible
and accountable manner 3

8.

Under the Act, the WSIB has exclusive jurisdiction to decide a worker's

entitlement to Health Care which includes over-the-counter and prescription drugs. 4

9.

A worker may appeal an adverse entitlement decision lo the Appeals Services

Division of the WSIB. Administrative appeals are heard and decided by an Appeals
Resolution Officer (" ARO"). 5 A worker has a further right of appeal of an ARO
decision to the WSIAT. 6 The WSJAT is the final level of appeal in Ontario for workers'
compensation matters. The WSIA T is a body corporate independent of the WSIB ,md
sets its own practice and procedure 7

1 ·n1e Act, ss. 159, 161. Schedule "B".
2
The Act, ss. 81, 85. Schedule "B".
3
The Act, ss. 1, 96. Schedule "B".
4
The Act, ss. 32, 33, 118. Schedule "B".
5
Appeal Book, Alton Affidavit, Tab 12, at p. 174, para 20. Compendium of the
Respondent Workplace Safoty and Insurance Board ("WSIB's Compendium"), Tab 1,
at p. 2.
6
Appeal Book, Alton Affidavit, Tah 12, at pp. 170 - 174, Paraq. 2 - 20(e). The Act, s.
125. Schedule "B".
7
Appeal Book, Alton Affidavit, Tab 12, at p. 170, para. 2. The Act ss. 123 and 173.
Schedule "B''.
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A.
10.

Litigation History

The Appellant was injured in a workplace accident on Febrnary 6, 1997. 8 He

disagreed with a number of WSIB decisions regarding his entitlement, amount and
duration of benefits under the insurance plan. He appealed a number of those decisions
before the Appeals Services Divisiori9 of the WSIB and ultimately to the WSIAT. 10

11.

Following his administrative appeals to the WSIAT, Mr. Taylor filed an

Application for Judicial Review in the Superior Comt of Justice seeking to set aside the
WSIAT decisions. However he abandoned that application on August 1, 2013. 11

I 2.

Instead of proceeding with a Judicial Review Application, Mr. Taylor

commenced an action against the WSIB and the WSIAT seeking damages in the sum of
$6, 460, 455.00 for loss of earnings benefits, loss of future earnings, costs of retraining
programs and non-economic loss awards. 12 His lawsuit was dismissed by Justice Price
on February 22, 2017 with costs. 13 Justice Price held that he did not have jurisdiction to
award benefits and the proper forum to bring such claims was by way of Application for
Judicial Review before the Divisional Court. Mr. Taylor's appeal of that decision was
also dismissed with costs by this Court on February 6, 2018. 14 To date all costs awards
are still outstanding including the cost award of Justice Petersen.

8

WSIB's Compendium, Tab 2, at p. I l.
WSIB's Compendium, Tabs 3 & 4.
10
Appeal Book, Tabs 7 & 8.
11
WSIB's Compendium, Tab 5.
12
Appellant's Book of Authorities ("Appellant's BOA"), Tab 1, at p. 4, at para. 14.
13
Appellant's BOA, Tabs I & 2.
14
Appellant's BOA, Tab 3.

9
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B.
13.

The Appellant's Claim for Benefits and the WSIB Decision

On September 20, 2017 Mr. Taylor submitted a claim for reimbursement of the

costs of over-the-counter medications and topical creams.

14.

15

A fow weeks later Mr. Taylor wrote to the WSIB complaining about the level of

service and indicating that he was working "to prepare my file to be published on the
intemet The purpose of which is to publicly show the cruelty, inconsistency. And
above all bad faith with the decisions of the WSIB over the past twenty-year life time of
my claim." 16

15.

In addition to over-the-counter medications, the Appellant was also covered for

prescribed medications. 17 Tht, WSIB notified him on October 4, 2017 that his coverage
for the prescribed medications would expire on January 3, 2018. Mr. Taylor was invited
to provide a medical report from his treating physician should he continue to require the
prescribed medications beyond January 3, 2018. To date this medical information has
not been provided to the WSIB to determine continued entitlement to the prescribed

. •
18
mec!1cat10ns.

15

WSIB's Compendium, Tab 6, at p. JL
WSIB's Compendium, Tab 7.
17
Appeal Book, Labuntog Affidavit, Tab 11, at p. 167 at para. 4.
18 Appeal Book, Labuntog Affidavit, Tab 11, at pp. 167 - 168, at paras. 5 - 6.
16
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16.

The WSIB wrote to Mr. Taylor on October 5, 2017 regarding his complaints

about the level of service and his claim for over-the-counter medications. The WSJB
agree d to expccl1.te l.ns request. 19·

17.

Six days later, in a decision dated October 11, 2017 ("the decision"), the WSIB

denied his claim for over-the-counter medications. The WS!B informed Mr. Taylor of
other medication options that arc covered in the WSIB's drng fonnulary. 20 The decision
noted that the last medical report that was on file pertaining to his medications was
dated May 25, 2007.

18.

The WSIB attempted to call the Appellant to discuss his claim, but Mr. Taylor

replied by e-mail on October 14, 2017 indicating that he would not communicate with
the WSIB by telephone but preferred to communicate by e-mail. He also indicated that
ifhe did not get a response within three days he would file for a writ of mandamus with
the courts. 21 Mr. Taylor then commenced his administrative appeal of the decision. 22

19.

The WSIB wrote to Mr. Taylor on October 24, 2017 indicating that it would

facilitate his administrative appeal being expedited. 23

19

WSIB's Compendium, Tab 8.
WS!B's Compendium, Tab 9.
21
WSIB's Compendium, Tab 10.
22
WSIB's Compendium, Tabs 11 & 12.
23
WSIB's Compendium, Tab 13, atp. 50.
20

The WSIB followed up on

Page 8

November 9, 2017 by sending a copy of his claim file to Mr. Taylor and sending rm
Appeal Readiness Form. 24

20.

Mr. Taylor then wrote to the WSIB on December 15, 2017 accusing it of"bias

and inherent conflict of interest" with respect to methods of communications; accusing
WSIB staft: his employer and th,~ WSIAT of "knowingly, intentionally and deceptively
misleading me about information". That letter repeated that he would seek a writ of
Mandamus. 25

C.
21.

The Application for Judicial Review

Four months after the release of the decision, Mr. Taylor commenced his

Application. 26 Although he issued his Application on February 21, 2018, he did not

serve it on the WSIB until a few weeks later. He sought leave to bring his Application
before a single judge of the Superior Court of Justice on the basis of urgency under
section 6(2) of the JRPA.

22.

His Application sought an Order compelling the WSIB to:

(a) Schedule and hold an oral appeal hearing within five days of the Court's
order;
(b) Render a written decision within five days after holding the hearing; and
(c) Issue the decision hy e-mail.
24

WSIB's Compendium, Tab 14.
WSIB's Compendium, Tab 15, at pp. 57 - 58.
26
Appeal Book, Tab 5.
25

Page 9

Mr. Taylor sought similar relief against the WSIAT in the event that he disagreed with
the WSIB Appeal decision.

23.

Justice Petersen heard Mr. Taylor's application on March 20, 2018. Justice

Petersen decided that there was no urgency warranting a hearing before a single judge of
the Superior Court of Justice.

She declined to transfor the application before the

Divisional Court but instead dismissed it on the basis that it was prematurc. 27 Justice
Petersen also ordered Mr. Taylor to pay costs to the WSIB and WSIAT, which are still
outstanding.

27

AppeaIB oo k·, ·1·ab.l..
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PART III -ISSUES AND THE LAW

24.

A preliminary issue is whether this Appeal is properly before this Court because

the Appellant did not seek leave. Should this Court decide to hear the Appeal then the
remaining issues are whether Justice Petersen erred in: (1) deciding that the application
was not urgent under section 6(2) of the JRPA and (2) deciding that the Application was
premature.

25.

The WSIB submits that failure to seek leave should be sufficient in itself to

dispose of this Appeal. In any event, the WSIB is prepared to address the substantive
issues raised by this Appeal. The WSIB submits that none of the grounds for Appeal
listed in the Appellant's factum provide any basis on which to reverse Justice Petersen's
decision.

For all of these reasons and what follows below, this Appeal should be

dismissed.

A.
26.

The Appellant did not seek leave from this Court

The Appellant has not complied with section 6(4) of the JRPA which states that:
An appeal lies to the Court of Appeal, with leave of the Court of Appeal,
from a final order of the Superior Court of Justice disposing of an
application for judicial review pursuant to leave grm1ted under subsection
(2).

27.

Failure to seek leave is sufficient in itself to quash m1 appeal according to this

Court's decision in Waskowec v. Hydro One Networks Inc. 28 Interestingly enough, this
28

Waskowec v. Hvdro One Networks Inc. 1]01:U OJ. No. 5770, 2013 ONCA 763 at
paras. 7 - 8. Book of Authorities of the Respondent Workplace Safety and Insurance
Board ("WSIB's BOA") Tab 1.
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was a case involving a sclf~represented litigant that appealed an Order of Justice
Backhouse dismissing his application for an order of Mandamus requiring the
Respondent to deliver his hydro bills by courier. The Appellant did not seek leave to
appeal. This Court held that:
[ ... ] Given that the application was heard pursuant to s. 6(2) of the
Judicial Review Procedure Act, an appeal only lies to this court with leave
under s. 6(4).
Because the appellant has not obtained leave to appeal, his appeal is not
properly before this court and therefore must be quashed. 29

28.

There is no doubt that Mr. Taylor's application was brought and heard under

section 6(2) of the JRJ>A

This is clearly set out in the Appellant's own materia!s

including paragraph five of his Facturn, and the reasons of Justice Petersen.

30

The

Waskowec case is clear that absent leave the appeal is not properly before the Court.

(i)

29.

No basis to grant leave

The WSIB submits, that even had a motion for leave been brought by Mr.

Taylor, leave would not have been granted since Mr. Taylor cannot meet the test for
granting leave.

30.

Lack of merit of the Appeal alone can be a sufficient basis to deny an extension

of time to file a Notice of Leave to Appeal. 31 Further, before granting leave the Cmni

29

Waskowec, ibid at p. 2, Paras. 7 - 8.
Appeal Book, Tab 3 - at pp. 14- 15, Tab 4- at p. 22, para. 2. Tab 5 - at p. 38.
31
Enl;;ridge Gas Distribution Inc. v. Froese, 2013 ONCA 131 at p. 4, para. 16, 114 OR
(3d) 636. WSIB's BOA Tab 2.
30
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must be satisfied that the proposed Appeal presents an arguable question of law, or
mixed law and fact, requiring consideration of matters such as the interpretation of
legislation which raises a special circumstance or a matter of public importance. 32

31.

As stated in Sault Dock, it is the impact that the decision or question will have

on the development of the jurisprudence in Ontario that is important. If the resolution of
the issues would have significance only to the parties and would not settle for the foture
a question of general interest to the public, the requirements for leave will not have been
met. As indicated below, this Appeal doesn't raise any question of statutory
interpretation. The Act is clear that both the WSIB and the WSIAT have discretion in
terms of the type of hearings it can conduct and have broad powers in terms of setting its
own practice and procedure. Tbe issues in Mr. Taylor's Appeal revolve around his own
claim for benefits under the insurance plan. There are no facts or issues that transcend
his claim for benefits thereby raising special circumstances or elevating the issue to one
of public importance.

32

Re Sault Dock Co. Ltd. and City ofSault Ste. Marie, 1]97312 O.R. 479 (C.A.), 34
D.L.R. (3d) 327 at pp. 2 - 3. WSIB's BOA Tab 3.
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(ii)

32.

Application for a Writ of Mandamus had no merit

Based on what is set out below, the application for a Writ of Mandamus was

bound to fail and it raised no arguable question oflaw.

33.

An agency's decision as to how and when its statutory powers to enforce

legislation are to be exercised is purely a matter of policy. 33

34.

Mr. Taylor cannot demonstrate any error on the part of Justice Petersen since he

must establish that the WSIB owes a publ.ic duty to him and that he has a clear right to
performance or that duty.3 1

Based on the legislative framework and the WSIB's

statutory powers, Mr. Taylor cannot establish a clear right to an oral hearing, let alone a
hearing within five days.

35.

The WSlB has broad statutory powers and discretion to set its practice and

procedure. Section 131 of the Act states that:

131. (1) The Board shall determine its own practice and procedure in
relation to applications, proceedings and mediation. With the approval of
the Lieutenant Governor in Council, the Board may make mles governing
its practice and procedure.

(2) Subsection (l) applies with neeessary modifications with respect to
the Appeals Tribunal.

(3) The Statutory Powers Procedure Act does not appl:[. with respect to
decisions and proceedings of the Board or the Appeals TnbunaL

33

Northern Lights Fitness Products Inc. v. Canada (Minister o(National Health and
Welfare), (1994) F.CJ. No. 3t9 at-12,_,:Lparas. 13 - 16. WSIB's BOA Tab 4.
34
;ipotex Inc. v. Canada (Attorney General), [1993) F.CJ. No. 1098 (C.A.), 199~
~;mLU 3004 at pp. 9 - 10, para. 45. WSIB's BOA Tab 5.
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36.

Furthermore, section 119(3) of the Act expressly speaks about hearings before

the WSIB.

That section provides that the WSIB "shall give an opportunity for a

hearing". However the right to a hearing is qualified by section 119(4) which gives the
WSIB discretion in the method of hearing in that the WSIB may conduct hearings
orally, electronically or in writing.

37.

The Act provides the WSIB with discretion in terms of the method of hearing

and it is silent with respect to the timing of such hearings. Further, the Act does not
obligate the WSIB to hold an oral hearing in every case, let alone in five days. The
WSIB has the discretion to determine which method of hearing is appropriate in the
circumstances. 35

As a result, the authority in relation to hearings under the Act is

discretionary and not mandatory. As such, there was no basis for a writ of Mandamus to
issue and no error by Justice Petersen. Mr. Taylor's request for Mandamus was bound
to fail.

35

WSIB's Compendium, Tab 1, at pp. 5 - 6.
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H.

3 8.

The Application was not nrgent

Even if Mr. Taylor did not seek leave, the WS1B is nevertheless prepared to

address the substantive issues raised by the Appeal if this Conrt determines it is proper
to do so. To that end, the WSIB submits that Justice Petersen did not err when she
decided the application was not urgent.

39.

Section 6(2) of the JRPA provides that:
An application for judicial review may be made to the Superior Court of
Justice with leave of a judge thereoJ: which may be granted at the hearing
of the application, where it is made to appear to the judge that the case is
one of urgency and that the delay required for an application to the
Divisional Court is likely to involve a failure of justice.

40.

Mr. Taylor could not meet this test and there was no errnr by Justice Petersen on

this point.

4L

The apprehension of a negative result that may follow from an administrative

body does not support a claim of urgency or of failure of justice and it will not be
accepted by a court as a basis to interfere with an ongoing administrative proceeding. 36

42.

The assessment of urgency and failure of justice is a fact-driven exercise that

requires a consideration of the individual circumstru1ces of the applicant, the nature of

36

,lqjine v. College of Veterinarians of Ontario (1991), 5 O.R. (3d) 439 (Gen. Div.),
1847, at p. 8. WSIB's BOA Tab 6.

p.J. No.
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the proceedings, the issues raised and the merits of the case. Economic hardship alone,
even if proven, is not sufficient.·37

43.

In the unreported decision of West v. Workplace Safe(y and Insurance Board,

38

Justice Shaughnessy held the following in relation to urgency under section 6(2) of the
JRPA:

I find that there is no danger of substantial and irreparable pecuniary loss
as a result of delay. I further find that any prospective financial loss and
delay are insufficient to constitute urgency within the meaning of s. 6(2)
of the Judicial Review Proceedings Act.
The mere fact that the application to the Divisional Court will cause some
procedural delay in this case does not imply that there is urgency in the
context of s. 6(2) of the Act. I also note that the final response of the
WSIB to the Applicant was by way of correspondence dated February 6,
2003. This Application was not issued until August 6, 2003 and a hearing
date for this motion was not obtained until some 9 months had elapsed
from the final decision.

44.

At Paragraph 50 of his Factum, Mr. Taylor states that the WSIB abruptly

stopped his prescription coverages. This is incorrect. The record shows that Mr. Taylor
was given three months' notice prior to the stoppage taking effect. Mr. Taylor had three
months to provide additional medical records in support of bis claim.

The WSIB

submits that the time frame was reasonable.

37

Myriam Michail v Ontario English Catholic Teachers' Association COECTA ') ?lJJl
London District Catholic School Board ('LDCSB '), Ontario Labour Relations Boqr:d_
('OLRB '), 2017 ONSC 3986, (2017] O.J. No. 3350, at p. 6, paras. 26 - 27.. WSIB's BOA
Tab?.
38
West v. Workplace Safety and Insurance Board, CH. August 2004) at p. 5, paras. 23 24 (Ont. S.CJ.) [unreported]. WSIB's BOA Tab 8.
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45.

Mr. Taylor takes the position in his Factum that he has experienced countless

delays by the WSIB in the 20-year history of his claim, which has caused him financial
harm, yet he conceded before Justice Petersen that his historical claim for benefits
valued in excess of $6 million was not urgent. Further the Application did not relate to
any of the prior decisions that were rendered by the WSIB or WSIA T in his claim. Any
alleged historical delays are therefore irrelevant to the issue of urgency. As a result, the
issue in this case revolves arolmd a very narrow time window. Mr. Taylor's c.laim for
over the counter medications was submitted in September 2017 and the WSIB released
its decision the following month. The WSIB submits that this tirnefrarne can hardly be
considered undue.

46.

The lack of urgency here is evident on the record. Mr. Taylor had threatened to

seek a writ of Mandamus for several months despite his plea that he was in dire
financial consequences as a result of the interruption in coverage of his prescribed
medications. Mr. Taylor claims at Paragraph 54 of his Factum that it was out of his
control to submit medical information to the WSIB. Mr. Taylor also implies that a
worker should not bear the burden of providing the WSIB with medical information
from his physician.

47.

This is not accurate for several reasons. First, section 23 of the Act obligates a

person receiving benefits to give the WSIB such information as the WSIB may require.
This section reads as follows:
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23 (1) A person receiving benefits wider the insurance plan or who may
be entitled to do so shall give the Board such information as the Board
may require from time to time in connection with the person's claim.
Effect of non-compliance
(2) If the person fails to comply with subsection (I), the Board may
reduce or suspend payments to him or her while the non-compliance
continues.

Section 23 of the Act is clear that the obligation to provide information to the WSIB lies
with a worker. Second, the WSIB submits that it is not out of one's control to follow up
with his/her physician to see if the infonnation has been provided, nor is this
unreasonable to expect.

48.

In fact the record shows that Mr. Taylor has submitted information on previous

occasions during the life of his claim. 39 Not only has Mr. Taylor provided infonnation
in the past, but he also indicates in his Affidavit that he has no issues in providing
medical information provided that proper notice is provided 40 Yet, to this day, Mr.
Taylor has not provided the WSIB with the necessary information to enable the WSIB
to determine if coverage for his prescription drugs should be extended beyond January
3, 2018.

Should Mr. Taylor provide the medical information required, his medication

coverage may be reinstated. 41

39
40

41

WS!B's Compendium, Tabs 16 - 17, at pp. 60 - 63.
Appeal Book, Taylor Affidavit Sworn March 16, 2018, Tab 9, at p. 156 at para. 14.
Appeal Book, Labuntog Affidavit, Tab 11, at p. 168 at para. 6.
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49.

The Appellant also contends that the termination of his prescribed drugs beyond

January 3, 2018 was an act of "retaliation" by the WSIB. This allegation is unfounded
for several reasons. First, a worker's entitlement to prescribed drugs is driven by a
"drug formulary". A worker's diagnosis determines the scope of the formulary. 42 The
intent behind the fomrnlary is that it be reviewed every two years. However it appears
that the last medical report in Mr. Taylor's claim file in support of ongoing entitlement
to drugs was dated May 25, 2007. 43 The WSIB has a statutory obligation to administer
the Act in a financially accountable and responsible manner. 44 The fact that the WSIB
did ultimately proceed with a review is a recognition of its statutory duty and consistent
with it.

On the other hand, Mr. Taylor's contention that he should have indefinite

entitlement to health care is not.

50.

Any contention that the WSIB cannot review entitlement of health care after a

certain period of time is incorrect. Allhough the Act does prohibit review of Loss of
Earnings Benefits beyond 72 months45 , there is no equivalent provision for health care.
In the absence of any provisions prohibiting review of health care entitlement, ongoing
payment of health care does not give rise to any expectation that entitlement will
continue indefinitely.

51.

Mr. Taylor, at Paragraph 73 of his Facturn, also relies on tbe fact that Justice

Petersen did not consider the fact that he was self-represented in the assessment of the

42

Appeal Book, Labuntog Affidavit, Tab 11, at p. 167 at para. 3.
WSIB's Compendium, Tab 9, at p. 42.
44
The Aet, s. !. Schedule "B".
45
The Act, s. 44. Schedule "B".
43
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time that it took him to bring his Application. With respect, this submission has little
merit. The reality is that this is not the first time that Mr. Taylor is involved in litigation
with the WSIB and the WSIAT, as the record shows. Mr. Taylor brought a Judicial
Review Application in 2013.

He also conunenced a lawsuit against the WSIB and

WSIAT and responded to Motions to Strike and appealed the rnling before this Court.
Mr. Taylor is familiar with the litigation process.

52.

For these reasons, the Appellant cannot establish any en-or by Justice Petersen in

refusing to hear the Application for want of urgency.

C.
53.

The Application was premature

The WSIB submits that there was no error by Justice Petersen in holding that the

Application was premature.

54.

Judicial review is a discretionary remedy.

The Court will not exercise its

discretion to hear a judicial review application that is premature. This principle has
been expressed by the court on many occasions, and the leading statement is the
following from Justice Stratas: "Absent exceptional circumstances, courts should not
interfere with ongoing administrative processes until after they are completed, or until
the available, effective remedies are exhausted. "

46

46

C.B. Powell v. Canada (Border Services Agency), !201 ll 2 F.C.R. 33:?_, 2010 FCA 61,
at p. l 0, paras. 31 - 33. WSIB's BOA Tab 9.
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55.

This principle has been enforced vigorously as demonstrated by the nanowness

of the "exceptional circumstances" exception. As the Court stated in C.B. Powell: "the
authorities show that very fow circumstances qualify as exceptional and the threshold is
exceptionally high."47

A court will refuse to "micro-manage" an administrative

proceeding through proce.dural and interlocutory intervention. 48

56.

As the record shows, Mr. Taylor's application was premature. He is still waiting

for the outcome of the administrative appeal. Mr. Taylor indicated himself that he will
appeal the matter further to the WSIAT. Mr. Taylor is essentially asking the Court to do
exactly what Courts have said they will not do -- intervene to micro-manage an ongoing
tribunal proceeding.

Justice Petersen did not en when she concluded that the

Application was premature.

57.

Mr. Taylor alleges that the WSTB is "biased" and involved in an "inherent

conflict of interest".

He accused WSIB staff of "knowingly and intentionally

misleading him about infonnation." It is noteworthy that Mr. Taylor made similar
allegations against the WSIB in his prior lawsuit which was dismissed by Justice
Price. 49 A dismissal that was upheld by this Court. As stated in C.B. Powell, concerns
about procedural fairness or bias arc not exceptional circumstances allowing Mr. Taylor
to bypass the administrative process. 50 The WSIB submits that Mr. Taylor's allegations

47

C.B. Powell. supra, para. 33.. WSIB's BOA Tab 9.

48

Cooney Bulk Sales Limitedv. Teamsters Local Union ]Yo, _9_L,_20!7 ONSC 3651,
WSIB's BOA Tab 10.
9
Taylor v. WSJB, 2017 ONSC 1223. Appellant's BOA, Tab l, at p. 5, paras.
16(a)(e)(g)(h) and (k).
50
C.B. Powell, supra, para. 33. WSI13's BOA Tab 9.

pot1]_0.J. 3054 at paras. 2 - 3.
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of bias, retaliation and bad faith are unfounded and regardless it falls short of
constituting exceptional circumstances.

D.
58.

Conclusion

The Appellant did not seek leave from this Court to bring this Appeal. As a

result his Appeal is not properly before this Court.
59.

Even if this Court were to exercise jurisdiction over this Appeal, Justice Petersen

was correct when she determined that the Application lacked any urgency and was
premature. Further, since there was no basis in law to issue a writ of Mandamus against
the WSIB on the basis of the governing legislative framework, Justice Peterson was also
correct in dismissing the Application and her order should be upheld.
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PART IV

60.

ORDER REQUESTED

The WSJB respectfully requests that this Honourable Court quash and/or dismiss

this appeal with costs and affirm the Order of Justice Petersen dated March 20, 2018
dismissing the Application for Judicial Review.

th

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17 day of July 2018.
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-Denis Belec

Lawyer for the Respondent
Workplace Safety and Insurance Board
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SCHEDULE "B" - RELEVANT STAl'UTES
1.

Workplace Safety and Insurance Act, 1997, S.O. 1997, c. 16,
Schedule A.

1 The purpose of this Act is to accomplish the following in a financially responsible and

accountable manner:
l. To promote health and safety in workplaces.
2. To facilitate the return to work and recovery of workers who sustain personal
injury arising out of and in the course of employment or who suffer from an
occupational disease.
3, To facilitate the re-entry into the labour market of workers and spouses of
deceased workers.
4. To provide compensation and other benefits to workers and to the survivors of
deceased workers.
23 (!) A person receiving benefits under the insurance plan or who may be entitled to do

so shall give the Board such information as the Board may require from time to time in
connection with the person's claim.
Effect of non-compliance

(2) If the person fails to comply with subsection (1), the Board may reduce or suspend
payments to him or her while the non-compliance continues.
Notice of matel'ial change in circumstances

(3) A person receiving benefits under the insurance plan or who may be entitled to do so
shall notify the Board of a material change in circumstances in connection with the
entitlement within 10 days after the material change occurs.
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Definition

32 In this Part,
"health care" means,
(c) drugs,
Entitlement to health care

33 (l) A worker who sustains an ir\jury is entitled to such health care as may be
necessary, appropriate and sufficient as a result of the injury and is entitled to make the
initial choice of health professional for the purposes of this section.
Arrangements for healt:b care

(2) The Board may arrange for the worker's health care or may approve arrangements
for his or her health care. The Board shall pay for the worker's health care.
Same

(3) The Board may establish such fee schedules for health care as it considers
appropriate.
Questions re health care

(7) The Board shall determine all questions concerning,
(a)

the necessity, appropriateness and sufficiency of health care provided to a

worker or that may be provided to a worker; and
(b)

payment for health care provided to a worker.

Review re loss of earnings
44 (1) Every year or if a material change in circumstances occurs, the Board may review

payments to a worker for loss of earnings and may confirm, vary or discontinue the
payments.
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No review after 72-montb period
(2) Subject to subsection (2.1 ), the Board shall not review the payments more than 72

months after the date of the worker's injury.
Premiums, all Schedule 1 employers
81 ( 1) The Board shall detenn.ine the total amount of the premiums to be paid by all

Schedule l employers with respect to each year in order to maintain the insurance·fund
under this Act.
Apportionment among classes, etc.

(2) The Board shall apportion the total amount of the premiums among the classes,
subclasses and groups of employers and shall take into account the extent to which eacb
class, subclass or group is responsible for, or benefits from, the costs incurred under this
Act.

Premium rates

(3) The Board shall establish rates to be used to calculate the premiums to be paid by
employers in tbe classes, subclasses or groups for each year.
Same

(4) The Board may establish different premium rates for a class, subclass or group of
employers in relation to the risk of the class, subclass or group. The rates may vary for
each individual industry or plant.
Payments by Schedule 2 employers

85 (l) The Board shall determine the total payments to be paid by all Schedule 2

employers with respect to each year to defray their fair share (as determined by the
Board) of the expenses of the Board and the cost of administering this Act and such
other costs as are directed under any Act to be paid by the Board.
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Special funds
(2) The Board, where it considers proper, may add to the amount payable by an

employer under subsection (1) a percentage or sum for the pmpose of raising special
funds and the Board may use such money lo meet a loss or relieve any Schedule 2
employer from all or part of !he costs arising from any disaster or 0th.er circumstance
where, in the opinion of the Board, it is proper to do so.
Insurance fund
Definitions
96 (l) In this Part,

"current benefits" means the benefits payable under the insurance plan in the current
calendar year; ("prestations courantes")
"future benefits" means the present value of the cost of benefits that will become due
under the insurance plan in the future in respect of current or past claims, as
determined by the Board's actuary. ("prestations futures") 2010, c. 26, Sched. 21,

s. 1 (2).
Insurance fund

(2) The Board shall maintain an. insurance fund for the following purposes:
1. To pay for current benefits and to provide for future benefits under the
insurance plan to workers employed by Schedule 1 employers and to the
survivors of deceased workers.
2. To pay the expenses of the Bm1rd and the cost of administering this Act
3. To pay such other costs as are required under any Act to be paid by the Board
or out of the insurance fond.
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Sufficiency of fund

(3) Subject to the reguladons, the Board shall maintain the insurance fund so that the
amoll!lt of the fund is sufficient to allow the Board to meet its obligations under this Act
to make payments under the i.nsurance plan for current benefits as they become due and
to provide for fut.me benefits.
Same

(4) The Board shall meet its obligation under subsection (3) in accordance with the
regulations.
Same

(5) The Board shall maintain the insurance fund so as not to burden unduly or unfairly
any class of Schedule 1 employers with payments,
(a) in any year in respect of current benefits; or
(b) in future years in respect of future benefits.
Jurisdiction
118 (I) The Board has exclusive jurisdiction to examine, hear and decide all matters

and questions arising under this Act, except where this Act provides otherwise.
Finality of decision

(3) An action or decision of the Board under this Act is final and is not open to question
or review in a court.
Same

(4) No proceeding by or before the Board shall be restrained by injunction, prohibition
or other process or procedure in a court or be removed by application for judicial review
or otherwise into a comi.

payments).
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Hoard: miscellaneous rules
Principle of decisions
119 ( l) The Board shall make its decision based upon the merits and justice of a case

and it is not bound by legal precedent.
Same
(2) If, in connection with a claim for benefits under the insurance plan, it is not
practicable to decide an issue because the evidence for or against it is approximately
equal in weight, the issue shall be resolved in favour of the person claiming benefits.
Hearing

(3) The Board shall give an opp01tunity for a hearing.
Hearings

(4) The Board may conduct hearings orally, electronically or in writing.
Jurisdiction

123 (1) The Appeals Tribunal has exclusive jurisdiction to hem· and decide,
(a) all appeals from final decisions of the Board with respect to entitlement to
heaith care, return to work, labour market re-entry and entitlement to other
benefits under the insurance plan;
(b) all appeals from final decisions of the Board with respect to transfer of costs,
an employer's classification under the insurance plan and the mnount of the
premiums and penalties payable by a Schedule l employer and the amounts and
penalties payable by a Schedule 2 employer; and
(c) such other matters as are assigned to the Appeals Tribunal under this Act.
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Same
(2) For greater certainty, the jurisdiction of the Appeals Tribunal under subsection (1)
does not include the jurisdiction to hear and decide an appeal from decisions made
under the following Parts or provisions:
1. REPEALED: 20] 1, c. 11, s. 22.
2. Sections 26 to 30 (rights of action) and 36 (health examination).
3. Section 60, subsections 62 (1) to (3) and sections 64 and 65 (payment of
benefits).

4. Subsections 81 (l) to (6), 83 (1) and (2) and section 85 (allocation of
payments).

5. Part VIII (insurance fond).
6. Part XII (enforcement), other than decisions concerning whether security must
be given under section 13 7 or whether a person is liable under subsection 146 (2)
to make payments.

Decisions on an appeal
(3) On an appeal, the Appeals Tribunal may confinn, vary or reverse the decision of the
Board.

Finality of decision
(4) An action or decision of the Appeals Tribunal under this Act is final and is not open
to question or review in a court.

Same
(5) No proceeding by or before the Appeals Tribunal shall be restrained by injunction,
prohibition or other process or procedure in a court or be removed by application for
judicial review or otherwise into a court.
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Appeal
125 (l) A worker, employer, survivor, parent or other person acting in the role of a

parent under subsection 48 (20) or beneficiary designated by the worker tmdcr
subsection 45 (9) may appeal a final decision of the Board to the Appeals Tribunal.
Notice of appeal

(2) The person shall file a notice of appeal with the Appeals Tribunal within six months
after the decision or within such longer period as the tribunal may permit. The notice of
appeal must be in writing and must indicate why the decision is incorrect or why it
should be changed.
Board policies
126 (1) If there is an applicable Board policy with respect to the subject-matter of an

appeal, the Appeals Tribunal shall apply it when making its decision.
Notice of Board policies

(2) The Board shall state in writing which policy, if any, applies to the subject-matter of
an appeal after receiving notice of the appeal under subsection 125 (3).
Same
(3) lfthe Board does not state that a particular policy applies in respect of the subject-

matter of an appeal, the tribunal may ask the Board to notify it if there is an applicable
policy and the Board shall do so as soon as practicable.
Referral by Appeals tribunal

(4) If the tribunal, in a particular case, concludes that a Board policy of which it is

notified is inconsistent with, or not authorized by, the Act or does not apply to the case,
the tribunal shall not make a decision until it refors the policy to the Board ±<.)r its review
and the Board issues a direction under subsection (8).
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Same
(5) The tribunal shall make the referral in writing and state the reasons for its
conclusion.
Board review
(6) If there is a referral under subsection (4 ), the Board shall review the policy to
detennine whetl1er it is consistent with, or authorized by, the Act or whether it applies to
the case.
Submissions
(7) The Board shall provide the parties to the appeal in respect of which there is a
refe1Tal an opportunity to make written submissions with respect to the policy.
Hoard direction
(8) Within 60 days after a referral to it, the Board shall issue a written direction, with
reasons, to the tribunal that determines the issue raised in the tribunal's referral under
subsection (4 ).
Periodic payments pending decision
128 Periodic payments required by a decision that is under appeal must continue
pending the outcome of the appeal.
Practice and procedure
131 (1) The Board shall detennine its own practice and procedure in relation to

applications, proceedings and mediation. With the approval of the Lieutenant Governor
in Council, the Board may make mies governing its practice and procedure.
Same, Appeals Tribunal
(2) Subsection (I) applies with necessary modifications with respect to the Appeals
Tribunal.
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Non-application

(3) The Statutory Powers Procedure Act does not apply with respect to decisions and
proceedings of the Board or the Appeals Tribunal.
Notice of decisions

(4) The Board or the Appeals Tribunal, as the case may be, shall promptly notify the
parties of record of its decision in writing and the reasons for the decision. The Appeals
Tribunal shall also notify the Board of the decision.
Hoard: continued, powers, etc.
Hoard continued
159 (1) The body corporate known as the Workers' Compensation Board is continued

under the name Workplace Safety and Insurance Board in English and Commission de
la s6curite professionnelle et de !'assurance contre Jes accidents du travail in French and
is composed of the members of its board of directors.
Powers of the Hoard

(2) Subject to this Act, the Board has the powers of a natural person including the
power,
(a) to establish policie.s concerning the prt,miums payable by employers under
the insurance plan;
(a. l) to establish policies concerning the interpretation and application of this
Act;
(a.2) to establish policies concerning eviclcntiary requirements for establishing
entitlement to benefits under the insurance plan;
(a.3) to establish policies concerning the adjudicative principles to be applied for
the purpose of determining entitlement to benefits under the insurance plan;
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(b) to review this Act and the regulations and recommend amendments or
revisions to them;
(c) to consider and approve annual operating and capital budgets;
(d) to review and approve its investment policies;
(e) to review and approve major changes in its programs;
(f) to enact by-laws and pass resolutions for the adoption of a seal and the

conduct of business and affairs;
(g) to establish, maintain and regulate advisory councils or committees, their
composition and their functions;
(h) to provide, on such terms as it sees fit, financial assistance to an employer
who will modify the work or workplace so that an injured worker or the spouse
of a deceased worker may re-enter the labour force;
(i) to establish a program to designate return to work and labour market re-entry
service providers, to monitor the service providers' perfom1ancc and to charge
them a fee for the cost of the progran1,
Duties of the Board
161 (l) The Board shall administer the insurance plan and shall perform such other

duties as it is assigned UJJder this Act and any other Act
Duty to evaluate proposed changes

(2) The Board shall evaluate the c(mseqncnces of any proposed change in benefits,
services, programs and policies to ensure that the purposes of this Act are achieved.
Duty to monitor

(3) The Board shall monitor developments in the understanding of the relationship
between workplace insurance and injury and occupational disease,
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(a) so that generally accepted advances in health sciences and related disciplines
are reflected in benefits, services, programs and policies in a way that is
consistent with the purposes of this Act; and
(b) in order to improve the efficiency and effoctiveness of the insurance plan.
Appeals Tribunal
173 (]) The Workers' Compensation Appeals Tribunal. is continued under the name
Workplace Safety and Insurance Appeals Tribunal in English and Tribunal d'appel de la
securite professionnelle et de !'assurance centre les accidents du travail in French.
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2.

Judicial Review Procedure Act, R.S.O. 1990, c. J. .l.

Application to Divisional Court
6 (l) Subject to subsection (2), an application for judicial review shall be made to the

Divisional Court.
Application to judge of Superior Court of .Justice

(2) An application for judicial review may be made to the Superior Court of Justice with
leave of a judge thereof, which may be granted at the hearing of the application, where it
is made to appear to the judge that the case is one of urgency and that the delay required
for an application to the Divisional Court is likely to involve a failure of justice.
Transfer to Divisional Court

(3) Where a judge refuses leave for an application under subsection (2), he or she may
order that the application be transfencd to the Divisional Court.
Appeal to Court of Appeal

(4) An appeal lies to the Court of Appeal, with leave of the Comt of Appeal, from a
final order of the Snperior Court of Justice disposing of an application for judicial
review pursuant to leave granted nnder subsection (2).
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3.

Rules of Ciliil Procedure, R.R. 0. 1990, Reg. 194.

Motion for Leave to Appeal to Court of Appeal

Motion in Writing
61.03.1 (]) Where an appeal to the Court of Appeal requires the leave of that court, the

motion for leave shall he heard in writing, without the attendance of parties or lawyers.
Notice oJMotion

(2) The notice of motion for leave to appeal shall state that the motion will be heard on a
date to be fixed by the Registrar.
(3) The notice of motion,
(a) shall be served within J5 days after the making of the order or decision from
which leave to appeal is sought, unless a statute provides otherwise; and
(b) shall be filed with proof of service in the office of the Registrar within five
days after service.
Moving Party's Motion Record, Factum and Transcripts

(4) The moving party shall serve a motion record and transcripts of evidence, if any, as
provided in subrule 61.03 (2), and a faetum consisting of the fbllowing elements:
1. Part I, containing a statement identifying the moving party and the court from
which it is proposed to appeal, and stating the result in that court.
2. Part II, containing a concise summary of the facts relevant to the issues on the
proposed appeal, with such reference to the evidence by page aud line as is
necessary.
3. Part III, containing the specific questions that it is proposed the court should
answer if leave to appeal is granted.
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4. Part IV, containing a statement of each issue raised, immediately followed by
a concise statement of the law and authorities relating to that issue.
5. Schedule A, containing a list of the authorities referred to.

6. Schedule B, containing the text of all relevant provisions of statutes,
regulations and by-laws.
(5) Paris I to IV shall be arranged in paragraphs numbered consecutively throughout the
factum.
(6) The moving party shall file three printed copies of the motion record, foctum and
transcripts, if any, and an electronic version of the factmn, with proof of service, within
30 days after the filing of the notice of motion for leave to appeal.
Responding Party's Motion Record and l<'actum
(7) '!be responding party may, if of the opinion that the moving party's motion record is
incomplete, serve a motion record as provided in subrule 61.03 (3).
(8) The responding party shall serve a faetum consisting of the following elements:
l. Part I, containing a statement of the facts in the moving party's swnmary of
relevant facts that the responding party accepts as con-ect and those facts with
which the responding party disagrees and a concise summary of any additional
facts relied on, with such reference to the evidence by page and line as is
necessary.
2. Part JI, containing the responding party's position with respect to each issue
raised by the moving party, immediately followed by a concise statement of the
law and authorities relating to it.
3. Part III, containing a statement of any additional issues raised by the
responding party, the statement of each issue to be followed by a concise
statement of the law and authorities relating to it.
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4. Schedule A, containing a list of the authorities referred to.
5. Schedule B, containing the text of all relevant provisions of statutes,
regulations and by-laws.
(9) Parts l to III shall he arranged in paragraphs numbered consecutively throughout the
factum.
( I 0) The responding party shall file three printed copies of the factum, and of the motion
record, if any, and an electronic version of the factum, with proof of service, within 25
days after service of the moving party's motion record and other documents.

Moving Party's Reply Factum
(l I) If the responding party's factum raises an issue on which the moving party has not
taken a position in the moving party's factum, that party may serve a reply factum.
(12) The reply factum shall contain consecutively numbered paragraphs setting out the
moving party's position on the issue, followed by a concise statement of the law and
authorities relating to it.
( 13) The moving party shall file three copies of the reply factum with proof of service
within 10 days after service of the responding party's factum.

Date for Hearing
( 14) The Registrar shall fix a date for the hearing of the motion, which shall not be
before the earlier of the filing of the moving party's reply faetum, if any, and the expiry
of the time for filing the moving party's reply factum.

Oral Hearing
(15) If, on considering the written materials, the court determines that an oral hearing is
warranted, the court shall, despite subrule (1), order an oral hearing to determine the
motion, and the Registrar shall fix a date for it.
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Time for Delivering Notice of Appeal
( 16) Where leave is granted, the notice of appeal shall be delivered within seven days
after the granting of leave.

Costs Appeal Joined with Appeal as of Right
( 17) Where a party seeks to join an appeal under clause 133 (b) of the Courts a/Justice

Act with an appeal as of right,
(a) the request for leave to appeal shall be included in the notice of appeal or in a
supplementary notice of appeal as part of the relief sought;
(b) leave to appeal shall be sought from the panel of the Court of Appeal hearing
the appeal as of right;
(c) where leave is granted, the panel may then hear the appeal.

Costs Cross-Appeal Joined with Appeal or Cross-Appeal as of Right
(18) Where, a party seeks to join a cross-appeal under a statute that requires leave for an
appeal with an appeal or cross-appeal as of right,
(a) the request for leave to appeal shall be included in the notice of appeal or
cross-appeal or in a supplementary uotice of appeal or cross-appeal as part of the
relief sought;
(b) leave to appeal shall be sought from the panel of the Court of Appeal hearing

the appeal or cross-appeal as of right;
(c) where leave is granted, the panel may then hear the appeal.
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