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TRACI THEI S
a W tness herein, having been duly sworn, was
exanm ned and deposed as foll ows:
EXAM NATI ON
BY MR HARTNMAN:
Q Good afternoon, Ms. Theis

A Good afternoon.
Q | introduced nyself when we just net
a fewmnutes ago. I'mCurt Hartman. |'m

representing M. Oppenheiner in a | awsuit
that's been filed against himby the Cty of
Madei r a.

We're here to take your deposition,
trying to figure out what you know and answer
my questions. | don't anticipate being al
that long, but I want to check before we get
goi ng, have you ever had your deposition taken
previ ousl y?

A | think we -- that's what we were
talking about. | think | had it taken when
was a teenager working at The Beach Wat er parKk.

Q Ckay.

MR. ROBERTS: Hold on a second.

Are you recording this?

MR, OPPENHEI MER:  No.
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MR. ROBERTS: (kay.
MR, OPPENHEI MER:. Did you think

was ?

MR. HARTMAN. No. | just asked a
guesti on.

Go ahead.

MR OPPENHEI MER  No.
MR, HARTMAN. But it's permssible
to record since the notice included audio
recor di ng.
BY MR HARTMAN:

Q Okay. Let me just kind of go
t hrough sone of the ground rules with you in
terms of a deposition. |'msure your attorney
went over thema little bit.

Since we're having a court reporter
here transcribing everything that's being
spoken here today, we need to first try to nmake
sure only one of us is speaking at a tine. So
if you try to make sure I'mfinishing ny
question, I'Il try to nake sure | let you
finish your answer before | start the next
questi on.

Because she is transcribing what we

say, any responses need to -- ensure you have
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affirmati ve yes or no answer as opposed to a

grunt noi se or shaking of the head. 1'IIl try
to pick it upif youdo it. It's natural to do
it, but don't feel bad about that. | or the

court reporter will probably pick up if you do
it.
| f you don't understand a question
"' masking, feel free to ask ne to clarify. |
can do that for you
| f you need to take a break, feel
free to ask for a break. | would ask if a
guestion is pending, that you answer the
guestion before we take a break. Like | said,
| do not anticipate being all that |ong.
And there's always a few ground
rules that | always tend to forget before -- as
' m going through this, but we'll figure them
out as we go through here today.
For the record, could you state your
name and your address, please?
A Traci Theis, 6945 Pi neneedl e Lane,

Ci ncinnati, Onhio 45243.
Q And you live in the Cty of Mdeira?
A Yes, | do.

Q And you're on the Madeira City
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Counci | ?
A | am
Q How | ong have you served on the

Madeira City Council?

A Let's see. Decenber of 2013.
To the present?
To the present.

Correct.

> o >

Correct. M termends 2021.

Q And it's ny understanding that the
mayor of the City of Madeira is selected from
anongst the council nenbers?

A Correct.

Q And you did serve as mayor during a
certain period of tinme?

A | did.

Q What period of tine was that?

A 2017. So Decenber 1st of 2017 to
Novenber 30th, unless there's a 31st in
Novenber .

Q No.

A -- 30th of 2019.

Q And the mayor is a voting nenber of
council; is that correct?

A. Correct.

www.elifereportingagency.com
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Q Does the mayor usually not vote
unless there's a tie, or does the mayor
general |y al ways vote?

A The mayor al ways votes, unless they
recuse thensel ves for some kind of conflict of
interest or -- just |like any other council
menber. [It's just another council nenber.

Q Al right. As | indicated, we're
here to talk about the lawsuit that the Gty of
Madeira has fil ed agai nst M. Qppenhei ner.

You're generally famliar with that

[ awsuit - -
A Correct.
Q -- attenpting to have himdeclared a

vexatious litigator?
A Correct.
Q Wien did you first becone aware that
the lawsuit had been filed against M.
Qoppenhei ner ?
A | don't recall the exact date.
Q kay. |I'mgoing to hand you what is
bei ng marked as Exhibit 1.
(Defendant's Exhibit 1 was marked for
i dentification.)

BY MR HARTMAN:

www.elifereportingagency.com
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Q And I'Il represent to you this is a
copy of the original conplaint that was
filed --

A Ckay.

Q -- on behalf of the City of Mdeira
with the Ham | ton County Common Pl eas Court.

It indicates it was electronically

filed on May 1l1lth, 2018 at 4:51 p.m

A Ckay.

Q Were you aware that it was being

filed before it was actually filed?

A | know that we explored filing it
and we rely on our |egal counsel. You know,
nost of -- nost of our council people are,

basically, volunteers in the comunity and we
rely on | egal.

So we had a proclamation and we
tal ked about it at council. | don't recall the
exact date. So |I'msure it's before this was
filed.

And we, basically, gave | ega
counsel the authority to explore the [awsuit.
And that was during regular council session.

MR. ROBERTS: Traci, listen to the

guestion. Just answer the question.
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THE WTNESS: kay. Sorry.
MR. ROBERTS: No worries.
BY MR HARTMAN:

Q When you say we explored filing it,
we rely on |l egal counsel, we gave |egal counse
authority to explore the lawsuit; who is we?

A Counci | .

The seven nenbers of council?
Uh- huh.

Col | ectively?

Uh- huh.

Is that a yes?

> O » O > O

Yes.
(Defendant's Exhibit 2 was marked for
I dentification.)
BY MR HARTMAN:
Q " mgoing to hand you what's been
mar ked as Exhibit 2.

And do you recogni ze these as being
the official mnutes of the Madeira City
Council Meeting fromApril 23, 20187

A That's what it says, yes.
Q kay. If you would, go to page 6 of
6 inthe top left. There's an indication of a

signature of Christine Doyle as clerk of

www.elifereportingagency.com
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11
council at the bottom
Do you see that signature?

A | do.

Q Do you recogni ze that as her
si gnat ur e?

A | can't tell you what her
signature -- | nean, | assune that's her

signature, yes. She signed it.

Q Ckay.
A | don't have her signature
menori zed.

Q Now, if | can go to the first page
and it says under item Roman nuneral 1V,
Acceptance of the Agenda and M nutes. There's
an indication of category 1 under there,
Changes to the agenda. It says M. Fox asked
to add Proclamation 18-01 to New Busi ness.

Do you see that?

A Yes.

Q Wen M. Fox asked that during that
council neeting to add Proclamation 18-01 to
new busi ness, did you know what Procl amation
18- 01 was?

A | don't recall.

Q Do you recall if anybody asked

www.elifereportingagency.com
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12
M. Fox, what is Proclamation 18-017?
A | don't recall
(Defendant's Exhibit 3 was marked for
I dentification.)
BY MR HARTMAN:

Q "' mgoing to hand you what's been
mar ked as Exhibit 3.

A Ckay.

Q Do you recogni ze this as being
Procl amati on 18-017?

A Yeah.

Q And that is your signature at the
bot t on?

A It is. | can guarantee you that's
nmy signature.

Q Say agai n.

A | can guarantee you that is ny
signature.

Q That is your signature. And it also
has, it |l ooks like, on the bottomof the first
page on to the second page, signatures of the
ot her menbers of council?

A Yeah. It appears to be that way,
yes.

Q And it | ooks |ike seven total

www.elifereportingagency.com
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signhatures. That's the nunber of --
A Yes.

Seven si ghat ures?

A Seven signatures.
Q And those seven nmenbers of council ?
A Those were seven nenbers of counci

at the tine.

Q Very good.

When did you first see this

procl amation in printed fornf

A | don't recall.

Q Did you see it before the neeting of
April 23rd, 2018, or did you first see it at
the neeting of April 23rd, 2018?

A | -- 1 -- 1 can't specul ate because
| think | saw it at that meeting.

Q You did see it at the neeting?

A | can't -- | can't renenber.
No. | didn't. | don't -- | don't
recall. Sorry.
Q You don't recall when you first saw

this procl amation?
A | don't.
Q When did you first become aware of

the potential of filing a vexatious |awsuit --

www.elifereportingagency.com
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14
litigator lawsuit against M. Qppenhei ner?

A | don't have a date for you. |
can't --

Q Did it first come up at the neeting
or were you aware of it prior to the neeting of
April 23, 20187

A | don't -- | don't recall. | really
don't renenber if it cane first or what cane
first.

Q When you went into the executive
session on April 23, 2018, did you know it was
to talk about filing a vexatious litigation
| awsui t agai nst M. Oppenhei ner?

A Are these the m nutes?

Q You're | ooking at Exhibit 2. Yes,
those are the mnutes. |[If you |ook, | think,
at the bottom of page 5 --

A It will tell you exactly why we went
into executive session on here because we
announce why we go.

Q I f you | ook at the bottom of page 5
of 6 of Exhibit 2, that being the m nutes from
April 23, 2018, it says Proclamation 18-01.

M. Fox said the Proclamation is related to

pending or imrinent litigation and advi sed
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Council to adjourn into Executive --
correction -- advise Council adjourn into
Executi ve Session to discuss.
Then it says a Mdtion to adjourn
into Executive Session for the purpose of
di scussing pending litigation and to discuss
the sal e or purchase of property for public
pur poses.
A Well, it's right there. W
di scussed pending litigation, purchase or sale
of property, and public purposes.
Q What pending -- what litigation was
pending at the tinme?
A W had a |ot.
Q VWhat did they --
A So | don't --
Q Okay. You said you had a lot. Do
you know?
THE WTNESS: Isn't that protected?
BY MR HARTMAN
Q You had a I ot of pending litigation
you just testified to.
What litigation was pending at the
time?

MR. ROBERTS: Pending litigation is

www.elifereportingagency.com

5713.233.3000

15



© o0 ~N o o b~ w N Bk

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

16
a public record.
A " mnot sure what was pending in
2018.
BY MR HARTMAN:
Q Vell, you just testified under oath
that you had a lot of pending litigation.
Can you tell nme any of the pending
l[itigation --
A No, | can't.
Q -- at the tine?
A | don't know. So there is always
l[itigation that is out there. So 2018,
April 2018, | can't -- | can't specul ate
wi t hout having records in front of me. |I'm
sorry. But if he said pending litigation, it
was sonet hing that was open at that tine.
(Defendant's Exhibit 4 was marked for
i dentification.)
BY MR HARTMAN:
Q " mgoing to hand you what's been
mar ked as Exhi bit 4.
This is a filing fromthe Ham |ton
County Common Pl eas courts. And those are the
adm nistrative appeal. It indicates that a

C. Scott Gehring is suing Madeira Pl anning

www.elifereportingagency.com

5713.233.3000



11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

17
Comm ssion and the City of Madeira. It was
Filed on January 18, 2017.
Are you famliar with this lawsuit?

A Yes, | am

Q Was that pending on April 23, 2018?

A It could have been. | don't know
when it was dropped.

THE WTNESS: |Is there sonething in
here that says when it was --
MR. ROBERTS: Don't worry about it.

Just answer his question.

THE W TNESS: kay.

A | don't know.

BY MR HARTMAN

Q Who is Scott Gehring?

A He's a council nenber.

Q Do you know how this lawsuit or this
adm ni strative appeal got resol ved?

A |"mpretty sure that Scott re --
took it out, but I"'mnot sure exactly. You
know, | think he withdrew it.

Q Okay. So back to the neeting of
April 23, 2018; you cannot tell me any of the
pending litigation, though you' ve identified

there was a ot of pending litigation at the

www.elifereportingagency.com
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18
time?

A Wll, I wll say that |'mnot sure
if there was a | ot of pending litigation.
There al ways seens to be sonething that we
di scuss under pending litigation.

Q It tal ks about to discuss the
purchase or sale of property for public
pur poses that was di scussed in this neeting.

A Ckay.

Q Was it for the purchase or the sale
of property?

A | don't know. | don't know what we
were tal king about at that point. This is over
a year ago.

Q When you went into the executive
session, what was the -- you would -- strike
t hat .

You woul d agree with nme, according
to the official mnutes, that the notion to
adjourn into executive session only identified
t he di scussion of pending litigation and did
not include immnent litigation, correct?

A | assune so.

Q And during this executive session

the general topic included the filing of a

www.elifereportingagency.com
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vexatious litigation |awsuit agai nst
M . Oppenhei ner, correct?

A I"mnot -- I"'mnot sure if that --
know we were on the floor.

Q Excuse nme. You were on the floor?

A W were on the floor when we
accepted the proclamation. W weren't in
executive session.

Q Well, you canme out and adopted it
after the executive session. |If you go on to
page 6, you return from executive session, then
there's a notion to accept Proclamation 18-01.

Do you see that on page 6?
Yes, | do. | see that, yes.

Q So M. Fox comes in that evening,
says | want to add a Proclamation 18-01 --

A Ckay.

Q -- to the agenda. Then announces
the proclamation is related to pending or
immnent litigation and advi se counsel to
adjourn into the executive session.

A Ckay.

Q And then you cone out of executive
session and the council adopts Procl amation

18- 01.

www.elifereportingagency.com
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20
Do you see that?

A | do. So I assume we discussed it,
yes.

Q Was Proclamation 18-01 that is
Exhi bit 3 presented to you in the executive
sessi on?

MR. ROBERTS: (bjection. Asked and
answer ed.
Go ahead, Traci .
BY MR HARTMAN
Q You can answer.
MR. ROBERTS: You can go ahead.

A | don't know. | don't know if it
was typed up after or before.

Qovi ously, Scott CGehring signed it,
SO -- he wasn't there, so sone people signed it
after.
BY MR HARTNMAN:

Q Vell, you said -- you signed it, it
says, in witness whereof -- |I'm]|ooking at
Exhibit 3. In wtness whereof, | have hereunto
issued this Proclamation this 23rd day of
April 2018.

Do you see that?

A | do see that.

www.elifereportingagency.com
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Q Did you sign it on the 23rd day of
April 20187
A | can't say that | did. | don't
know.
Q So you may have backdated it
after -- when you signed it?
MR. ROBERTS: (bjection.
Go ahead. You can answer.

A. | don't know. | assune it was in

typed formafter and we signed it. | probably

delivered it on the 23rd.

BY MR HARTNMAN

Q Wel |, when you cane out of executive

session and you voted -- strike that.

| f you | ook at page 6 of the m nutes

that is Exhibit 2, it indicates that you voted

yes to accept Proclamation 18-01, correct?
A Correct, on August 23rd.
Q Correct. |If the docunent that is
Exhibit 3 was not typed up and presented to
you, what were you voting on then?

A Thi s procl amati on.

Q So it was typed up when you voted on

it?

A It wasn't probably in this form
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Q What formwould it have been in?

A Well, either -- | mean, there wasn't
like a signature page or anything like that.
There was probably the wording of it.

MR. ROBERTS: Traci, don't guess.

Just tell himwhat you renenber.

A Ckay. | don't renenber.

MR. ROBERTS:. |If you renenber,
great. If you don't, that's --
BY MR HARTMAN:

Q Do you recall com ng out of the
executive session and M. Fox reading
Proclamation 18-01 in its entirety?

A | do not renmenber August -- April --

MR. OPPENHEI MER: Do you want to
play the recordi ng?
MR, HARTMAN.  Hang on.
BY MR HARTNMAN:

Q Go ahead.

A | don't renmenber. | don't renenber
who read it; if it was nme, if it was Fox.

Q But it was read publicly?

A Yes, it was.

Q What were they reading fron?

A

| don't know. | don't know.

www.elifereportingagency.com
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MR ROBERTS: That's --

Q Were they reading --

MR. ROBERTS: Hol d on. Hol d on.

Just because he asks you a

guestion -- you tell himwhat you recal
factually. If you can't recall, you
can't recall. That's it.

A | don't know.

BY MR HARTMAN:

Q Sonebody was reading, thou
sheet of paper?

A | don't know. | assune.

Q If you will, go to Exhibit

gha

3.

froma

So by voting for Proclamation 18

(sic) that is Exhibit 3, you agree with the

propositions that are in there, the whereas

cl auses?

A Yes.

Q | f you can | ook at the second
wher eas cl ause, can you read that out |oud for
me?

A Whereas, M. QOppenhei nmer continues

to make accusations of fraud, corruption,

and

collusion against the Cty of Madeira's public

servants including the Gty Mnager,

www.elifereportingagency.com
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Comm ssi oner, Cerk of Council, Council
Menbers, and Law Director. This continues to
t ake pl ace despite clear and unequi vocal
judicial declarations and findings that his
accusations are false and without nerit.

MR. ROBERTS: She's trying to take
down what you say, so when you read
really fast, it's kind of difficult.

She's pretty good, though. | think
she picked that all up.

THE W TNESS: kay.

MR ROBERTS: Just be m ndful when
you' re doing that.

THE WTNESS: Al right.

MR. ROBERTS: Ckay.

BY MR HARTMAN:

Q What does that have to do with
whet her or not M. Oppenheiner is a vexatious
litigator?

MR. ROBERTS: (bjection. Legal
concl usi on.

You can go ahead and answer, Traci.
A What do you nean?

He does -- he makes fal se statenents

wi thout nerit about all of us.

www.elifereportingagency.com
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BY MR HARTMAN
Q Okay. So you don't |ike what he

says?
MR. ROBERTS: (bjection.
Go ahead.
A | think he lies about us and says

that we're |iars.

BY MR HARTMAN

kay.

He attacks our integrity.

And you don't like that?

> O > O

Absol utely not. Nobody |ikes that.
Q And that's kind of the gist as to
t hat second whereas cl ause that you just read?
MR. ROBERTS: (bjection. Msstates
t he record.
Go ahead.
Sanme obj ection about | egal
concl usi on.
Go ahead.
A What was your question?
BY MR HARTMAN:
Q You don't |ike himmaking all these
what you characterize as false |ies about you,

et cetera, and other nenbers of the city
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gover nnent ?

A Well, me personally, | don't like
himattacking ny integrity.

Q Okay. How has he attacked your
integrity, you personally?

A Me personally. He has made fal se
statenents about nme, ny famly. He questions
my actions every tine we would have sone ki nd
of ruling.

He ki nd of |eaves ne al one now t hat
|"'mnot the mayor, but he constantly woul d, you
know, | ook for sonmething that we were doing
wr ong.

Q And you did not like that?

A You know, M. Hartman, | respect
M. Oppenheiner. 1|'ve known himsince | was a
little girl.

So | don't like what he does to the
city and I don't like what he does to our staff
and | don't |ike what he does to the counci
menbers.

Q Are there any ot her aspects of what
he does that's set forth in that second whereas
cl ause besides --

A If you're trying to --

www.elifereportingagency.com

5713.233.3000



© o0 ~N o o b~ w N Pk

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q -- besides what you just gave ne?
A No.
Q | want to get down to the bottom of

the Proclamation 18-01 that you voted for, that
you signed the proclamati on as mayor.

You indicate that the undersigned --
it indicates, the undersigned nenbers of
Counci| do hereby proclaimour intention to
direct Law Director Brian W Fox to explore the
filing of a civil action, pursuant to GChio
Revi sed Code 2323.52, to have M. Philip
Dougl as Oppenhei mer decl ared a vexati ous
litigator.

A Correct.

Q Do you see that?

A Uh- huh

Q So at this stage, that is on
April 23rd, 2018, council was sinply having
M. Fox explore the potential of a vexatious
l[itigation | awsuit?

A My understanding is that M. Fox was

to explore it and then file it if -- but based
on | egal advice, you know, like -- |I'mnot --
['"m --

Q Hi s | egal anal ysis?
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A H s | egal analysis. That was ny
under st andi ng.

Q So not only was M. Fox supposed to
explore it, but if he felt there was | egal
nmerit toit, M. Fox had the authority from
city council to file the lawsuit?

A That was ny under st andi ng.

Q What was the basis of that
under st andi ng?

A My | ack of know ng anythi ng el se.
don't -- I'"'mnot a |lawer by trade. | don't
know, but that was ny understanding. M
per sonal under st andi ng.

Q Right. But I'mtrying to use the
| anguage, | ooking at the | anguage that --

A And I'mtelling you what | interpret
that to nean to ne.

Q kay. Wiere do you get -- what
| anguage indicates that he has the authority
then to proceed to file the lawsuit when it
says sinmply --

A So Brian Fox --

Q Hang on.
A Ckay.
Q You sinply indicate it's the -- or
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the council, and yet you voted for it -- this
procl amation says it's an intention to direct
himto explore the filing.

Where do we get fromexploring the
filing of a lawsuit to actually the authority
to file that [awsuit?

A You know, I'mjust a nom And |I'ma
vol unteer, basically, for the community. So I
rely on the law director for ny |egal advice
and | egal counsel.

My personal interpretation was that
he was going to explore it. And if the |egal
analysis said it was okay, he would file it.

That is ny interpretation of what

this was about. That clause. | don't have any
| egal training, therefore, | rely on the
experts.

Q But I"'mtrying to figure out when
this really conmes up for you to assess because
you say -- if you renmenber, M. Fox at the
begi nning of the neeting wants to add the
procl amation to the agenda.

A Correct.

Q You go into an executive session

A. Correct.

www.elifereportingagency.com

5713.233.3000



© o0 ~N o o b~ w N Pk

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

30

Q You tell me you don't even recall if
you even di scussed the proclamation in
executive session --

A It's a year ago.

Q -- and then you conme out -- and then
you cone out and i mredi ately adopt the
procl amati on.

A | don't know exactly what we
di scussed.

Q Ckay. Wuld it be safe to say that
fromyour discussions -- and | don't want to
get into particulars, but generally speaking
from your discussions in the executive session
relative to Proclamation 18-01 and whet her or
not M. Oppenhei ner was or was not a vexati ous
[itigator, that your understanding was that we
were -- council was going to authorize the
proclamation and if M. Fox thought that there
was nerit to it, he had the authority to file
the [ awsuit?

MR, ROBERTS: bjection. Asked and

answer ed.
Go ahead.
A Whenever we take something on the

fl oor and we vote on it, you don't know how
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people are going to vote. So you don't know if
it was going to be adopted at that point, so --
BY MR HARTMAN
Q No. | understand you're not going

to not adopt it, but that's not really ny

guesti on.

A kay.

Q |"mjust trying to figure out -- you
sai d your understanding was -- and | think --

A | don't know --

Q | think I understand what you're
getting at. | just, you know, just not --

maybe |'mnot asking it the right way.

| just look at the facts here in
this meeting fromApril 23, 2018. M. Fox
conmes in, says | want to add Proclamation 18-01
to the agenda.

A That's what the m nutes say.

Q Right. Nowhere in the mnutes --
and if you want to take time to | ook through
the mnutes, that is Exhibit 2, nowhere else in
the m nutes does Proclamation 18-01 conme up
until you get to the bottom of page 5 right
before the executive session where M. Fox says

the proclamation is relating to pending or
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immnent litigation and advi se council adjourn
into executive session to discuss.

A kay.

Q Ckay. That's the only place | see
in the mnutes when it first cones up.

And you go into the executive

session and cone out and adopt Proclamation
18-01. And I'mjust trying to understand your

under st andi ng of 18-01, which was not only to

have himexplore -- that is M. Fox explore --
A | told you ny understandi ng.
Q But was it fromyour discussions in

t he executive session, or when el se would you
have di scussed it and arrived at that
under st andi ng?

A My understanding -- yeah. | nean,

obviously we went into executive session and we

tal ked about this and we canme out and adopted
it.

Q Al right. And based upon that,
your understandi ng not only was he going to
explore it, but if he --

A That is ny personal understandi ng of
what that neant.

Q That based upon that, you cone out,
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you adopt, that your understanding was not only
was he going to explore it, but if he felt
there was nerit to it, he could go ahead and
file the lawsuit?

A Correct.

Q | would just note, | think the next
council neeting -- by the tinme the next counci
nmeeti ng happens, the lawsuit had al ready been
filed. So | just want to nake sure what
triggered -- it was May 14th is when | believe
t he next council neeting would be.

A kay.

Q |"mjust trying to figure out what
triggered the filing of the lawsuit. |
understand exploring it.

And so because the issue again,
t hough, cane up recently, did it not, at
counci| about the authorization of the [awsuit?
Is that -- in August of this past year?

A You're going to have to give ne
sonet hi ng el se.

Q kay. Let nme give you a docunent.
See if this helps refresh your recollection.

A | was over two years of neetings.

You got to --
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(Defendant's Exhibit 5 was marked for
I dentification.)
BY MR HARTMAN:

Q "' m handi ng you what's been mar ked
as Exhibit 5. And it indicates it's at the
Regul ar Meeting of Madeira City Council,

August 12th, 2019. That it indicates a Mtion
Carifying Gty Council's Authorization --
MR. ROBERTS: Which bullet point are
you reading from Counsel?
MR HARTMAN: Pl ease?
MR, ROBERTS: Which of these bullet
points are you reading fronf
MR. HARTMAN. No. [|'mreading from
the title.
MR ROBERTS: Ckay.
BY MR HARTMAN:

Q Motion Clarifying Gty Council's
Aut hori zati on Regarding the Vexatious Litigator
Filing, and Advising of Council's Intentions
Shoul d That Action Require an Appeal or
Refiling.

A Ckay.

Q Does that refresh your recollection

from what happened four nonths ago or so, five
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nont hs ago?

A Ckay.

Q Does that refresh your recoll ection
as to what happened four or five nonths ago on
this matter?

A | don't know what | had for
br eakf ast yesterday, so -- sure. Alittle bit.
If it's got ny signature on it.

Q When you' re saying you have
absolutely no recol |l ection about anything that
happens at past council neetings, are you a
council nmenber that just flushes everything out
of your nmenory at the end of a council neeting?

MR. ROBERTS: (bjection.
You don't need to answer that.

That's a ridicul ous question.

BY MR HARTNMAN

Q Do you flush everything out of your
mnd at the end of council neetings?

MR. ROBERTS: Go ahead and answer

t hat .

A Sur e.

BY MR HARTMAN
Q Ckay.

A Not everything, but -- | nean,
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there's so nuch tine that passes between each

council neeting that you can't renenber every

detail .
So you're telling ne that we did

this, | recall this.

Q You recall it. That's all. [|'mnot
asking for details right now |'mjust
asking -- you recall this fact, right?
Correct?

A Yes. It's famliar.

(Defendant's Exhibit 6 was marked for
identification.)
BY MR HARTMAN:

Q Hand you what's been marked as
Exhibit 6. Maybe this will help you renenber
what happened at a council neeting four to five
nont hs ago.

A That's why we have m nutes.

Q So |'ve handed you what's been
marked as Exhibit 6. And I would indicate were
the mnutes taken fromthe website for
August 12th, 2019.

You were at this neeting?
| was present.

Q And this notion cones up, | think,
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on page 5 of 7.

M ddl e of the page there's a notion
to go into executive session for the purpose of
di scussing pending litigation.

Do you see that?

A | do see that.

Q What pending litigation was going to
be di scussed in the executive session?

A | don't know. \Whatever was pending
at that point.

Q Was this lawsuit -- vexatious
litigator lawsuit -- read the mnutes if you
have to to help refresh your recollection.

A The date is right here on the
| awsuit, so yes, this one was pending, right?

Q The question is, was that -- was
this lawsuit the subject of discussion --

A | don't know what pending litigation
we di scussed.

Q You have no recoll ection of that
executive session?

A We discuss a lot of things in
executive session. So for you to ask ne what
specific thing we did at that nonent, | have no

i dea.
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Q So reviewi ng the mnutes you cannot
tell me what pending litigation was di scussed
in the executive session?

MR. ROBERTS: (bjection. Asked and
answered a coupl e tines.
Go ahead.
BY MR HARTMAN

Q I f you can, take a mnute to review
following Section XIV, Litigation Clarification
on page 5.

Do you see that on page 57

A Ri ght here, yeah

Q It indicates first that you cone out
with a notion to cone out of executive session?

A Uh- huh

Q Do you know how you voted on that
notion to come out of executive session?

MR. ROBERTS: How Traci voted?

A How | voted?

BY MR HARTMAN

Q Yes.
A | voted yes to cone out of executive
sessi on.

Q How do you know that if it's not in

the m nutes?
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A Because I'mnot in executive session
anynor e.

Q But you know you voted yes on that
noti on?

A O herwise, 1'd still be in executive
sessi on.

Q How can the public determ ne who

voted on that nption to cone out of executive

sessi on?
A | don't know.
Q Do you see a roll call vote or any

vote indicated on that notion in these mnutes?

A Qoviously, if they voted no to cone
out of executive session, they'd still be in
executive session.

Q That's not the question

Do you see any vote indicated on
that notion to cone out of executive session?

A No, | do not.

Q Then under item1 it indicates
Motion Carifying City Council's Authorization
Regardi ng the Vexatious Litigator Filing, and
Advi sing of Council's Intentions should the
Action Require an Appeal or Refiling.

Do you see that headi ng?
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A | do.

Q Then there's a | ong paragraph. Take
your time to read the entire paragraph
i ndi cating what M. Fox expl ai ned.

Let me know when you' re done

readi ng, please.

A kay.

Q Did that help refresh your
recol l ection as to what was di scussed during

t he executive session?

A "1l tell you what it reflects is |
remenber being in the courtroomand -- yes.
And then -- because you were there.

Q You're talking in the courtroom not

in the executive session?

A Yeah. So this rings a bell, yes.

Q And it hel ps refresh your
recol l ection as to what was di scussed,
general ly speaking, in the executive session
t hat ni ght?

A Not all of it, but sone of it, yeah.

Q And part of the conversation
concerned this pending | awsuit agai nst
M. Oppenhei ner?

A Yeah. |'mpretty sure the election
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one was still hanging out there, too, but I
don't know the dates.

Q When you say the el ection one --

A The lawsuit that M. Oppenhei nmer
filed about the el ection.

Q The one chal | engi ng --

A Speci al - -

Q -- challenging the certification to
t he board of elections --

A Speci al el ections, yeah.

| don't know if it was still out
there then or not, but --

Q Now, if you look at M. Fox's
statenent, in the second sentence it says --
partway through the sentence, it says, Counci
is undertaking this notion to nmake plain for
the Court that the past authorization, prior to
t he comencenent of the suit, was in place, and
that going forward Council's al so authori zi ng
actions to be taken relative to that case.

Do you see that?

A | do.

Q Do you agree with the proposition in
that statenent that the past authorization

prior to the commencenent of the suit was in
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pl ace?

A | do.

Q Okay. Wien did council give that
aut hori zation?

A | told you. M feeling is that we
gave it to himin that proclamation. That is
nmy personal feeling.

Q Ckay. That's your feeling, but can
you can point to anything where council as a
whol e aut horized it, other than that
Procl amation 18-01?

MR. ROBERTS: (bjection. Asked and
answer ed.
Go ahead.

A | told you, that's ny understandi ng
of what we were doing.
BY MR HARTNMAN

Q Okay. Now, it indicates that you
read the followi ng notion |ater on here.

Do you see that?

A Yes.
Q Do you recall reading that notion?
A It says that | read it, so |

probably read it.
Q | didn't ask you what it says. |

www.elifereportingagency.com

5713.233.3000



© o0 ~N o o b~ w N Pk

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

said, do you recall reading the notion?

A No, | do not. Not specifically.

Q Go over to page 6. Third bullet
down. And it says, Council noves to clarify
that this Mdtion was nade in response to a
speci fic decision issued by the Court in Case
No. A1802415 (a deci sion which considers
nei ther the authorization provided by Gty
Council in 2018 nor the Cty Manager's
aut hori zation in connection therewth).

Do you see that portion --

A | do see that.

Q -- portion of the bullet point I
read?

It references the authorization
provided by city council in 2018.

When did the city council authorize
the lawsuit in 2018 as indicated there?

A | told you. In the proclanmation
that was ny feeling that we had authorized it.

Q Do you recall in this executive
session, that is August 12th, 2019, who el se
was in the executive session?

A On August 12t h?

Yes.
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seven.
Q
A

plus Lori.
Q

manager ?

A

o >» O » O »

Whoever was present at -- so --
So --

One, two, three, four, five, siZx,

The seven council nenbers?

Plus Brian Fox, plus Tom Moell er,

Lori Thonpson, the assistant city

Uh- huh

M. Schaefer, the police chief?
No.

The clerk of council --

No.

-- Ms. Doyl e?

No.

Okay. |Is that generally who was

al ways in executive sessions?

A
Q
A

Q

Yeah.
| didn't hear you
Yes.

Okay. Wio invited or authorized

M. Meller to cone into the executive session?

A

We al ways -- we can invite whoever

we want and we always invite M. Meller.
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Q Who invited Ms. Thonpson into the
executive session?

A W always invite Ms. Thonpson.

Q So council makes the decision to
invite theminto?

A Uh- huh.  Council can invite whoever
they want into executive session.

Q Can you show nme where in the m nutes
here that council authorized and nade the
decision to invite M. Meller and Ms. Thonpson
into the executive session?

A It's not the mnutes. It's just a
standi ng invitation.

(Defendant's Exhibit 7 was marked for
I dentification.)
BY MR HARTMAN:

Q Hand you what's been marked as
Exhibit 7. | will represent to you these are
the codified ordinances of the City of Mdeira,
Chapter 30, as taken fromthe Madeira
gover nment web page.

Again, turn to page 5. Top right
corner is the nunber. And I'm|looking third
par agraph down. It starts with a nunber 2 in

par ens.
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It states, Executive sessions shal
be limted to Council nmenbers, except that
t hose public officials or other persons who are
necessary or hel pful for the discussion of the
subj ect matter of the executive session may be
i ncl uded upon invitation of the Council nenbers
requesting the executive session with the
consent of a majority of Council.
Do you see that?
A | do see that.
Q So | was asking you with respect to
t he executive session held on August 12th,
2019, where is the indication of a consent of a
majority of council that M. Fox, M. Meller,
or Ms. Thonpson joined the council nenbers in
t he executive session?
A We had --
MR. ROBERTS: (bjection. Asked and

answer ed.
Go ahead.
A We have a standing invitation for

t hem
BY MR HARTMAN
Q Where is that docunented, that

standing invitation?
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A " m not sure.
Q Has it ever been docunented, to your
know edge?

A To ny know edge, | don't know.

Q Are you aware during your tinme on
counsel from Decenber 2013 to the present, have
you ever been made -- or voted on a notion to
invite people into executive sessions?

A We have asked people to cone to
executive session beyond those people that are
t here, yes.

Q Ckay. Such as?

A Christine Parker has been in to
di scuss her lease. W've had -- | can't think
of anybody else. That's the nost recent.

Q Christine Parker to discuss her
| ease?

A She rents one of our city-owned
bui | di ngs.

Q When did that take pl ace?

A This was just recently. Like just a
coupl e weeks ago.

Q So you went into executive session
to discuss a | ease of public property?

A Yes. Yes. She already had a | ease.
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She wanted clarification.
Q Do you know what authority or basis
went into executive session to discuss that
| ease?
A Yes.

MR. ROBERTS: (bjection. |It's
totally irrelevant to the purpose of this
deposi tion.

| instruct you not to answer.

BY MR HARTMAN
Q Are you refusing to answer?
MR. ROBERTS: | think she did
answer, but to the extent you ask anot her
guestion about it.
BY MR HARTNMAN

Q So when Ms. Parker went into the
executive session, was there a notion or a vote
to indicate that she was invited into the
executive session?

MR. ROBERTS: (bjection. Instruct
you not to answer.

Go ahead.

You don't take ny instruction?

THE WTNESS: Onh, did you say not

answer ?
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MR. ROBERTS: | did.

THE WTNESS: Okay. Sorry.
BY MR HARTMAN

Q During your tinme on council since

Decenber 2013 to the present, have you ever
been invol ved or had a notion or a vote to
expressly invite and authorize a person ot her

than council nenbers to cone into an executive

sessi on?
MR, ROBERTS: bjection. Asked and
answer ed.
Go ahead.
THE WTNESS: You want nme to answer
now?
MR. ROBERTS: Yeah.
A Ckay. | don't know if we've had
like a -- a vote on that, but we have, in the

past, either the mayor or sonmeone said can we
invite so-and-so into executive session.

And it has al ways been the
under st andi ng that we can invite whoever we
want into executive session.

BY MR HARTMAN
Q Subj ect to the consent of the

maj ority of council.
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Do you see that in your ordinance?
A Yeah. So if sonebody woul d obj ect
toit, then we would have heard. It doesn't
say it has to be voted on.
MR ROBERTS: Just answer the
guesti on.
BY MR HARTMAN
Q But you would agree it's taking
official action to invite sonebody into an
executive session, right?
MR. ROBERTS: Objection. Msstates
facts.
Go ahead.
A What did you want nme to --
BY MR HARTNMAN
Q That is an official action on behalf

of council to invite sonebody into an executive

sessi on.
MR. ROBERTS: (bjection.
Go ahead.
A We can invite whoever we want to

di scuss sonething if we need nore information.
BY MR HARTMAN
Q That wasn't ny question

The question is you would agree it's
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of ficial action by council to invite sonebody
into executive session?
MR. ROBERTS: Objection. Calls for

| egal concl usi on.

Go ahead.
A | don't know what you nmean by
official act. | mean, what do you nmean by

official act?

THE WTNESS: Do | have a |legal --
BY MR HARTMAN

Q "1l clarify. You want ne to
clarify?

It's an act of council to invite
sonmebody in. Wuld you agree with that
proposi tion?

MR. ROBERTS: (Objection. Calls for

a |l egal concl usion.

Go ahead.

A |"'mnot sure. Any council menber
can say, can we invite sonebody in? So |I'm not
sure what you nean by official action.

BY MR HARTMAN:

Q Do you recall how you first heard

that the lawsuit had actually been filed

agai nst M. Qppenhei nmer?
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A | do not recall.
Q Do you recall when you received a
copy -- have you ever received a copy of the

conpl aint or the anended conplaint filed in the
action?

A | have a file of the conplaint right
here. 1 don't know. | mean, |'ve seen it but
| don't know that | have a copy of it.

Q What do you nean, you've seen it

previ ous?
A | ve probably, you know, either been
e-mailed it or -- |1 was the mayor at the tine,

so | probably got it e-mailed to ne.

Q What is your understanding as to
what it nmeans for sonebody to be a vexatious
litigator?

MR. ROBERTS: (bjection. Legal
concl usi on.
Go ahead.

A That means that M. Qppenhei ner
woul d have to get authorization fromthe court
to actually file a | awsuit.

BY MR HARTMAN
Q Okay. That's the result of sonebody

bei ng declared a vexatious l|itigator.
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A That's what you asked nme, isn't it?

Q No. | asked you what it neans for
sonebody to be a vexatious litigator.

MR. ROBERTS: (bjection.
BY MR HARTNMAN:
Q Your | ayman's under st andi ng
MR. ROBERTS: (bjection. Legal
concl usi on.
Go ahead.

A | just told you.

You said if he's a vexatious
l[itigator --
BY MR HARTMAN:

Q No, | didn't say if.

A -- what that neans.

Q No. \What does it nean for sonebody
to be a vexatious litigator, not what's the
ram fications or the consequences?

A Sonmeone that files neritless
| awsuits against a party.

Q Ckay. And by your voting for and

supporting Proclamation 18-01 and the filing of

this lawsuit, you believe M. Oppenheiner falls

wi thin that group?

A Yes, | do.
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Q You're aware that one of the cases
underlying that claimof himbeing a vexatious
litigator concerned the historic properties,

t he Muchnore House, | believe, and whether or
not the city could sell or dispose of certain
property on it.
Do you understand that?
A Yeah. Historical asphalt.

Q You were on council at the tine,

correct?
A | was.
Q You have a general recollection of

that |awsuit?

A | do. | do.

Q What was your understanding as to
what the issue was in that |awsuit?

A Well, first of all I want to state
that | am not a planning conm ssion nenber. So
| don't have all the know edge of zone.

Q No. |'mjust asking your
under st andi ng based upon --

A My under st andi ng was that, you know,
there was a piece of property that we were
going to -- it was the historic -- | call it

the historical asphalt. That there was a piece
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of property that we were going to switch with a
devel oper. And the objection, fromny
understanding, is that M. Qppenhei mer was
upset saying that that was historical property,
t he asphalt.

Q And that the charter provision
restricted or prohibited that distribution? Do
you recall the charter comng into play?

A Yeah. The charter anendnment that
M. Qppenhei mer wote.

Q And that the voters of the Gty of
Madei ra passed overwhel m ngly, correct?

A Yeah.

Q And so M. Qppenhei nmer, basically,
was saying | don't think they can -- the Gty
can di spose of this portion of the property
because the charter doesn't allow for it?

A The charter anendnment that he wote,
yes.

(Defendant's Exhibit 8 was marked for
I dentification.)
BY MR HARTMAN:

Q Handi ng you what's been marked

Exhibit 8 1'Il represent to you this is a

filing taken fromthe Ham I ton County Conmon
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56
Pleas Court in the lawsuit we were just talking
about, the historic asphalt property.
This is actually the answer and
counterclaimthat the Gty of Mideira and
M. Moeller filed.
| f you can go to page 5, |I'm 1 ooking
at paragraph 13 of the counterclai mthat was
filed by the Gty of Mdeira.
A Wait a mnute. [|'mnot on the --
Q Fifth page back. You're on the
exhibits. You're going too far.
A My point is, | just |ooked at this.
' mnot even on council.
Q You were not on council then?
A Wait a mnute. On this one. On
Exhibit 1, I'mnot on council.
Q Exhibit 1 indicates it was passed on
Oct ober 22, 2012, which woul d be conpatible
wi th when you --
When |' mnot on council .
-- were not on council.
" m | ooking at the counterclaim
A Ch, okay. Sorry. Wat page?
Fi ve.

A kay. Five.
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Q "' m | ooking at paragraph 13 of the
counterclaimthat was filed by the Gty of
Madeira in this lawsuit over the authority of
the City of Madeira to take care of the
historic asphalt properties that you indicated.

A Yeah.

Q And paragraph 13 is, by the Cty of
Madei ra says, A real and justiciable dispute
exi sts between the parties regarding the
rights, status, and other legal relations
arising fromthe foregoing facts. And that the
respondents -- that being the Gty of
Madeira and M. Meller -- seek a declaratory
j udgnment regarding said rights.

Do you see that in paragraph 13?

A | do, yeah.

Q So I'mlost fromyour understanding
as to why if the Gty of Madeira says a rea
controversy or dispute exists regarding the
rights over these properties and that the Cty
of Madeira's saying we want to get a
declaration as to what these rights are, why is
it -- why would it be vexatious for M.
Oppenheinmer to seek a simlar right?

MR. ROBERTS: (bjection. bjection.
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As counsel knows, it's fornulated | ega
words. Calls for a |legal conclusion.
Answer if you can. Go ahead.
THE WTNESS: |'mnot really
under st andi ng what he's aski ng anyway,
so --
BY MR HARTMAN
Q Were you aware that the City of
Madeira filed a countercl ai msaying, Court, we
want you to tell us what these rights are over
t hese properties?
A Maybe -- | don't know. | don't
know. 1t's very confusing to ne what all that
nmeans.
Q Have you been involved in litigation

before, personally or business-w se?

A | am a CASA.
Say agai n.
A "' ma CASA.
Q kay.
A So in dependency court is really the
ext ent.
Q But in a personal capacity or as a

busi ness owner you've not been involved in

litigation?
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A No. | was a teacher
Q Congratul ations to you on that.
MR. HARTMAN. ['mgoing to take a

bri ef break here.

(A recess was taken from2:56 to 3:01.)

MR. HARTMAN:. We have no further
questions. We will order a transcript.

You do have the right to reviewthis
transcript for signature and to nake any
clerical or typographical errors that the
court reporter may have nade.

Do you wish to review the
transcript?

THE WTNESS: Ckay.

MR. ROBERTS: W're going to take
si gnature, yeah.

MR HARTMAN:  Okay.

TRACI THEI' S

DEPOSI TI ON ADJOURNED AT 3: 02 P. M
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CERTI FI CATE

STATE OF OH O
SS

COUNTY OF HAM LTON

I, Tracy L. Allen, RPR RWMR the
undersigned, a duly qualified and conm ssi oned
notary public within and for the State of Chio,
do certify that before the giving of her
deposition, TRACI THEIS was by nme first duly
sworn to depose the truth, the whole truth and
not hing but the truth; that the foregoing is
the deposition given at said tine and pl ace by
TRACI THEIS;, that | amneither a relative of
nor enpl oyee of any of the parties or their
counsel, and have no interest whatever in the
result of the action; and that I amnot, nor is
the court reporting firmwth which I am
affiliated, under a contract as defined in Chio
Cvil Rule 28(D).

IN WTNESS WHERECF, | hereunto set ny hand

and official seal of office at G ncinnati, OChio,
i

Tracy L. AMen, RPR, RMR
Notary Public - State of Chio
My conmi ssion expires July 29, 2023.
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ERRATA SHEET

DEPCSI TI ON OF: TRACI THEI S
TAKEN: FEBRUARY 17, 2020

Pl ease nake the followi ng corrections to ny
transcript:

Page Line Nunber Correction Made

Wtness Signature Dat e
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