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By Brian C. Shuck

After practicing in Gillette for the first 3 and a half years of my practice, I moved to the big town of Cheyenne six and a half years ago to accomplish two goals – 1.) to find the love of my life and convince her to marry me, and 2.) to narrow my areas of practice.  Although finding my loving and patient wife Marci was of course the most significant accomplishment, I have also been blessed to have the opportunity to spend the last six and a half years focused heavily on water rights, natural resources, and environmental issues.  I enjoy water and environmental law and, when I am working late on a case, I explain to my wife that I have to work late because water law runs in my blood.  In response, my wife patiently reminds me that cholesterol runs in my blood, too, so don’t try to convince her that that is somehow a good thing.  As usual, my wife is right, so I try to moderate my intake of fatty foods and cases where clients swing shovels at the opposing parties.
While representing the State Engineer’s Office on several issues and cases in the past, I have had the privilege of working with and learning from the State Engineer’s Office and Board of Control’s staff.  After representing these state agencies, I made the move to private practice and represent individual clients in administrative matters to be decided by the State Engineer’s Office (SEO) and Board of Control (BOC).  One such administrative matter that clients often need assistance with is a petition to change the use, place of use, point of diversion, or means of conveyance of a water right.  A brief description of the processes involved and helpful hints to avoid the perennial problems that the Board of Control experiences with such petitions is outlined below.
Under the state statutes and the Wyoming Constitution, three simple rules make an administrative change process necessary.  First, under the prior appropriation system, the person with the earlier priority water right has the better right.  Second, water rights are limited to the amount that is beneficially used.  Third, water rights are appurtenant (attached) to the land on which they are put to beneficial use .  Wyo. Stat. Ann. § 41‑3‑101; see also Wyo. Const., Art. 8, § 3.  As a result of these three rules, a process for “un-attaching” appurtenant water rights or changing the water right in other ways, in a manner that did not do violence to the prior appropriation system and did not cause injury to other water users, was developed.  This system revolves around the central issue of the “no injury” rule.  In short, a water right holder can only change that portion of his water right that he can show has been historically used and may only do so if the change does not cause an injury to a neighboring water right holder.
Change of Use and Change of Place of Use.

The administrative procedure for changing the permitted use the permitted place of use is outlined in the Wyoming Statutes.  Wyo. Stat. Ann. § 41‑3‑104.  The Board of Controls’ Regulations and Instructions further describe the petition process.  See State Board of Control Regulations and Instructions, Part IV, Ch. 5, § 15.  The information and examples of petitions contained in the Regulations and Instructions do not contain all the information you may need to put in your petition, but they are a good place to start.  For example, if you are changing the place of use for irrigated land, you will want to add documentation to use as attachments proving that the land has been irrigated in the past.

The change of use process is more complicated than the process for changing the place of use.   For example, under a change of use petition, the petitioner should automatically expect a hearing, an economic impact statement; and consumptive use reports. In addition, under a change of use petition, the petitioner may need to address the issue of preferences of uses.  Wyo. Stat. Ann. §§ 41‑3‑102 and ‑103.  As to change procedures for water rights attached to lands that have been submerged or taken by adverse possession, see Wyo. Stat. Ann. §§ 41-3-107 and -108.
Change of Point of Diversion and Means of Conveyance.

The procedure for changing the point of diversion of means of conveyance of an adjudicated water right is set forth in the statutes.  Wyo. Stat. Ann. § 41‑3‑114.  Much like the change of place of use and change of use petition processes, the BOC will not approve a petition for change of point of diversion or means of conveyance unless the “no injury rule” has been met and the written consent of affected water users has been obtained.  If consents cannot be obtained, the BOC will set the matter for hearing.

In the event the change in point of diversion would be moving a diversion point into the State of Wyoming from another state, then a separate set of statutes applies.  See Wyo. Stat. Ann. §§ 41-3-209 through 41-3-215.  It is not uncommon for a water user located in another State close to the Wyoming border to have a Wyoming water right to put water to use on lands in the other State.  This occurs because the water right is permitted by the State in which the diversion structure from the river is located, regardless of the State in which the place of use lies.
Dotting “i”s and Crossing “T”s -- Helpful Hints.

Because every state administrative agency has its own needs, desires, and eccentricities, the statutes and administrative regulations do not provide all the information you need to successfully assist a client in filing a change petition.  After working with the State Engineer’s Office and Board of Control staff and performing water rights research over the years, I have compiled a list of helpful hints that should assist the general practitioner in filing a change petition.  The following is a list of helpful hints to assist a person filing a petition to avoid many of the mistakes the Board repeatedly encounters.
A. Start by Working with Your Commissioner/Superintendent.

· If the case is one where you think you may be in a position adversarial to the Board of Control or State Engineers’ staff, consider whether contact with the commissioner or Superintendent may be an ethics violation.
· If not, work with the commissioner or Superintendent to determine the probability of success, whether neighboring water users will be injured, and the issues that may arise.
· Often, the Water Commissioner can tell you if water has been historically used on that land, how much water has historically been used, the type of use, and what sorts of changes are feasible to administer on the ground.
B. Do Your Homework – Do the Water Rights Search First.

· Walk the ground involved with your client – maps will only tell you so much.

· Do the water rights search at the State Engineer’s Office yourself rather than relying on the Board of Control staff to do it after the petition has been filed.

· The State Engineer’s Office has tried to get away from performing water rights searches for the public and attorneys.

· You may find the facts are not as your client believed.

· You may find that a different petition needs to be filed.

· You may find that the petition does not need to be filed at all.
· Although you can do some research on the new State Engineer’s Office website, not all documents have been scanned into the system yet and the website does not yet have the capability of allowing you to cross-reference documents easily.  In the future, it will be a valuable tool.  However, for now, it is not as complete as doing the search in the State Engineer’s Office.

· Look at and copy all ORs and CRs noted on the permits and other documents.

· Research the land to be dried up for:

· supplemental supplies, 
· secondary permits, and 
· the names of water users from same means of conveyance.

· Identify the current owners of all intervening water users.
· Research the land to be affected by the change to determine if:

· the land already has water rights, 
· the change cannot be administered, or 
· the proposed change cannot be operated on the ground.
C. Assess Whether An Injury Would Occur.
· After you have identified the intervenors and other water users who may be injured, if a legitimate injury exists, attempt to mitigate the injury.

· If you cannot avoid the injury, stop there and save your time and your client’s money.
· Injury must be a water-related injury suffered by an intervening water user.  The following are not an injury:
· More mosquitos caused by new irrigation.

· Not enough water in the stream below the new diversion to support fish as it runs through the neighbor’s land.

· Loss of volume in stream below new diversion so the stream is not as aesthetically pleasing.

D. The Docketing Deadline -- Do Not Procrastinate.

· Petitions must be filed 30 days before the first day of the next Board of Control meeting.
· Because BOC meetings are only held 4 times a year, missing the filing deadline results in a 3-month delay is getting the process started.

· If the case is going to be contested and will need to have a hearing, the BOC must put the petition on its agenda and refer the matter to hearing.

· The BOC staff have to research each petition before the BOC will hear it, so the 30 is absolutely necessary.
· It is possible to have a late-filed petition place on the agenda – in the Ex Officio Secretary’s discretion.
E. Be Proactive and Provide Proof of Historic Use.

· Unless the Superintendent knows for certain that the water has been used in the last year, at least one Board Member will typically want some evidence that the water has historically been used at the permitted location for the permitted use.  To prove this, you might use:
· Water Commissioner’s records;

· The Water Commissioner’s field inspection;

· Irrigation district delivery cards or records;

· Canal or ditch company records;

· Aerial photography; and/or

· The affidavit of a disinterested neighbor.
F. Provide Proof of the Authority of Petitioner to Sign the Petition.

· If the petitioner is a corporation or LLC – attestation by Secretary of corporation or copy of resolution or minutes of company authorizing the President to file the petition.
· If the petition is a city/town, a resolution of the city council or town council authorizing the employee to sign the petition, even if it is the mayor.
· If the petitioner is a partnership, have all partners sign.

· If the petition involves marital property, it is best to have both spouses sign.

G. Get Consents.

· Get consents from intervening water users.
· Get consents from all other water users in the same ditch/canal.

· Get consents from anyone else who may claim an injury.  In cases where the facts may warrant it, consider getting consents from:

· Downstream junior water users who will suffer diminished return flow; or
· Upstream junior water users who may be called out because a senior has moved into the area.
· Submit proof that the person signing the consent owns those lands – certified copy of the deed.
· You must attempt to get consents and fail before the BOC will refer the case for a hearing.

· Do not argue to the BOC that you do not need consents because your consent letter states that “the failure to object within 30 days of this letter will be deemed consent to the petition” and you did not receive any objections within 30 days.  The BOC has rejected that approach.
H. Make Sure the Mapping is Correct.

· Do not assume your surveyor knows exactly what is required – send them a copy of the BOC Regulations and Instructions on what is required in a map.  See Part IV, Ch. 5, § 5.
· For example, if a client proposes to change from flood irrigation to a pivot irrigation system, the water use mapping will change from squares and rectangles to circles and semi-circles.  Make sure the maps show where the new circle will be and make sure the same number of acres are being irrigated.
· If you have 2 or more priority dates under the same center pivot, show which lands each water right will be attached to as concentric circles or in pie pieces so the pivot can be regulated when a call is placed on the river and part of the pivot needs to be shut down.

· Make sure the math adds up.
· Show flumes on the map where the diversion works must cross a river, drainage, or other diversion system.

· Do not map lands on which it is physically impossible to use the water (i.e., the side of a hill).

· Be specific as to the location of lands on which water will be used.

· Show the diversion works, the course of the river, and land on which water is used the way they currently exist on the ground, not the way they once appeared on the original petition map or a subsequent map.
· Send preliminary copies of maps to BOC staff for them to review and help you to revise to get the map right before you file.

I. Review the Board of Control Regulations and Instructions and Become Familiar With Them.

· The regulations contain significant amounts of information that are not contained in the statutes.

· The regulations outline the procedure for preparing and filing the petition and the accompanying maps.

· See the BOC’s Regulations and Instructions, Part IV, Ch. V, available on the Wyoming Secretary of State’s website.
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