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This Guide contains general information and does not constitute individual legal advice abo
your situation. You should consult with an attorney for individual legal advice about your
situation and to find out how this informatiapplies to your situation.

© 2014Special Education Task Force

The authors give permission to freely reproduce this guide if it is copied and provided withou
alteration in its entirety.
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The Special Education Task Force is comprised of over 200 parent advocates, school distrift
staff, attorneys and other individualdo are involved or interested in special education issues

and work collaboratively to ensure that children with disabslittee educated in the least
restrictive setting and receive a free and appropriate educalibe. Special Education Task

Force works to assure that families and school personnel have the knowledge and skills to enalple
them to effectively assist studentgwdisabilities. To this end, this publication was developed to
educate families and educators on bullying and harassment of stwdéntdisabilities in

schools.

This publication provides information for parents and families and schools aboidawthe
regulations and policies of bullying and harassment in schools. Our hope is that through the uge
of this publication, parents, families and school districts will collaborate in order to help students
impacted by bullying and harassment.
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Bullying and harassment in schools has become a national issue, particularly for students wi
disabilities. Surveys have shown that at least 20% of students are bullied at some time durinjg
their school yearS.In July 2000, the United Stat&epartment of Education Officir Civil

Rights (OCR)issuedofficial statements about bullying and disability harassment in schmools
response to a rising number of complaintbufying and disability harassment in schools.

Disability harassment can have a profound impact on students, raise safety
concerns,and erode efforts to ensure that students with disabilities have equal
access to the myriad benefits that an education offers. Indeed, harassment can
seriously interfere with the ability of students with disabilities to receive the
education critical to thir advancement . . . When disability harassment limits or
denies a student's ability to participate in or benefit from an educational
institution's programs or activities, the institution must respond effectively. Where
the institution learns that disaibyl harassment may have occurred, the institution
must investigate the incident(s) promptly and respond approptfately

Since this first public statement the OCR has issued other official statéreemtsasizing the
need for schools to address bullying and harassment of students, including students wi
disabilities.

Bullying can be physical or verhah-person, or through technologyut no mattemwhat form

bullying takes the impactisredinter f er i ng wi th a studentds so
school performance. Many studies have been conducted which demonstrate that bullying cgn
lead to serious consequences for students, including higher dropout rates, more incidents [pf
violence in schol, lower selfesteem, fewer friends, declining grades, and increased illness.
Bullying can also have lifelong consequences, such as, involvement in the criminal justicg
system, mental health issues, and an inability to develop relationships bothvimtitheand the

bully.

Students who bully have often been victims of physical abuse or bullying themselves. Bullying i
a complex issue with multiple contributory factors such as family, community, semabpeer
interactions Students whdully are nore likdy to drop out of school, think of suicide, bring
wegpons to school or drink alcohol smoke. In a recent study of more than 520,0061.2tt
graders fom 1,593 schools across the United Statesearchers found that over@0% of girls

! According to the 2009 Youth Risk Behavior Survey published b #mers for Disease Control,

20% of high school students (grade$2® had been bullied on school property at least once in the
previous 12 months. Centers for Disease Control and Prevention (2009) Another national survey, the
School Crime Supplement tbe National Crime Victimization Survey, reported that 28% of students
ages 1718 had been bullied at school during the 2008/2009 school year. National Center for
Educational Statistics (20Q9)

2U.S. Dept. of Educationfi Dear Col | eagu®@ Letter, July 25,
http://www?2.ed.gov/about/offices/list/ocr/docs/disabharasslir.rArsbpy of this Letter can be found in
Appendix A of this guide.

% U.S. Dept. of EducatiqrOffice for Civil Rightsfi De ar Col | eague 0; USeDeptefr , O
Education Office for Civil Rightsi De ar Col | e a g u e 0 Sde Afpéndix A of thswggide 2 0
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and 25%of boys had been involved in bullying on a regular basi8 {Znes/month or more
often)?

In addition to these children and youth who bully or are bullied, research confirms that man
more (twothirds of all students surveyed in several studies) wéreillying. These witnesses or
bystanders play a role in the bullying. Bystanders unwittingly support the bullying that they,
observe through laughter or smiles, body language. Studies indicdtat bystanders often
watch but feel disengaged; dislikee bullying that they observe but feel reluctant to take action
against it; or they may try to help in some way.

The purpose of this publication psovide students, parents, advocates and school personnel with
the information and tools needed address bullyingand harassment of students, particularly
students withdisabilities This publication(1) informs readers of thkegal protections afforded

to students who experience bullying in schools under both New York State and Federal Lawy;
(2) provides a st ¢ tait @ mto goidressaadgrevent bullying and harassment of students
with disabilities; and (3) offsiresources on bullying and harassment in schools.

* Olweus & Limber (2010)
® Olweus (1993) Rivers, Poteat, Noret, & Ashhurst @00rach, Hymel, Waterhouse, & Neale (2010)
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What laws prohibit bullying and harassment of students with disabilities?

This guide focuses specifically on the most common laws triggered by bullying and harassme

of New York students with disabilities: (1) the Dignity for All Students Act, (2)i8ed04 of

the Rehabilitation Act and (3) the Individuals with DisabilitiEslucation Act.There are

additional state and federal laws that may be applicable when addressing this Téssiguide

details the situations where each law applieseautl a wo s  prequiremeantsidéchaols to

address bullying and harassment. Some or all of the laws detailed in this guide may apply to affy
given situation. The AAction Planodo sectio 0
of these laws.

What kinds of bullying behavior do these laws cover?

Bullying and harassment can take many forms. While each of the laws highlighted below has iff
own specific definition of bullying and/or harassment, they address conduct that is intimidating
harmful or abusive including:

Verbal(name calling, threats, taunting, teaging

Physicallbl oc ki ng someoneds pat h, physical st
stealing, unwanted sexual touching

Psychologicalsocial exclusion, extortionntimidation, spreading rumors, manipulating
social relationships

1 Graphic(using or distribution picturesyritten statementsyberbullying.

Who can be considered a bully

The laws described in this Guidgply to bullying or harassing conduct by school employees
and volunteers, as well as bullying by peefhere are specifitaws that apply when a school
employee or volunteer engages in bullying behaVior.

Does the bullying have to occur on school gumds?

No, but inmostcircumstancethe law protects against conduct that occursahool property or

at a school sponsored event such as a field trip or athletic event. School property also includfps
school buses and other vehicles funded by the school district to provide transportation tfp
students. The question of whether a school masldress bullying and harassment that takes
place off school grounds igess ¢ear. The Commissioner ofhe New York State Education
Department (NYSEDhas upheld several suspensiaf students whose misconduct occurred

® For a full understanding of all laws that may be implicated in a particular case, consult an attorney.
'See fiAbuse by iSmhim®pe®iealso@inrdhisBaideancesod sectiffon
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off school ground§. Courts havealso recognized that students may be disciplined for conduct
that occurred outside of the school that may endanger the health or safety or pupils within th
educational system or adversely affect the educative proddsseover,the NYSED has
advisedschools to develop policies that addregberbullying that occurs off school grounds

that endanger the health or safety of a student within the educational system or adversely affe(jts
the educational process.

4( % $)').)498®/ 23! | #4 3

What is the Dignity for All Students Act (DASA)?

DASA is a New York State statute that went into effect on July 1,.262urpose is to provide

all school age children a safe and supportive environment free from discrimination, intimidation
taunting, harassmé¢ and bullying, including cyberbullying, on school property, a school bus
and/or at a school function.

How does DASA impact other AntiDiscrimination Laws?

DASA does not alter any existing adwliscrimination obligations under federal civil rights law
including the obligation to adopt and publish a 4giscrimination policy. School Districts,
BOCES and charter schodisfi S ¢ h must easarg that their policies comply with federal civil
rights laws and regulations such as Title VI of the Civil Rights Act of 1964; Title IX of the
Education Amendments of 1972; Section 504 of the Rehabilitation Act of 1973; and Title Il of
the Amerians with Disabilities Act of 1990, and their respective implementing regulations;
(e.g., Titles 11, VI, IX, Section 504).

What does DASA require?

Curriculum :

DASA requires school districts to expand instruction in civility, citizenship and character
education to include concepts of tolerance, respect for others and dighiting an awareness

and sensitivity in the relations of people, including differeattes, weights, national origins,
ethnic groups, religions, religious practices, mental or physical abilities, sexual orientations
gender identity and sexes. Curriculum must include instruction in safe and responsible use of tife
Internet and electronic camunications andstrongly discourag acts of harassment, bullying,

and discrimination. The NYSED has provided guidanaketfucational materials, includifgst
practices in addressing cyberbullying, and best practices in helping families and communities tp
work coopeatively with schoolsn addressing cyberbullying.

8 See, e.gAppealof C.R, Decision No. 15,330Appeal of K.S, 43 Ed Dept Rep 492, Decision No.

15,063;Appeal of Ravick40id. 262, Decision No. 14,47 Appeal of OrmanDecision No. 14,389

? See Matter of Coghlan v. Bd. of Educ. of Liverpool Cent. School DEG2AD2d 949citing Polinow

v. Glennon 594 F.Supp. 220, 224ffd, 757 F.2d 496.

YSee fACybeirmbutlHey imYmeci al iGthisGuidenst ancesod secti gn
' SeeNYSED.gov,The Dignity for All Students Achttp://www.p12.nysed.gov/dignityact
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Code of Conduct

DASA requires that eacBchool havdanguage addressing DASA in thebdeof conduct. The
Code of Conduct must include provisions prohibiting discrimination and harassment against a
student by employees or students, and provisions for responding to such acts.

Stalff training :

School employees must receive training to ras@areness and sensitivity to potential acts of
discrimination and/or harassment and to enable employees to prevent and respond to incidentgjof
discrimination and harassment.

DASA Coordinator:

Each shool must designate and train at least one staff mmetobhandle human relations in the
areas of: race, coloweight, national origin, ethnic group, religion, religious practice, disability,
sexual orientation, gender, and sex.

Reporting:
Finally, DASA requires that schaokollect and report data regarding material incidents of

discrimination and harassment. Material incidéntsf discrimination and/or harassment on
school grounds or at a school function must be reported to New York State Educatio
Department (NYSED) annugl*®

How do | know if DASA applies to my Pt

DASA applies to all students, regardless of disability, whenever a student experiences threaff,
intimidating behavior or abuse on school r
learning experiencer selfesteem/peace of mind, et©ASA alsoapplies to cyberbullying and
harassment that occups oroff school property that creates a risk of harm or bullying on school
property. DASA applies to bullying and harassing conduct by peers or school employees.

How do | use DASA to help my student?

DASA is triggered when a school district employee (teacher, administrator, etc.
witnesses bullying or harassmemt receives a verbal or written pert of bullying or
harassmentSchool employeesnust notify the principal, superintendent or designee
within one school day after witnessing the incident or receiving the report. The employee mus
also file a written report with the designated administrator within two school days. However, if
the incicent(s) have not been witnessed or reported by a school employee, the parent, guardianfjor
student should report any bullying or harassment to the principal or superintendent, preferably
writing, as soon as possi

What must the school do when a rep of bullying or harassment is received?

When a school employee witnesses bullying, harassment or discrimination or receives a verbal |pr
written report of such acts, a designated school administrator must conduct or supervise fla
thorough and prompt investigation of the reported incident to determine if bullying and/or

2 5ee definition for Material Incident later in this section.

13 SeeNYSED.gov, Information and Reporting Services,
http://www.p12.nysed.gov/irs/school safety/school safety data collection.html
“See AAction Plano | ater in this Guide.

10
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harassment occurred. While there are no specific requirements regarding what must be includjpd
in the investigation, typically the investigator will (or should):

1 Interviewthe studeti victim (Note thata parent or guardian can request to be present for
all or part of this interview if the student requires support or assistance in communicating
alternatively, you can requestetipresence o& trusted school professionf@miliar to
your child);

Interview any witnesses, including school staff, students or others

Interview the alleged perpetrator(s)

Interview teachers and school staff who are familiar with the studeinn to determine
if any incidents have been observed or if theraeve been any
behavior, demeanpperformance and/or attendance;

Identify and review any electronic recordings or evidence of the alleged cpnduct
Review records of the studewittim and perpetrator(s)

What is the Purpose of theDASA Investigation?

The purpose of the investigation is to detfr
Har ass ment o"Matesia lmaideneod Discrimiation and/or Harassment" means:

1. A single incident or a series of related incidents of discrimination and/or harassment tha
includes physical contact and/or verbal threats, intimidation or abuse by a student and/(
employee on school property or at a school function;

2. Based on atuapoeperseiveddaxe, @lor, weight, national origin, ethnic group,
religion, religious practicajisability, sexual orientation, gender or sexd

3. That creates hostile environment*®

What is a Hostile Environment?

A hostile environmentis createdvhen the discriminatory, bullying or harassing conduct is of
such severe or pervasive nature that:

1 It has or would have the effect of unreasonably and substantially interfering with a
student 6s educational performance, oppoft
physical weltbeing;or

1 Reasonably causes or would reasonably be expected to cause a student to fear for hisjjor
her physical safety.

What are Examples of a Hostile Environment?

The U.S. Department of Education offers the following examples of a hostile environment fo

studens with disabilities:

1 Several students continually remark out loud to other students during class that a studelfit
with dyslexia is "retarded" or "deaf and dumb" and does not belong in the class; as i
result, the harassed student has difficulty doing wodtaas and her grades decline.

15 8 NYCRR 100.2(1)(9).

11
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A student repeatedly places classroom furniture or other objects in the path of classmatgs
who use wheelchairs, impeding the classmates' ability to enter the classroom.

A teacher subjects a student to inappropriate physistthret because of conduct related

to his disability, with the result that the student tries to avoid school through increased
absences.

A school administrator repeatedly denies a student with a disability access to lunch, fiel
trips, assemblies, and eaurricular activities as punishment for taking time off from
school for requiredppointmentselated to the student's disability.

A professor repeatedly belittles and criticizes a student with a disability for using
accommodations in class, with the réghat the student is so discouraged that she has
great difficulty performing in class and learning.

Students continually taunt or belittle a student with mental retardation by mocking and
intimidating him so he does not participate in cféss.

Wh at happens if the school 6s investijga
occurred?

When an investigation verifies a material incitlef harassment, bullyin@r discrimination, the
designated administrator must (1ake prompt action, reasonably @abhted to endthe
harassment, bullying raliscrimination (2) eliminate any hostile environment; (8)eate a more
postive school culture and climate; (gyevent recurrence of the behaviand (5) ensure the
safety of the student or students agaivtsbm such behavior was direct&d.

If the investigation finds that the conduct megnstitutea crime, the school must report the
incident to the police. If the conduct involved physical abuse by a school employee or voluntee
the State Education Law requires the District to report the incident(s) to the potice an
NYSED!®

What happens if, afeer completing its investigation, the school does not find a
AMateri al |l nci dent o occurred?

A school administrator may not be abte \terify that bullying, harassment @liscrimination

occurred, omay determinghat some type of misconduct occurred huddes not constitute a
Amateri al incidento of bullying, har ass men o]
procedure for parents or studentsafipealthat decision, but the schowlay have a policy that

allows a parent or student to challertat decision.

Advocacy Tip . . .

If the schooldoes not have such a policy, the parent or student may want to request a
meeting to discuss any remaining concerns. The parent or student may request that
the situation be monitored carefully. The parent or student should send a letter or
email to the adinistrator after the meeting to confirm the concerns that were
discussed and any actions the administrator agreed to take.

®U.S. Dept. of EducatiqrOffice for Civil Rightsh Dear Col | eaguedo Letter, Jjuly
http://www?2.ed.gov/about/offices/list/ocr/docs/disabharasslir.htAatopy of this Letter can be found in

Appendix A of this guide.

7 http://www.p12.nysed.gov/dignityact/documents/DASACodeofConductGuidance. pdf

® New York Education Law article 28 . For additional infoPmasbaoanjel 8
in the ASpecial Circumstanceso section of thisf] Gu

12
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Do | have the right to a final report after the investigation is completed?

Maybe. DASA itself does not require that a parentl{ar the student, if appropriate) be given a
final report after the investigation is completed. However, the guidasiged to all schools by
the NYSED requires schodis develop policies specifically relatéo DASA and encourage
schoolsto adopt a plicy to address how investigations will be reported to parénts

Evenift h e s pdhcy doksinat require that a final report be provided, the parent or the

student (if over 17) can often obtain the report through other means. The simplest method is to
request, in writing, té final report. If the schookfuses to provide theeport you can still

accesshe report under the Federal Educational Rights and Privacy Act (FERFEERPA

provides parents and students over the age of 17 the right to access all school records that pertgin
to the student; this includes a final report afterinvestigation. Under FERPA, the school must
provide access to the requested record or document within 45 daysitiea request. Keep in

mind that FERPA protects the records and priva@llatudents, so the report or document you
receive may beedacted This means that the names of other students and school personnel ma

be blocked out.

3%#4)/ . uvmt /& 4(% 2%(!' "))

Section 504 of the Rehabilitation Act of 1973 is a federal law that applies to all public schools
colleges and nmiversities, and other schools and institutidhat receive any federal funds.
Section 504 requires that students with disabilities are provided a free appropriate publi
education which is defined as aducation comparable to that provided to students without
disabilities.Section 504 prohibits discrimination against individuals with disabilities, and ensures
that students with disabilities can participate sochool programs and activitieDisability
harassmentis a form of discrimination prohibited by Section 504Title Il of the Americans

with Disabilities Act (ADA) has similar protections and provisions.

How does Section 504 Protect Students with Disabilities from Bullying and
Harassment?

Section 504 prohibitearassmentof a st udent based on the stjude
denies the student an equal opportunity to an education. Being subjebtegdsemenbecause

of disability by students or school personnehymmakethe schol experience different or

unequal to the experience of students without disabilities.

(N

What i s fAdisability harassmento unde

Disability harassment under Section 504, as it relates to students, is (1) intimidation or abusiv
behavior towards student by another student, school employee or school volunteer; (2) base

¥See, NYSED.gowignity for All Students ActGuidance for Local Implementatipn
http//www.p12.nysed.gov/dignityact/documents/DASAGuidancelLocallmplementatiompagé 10.

%920 USCA1232@); 34 CFR 300.613; 34 CFR 99.11. For more information on FERP&ssial
Education in Plain Languagat www.nyspecialedtaskforce.arg

#29 U.S.C. § 794(aB4 CFR Part 104For more information about Section 504 Sgecial Education
in Plain Languageat www.nyspecialedtaskforce.org

13
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on the studentos disabildi y ( 3) that -crefat e
sponsored event.

Intimidation and abusive behaviocan take many forms, includingitonot limited to:
1 Verbal acts and name calling
1 Graphic and written statements
1 Physically threatening conduct
1 Harmful conduct
1 Humiliating conduct

To qualify as disability harassment, the intimidation or abusive behavior must be babed on

st udent 6.s Wrdle teeeelisi nb specyfic definition of this term, case law and guidance

from the Officefor Civil Rights suggest that the harassing conduct mustelzed to the
studentos disability, e i t h eardiredtiretagooship wouldhbe
calling a student with a cognitive delay : f
relationship might be threatening to pull a fire alarm to a student with autism who is highly,
anxious about fire alarmdn contmast,if the student was being verbally abused because he or she

i's overweight, and t hdeo his ornet digahilibtkis wewddi ngtimeet i sff un
the definition of disability harassment.

A hostile environmenis present when the intimidah or abusive conduct adversely affects the
student 6s ability t o igpoaheteducatigna pragra@omduct which b e [p e f
is severe, persistent, and pervasive creates a hostile environment even if there agéleo ta

effects on thestudent.Some commorndicatorsof a hostile environment include: avoidance of

school, classes, or school activities; declining grades; declining participation; sudden loss ¢
friends; physical symptoms; behavior probleansd/or depression or anxiety.

This list is not exhaustive. Each student can react to harassment differently. The key for th
purposes ofSection 504h ar as s ment is that the student ol 8
activity is compromied because of the harassmdrtius, a hostile environment would also be

found where an administrator prevents a student from attending a field trip because the stud

has had many absences due to his or her disability.

How do | use Section 504 if my student is being harassed?

Section 504 provideeemedies to studentgho facedisability harassmerthat are triggered by
written notice to school officialsthat harassment is occurring. When a school becomes aware
that a student with a disability may be being harassed becabsearfher disability, the school

has specific legal oblagions to address the situatiéh

What does Section 504 require the school do when a report of disability
harassment is received?

When a school administrator is notified or aware that disgliitassment may be occurring, the
school musensureathorough andpromptinvestigation of the reported incident to determine if
disability harassmeritas occurred or is occurringypically, the investigation should include:

? For specific guidance in notifying the school and addressing harassment using Sectser 504
A Act i osectiéhlokhis Guide.

14
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Studentvictim interview (You can request to be present for this interview if the student
requires support or assistanceammunicating orequest that achool professiondamiliar
to your childis present)
Interview with any witnesses, including school staff, students ergth
Interview with the allegedully ensuring thathe victimis not exposetb retaliation
Interview with teachersthool staff familiar with the studemictim to discuss observation of
incidentsor changes i n st udperfdrnéascarderratendance; , d e mie
1 Identification and review of any electronic recordings or evidence of the alleged gonduct
1 Reviewing records of the studerittim and perpetrator(s)

What happens i f the school s investi
has occured or is occurring?

When an investigation verifiethat disability harassmeninder Section 504 has occurréde
school must take prompt anelasonablycalculated steps to (1) eliminate the hostile environment
and (2) prevent recurrence and retaliatitithe investigatiorfinds that the condudonstitutes a
crime, theDASA requiresthe schoolto report the incident to the policdf the investigatio
finds that the conduct magvolve physical abuse by a school employee or voluntkerschool
must repat the incident to the policard NYSED?

What steps must he school take to eliminatgdrevent disability harassment?

Section 504 does not specify or define the actions that must be taken by the school uponjja
finding of disability harassment, only that such actionsdasonably calculatetb address and
prevent disability harassmenthe U.S. Department of Education lapeatedly and

emphatically advised school districts of the harm bullying and harassment causes students wifh
disabilities

€ harassment can seriously interfere with the ability of students with disabilities to
receive the education critical to their advancement . . . When disability harassment
limits or denies a student's ability to participate in or benefit from an educational
institution's programs or activities, the institution must respond effectively. Where
the institution learns that disability harassment may have occurred, the institution
must investigate the incident(s) promptly and respond appropritely

What happensif the school does not find Disability Harassment?

After conducting an investigation, the school administrator may determine that the allegeq
harassment has not occurred or that the reported conduct does not satisfy the Section 5p4

2 Education Law article 28 . For additional information, seeé
Guide.

#'U.S. Dept. of Educatign Of f i ce f or Ci viol LReitgthetrs, fJDuelayr 2Co,! |
http://www?2.ed.gov/about/offices/list/ocr/docs/disabharasslir;ided also, U.S. Dept. of Education

Office for Civil Rightsi Dear Col |l eagueodo Letter, Oct. 26,
http://www2.ed.gov/about/offices/list/ocr/letters/colleagd@d 010.html Copies ofboththese letters can

be found in Appendix A of this guide.
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definition of disability harassment. If you agree with this decision, but believe the student is
being bullied or otherwise harass&ASA may apply totie situatiotf”

In addition, if the student hag 504 Plan, the school may be obligated to provide specific
supports and accommodations through those plans to ensure the student is receiving a fipe
appropriate publi@ducatiorf® Finally, the parent or student may want to request a meeting to
discuss anyemaining concerns. The parent or student may request that the situation b
monitored carefully. The parent or student should send a letter or email to the administrator aft{r
the meeting to confirm the concerns that were discussed and any actionsitmeteator agreed

to take.

What if | Disagree with the Decision?

If you disagree with the decisiaf the school that disability harassment has not occurresl or
notoccurring you may filea complaint with the Officéor Civil Rights?’

) . $)6)F54,(3$)3!'"),)4) %3 %S5

The I ndividuals with Disabilities Educat.i A
rights of students with disabilities by ensuring that all eligible stisdeiih disabilities receive a

free and appropriatpublic ed uc at i o B ) (cio® &d$riets provide FAPE by providing

special education services which are individualized to meet the unique needs of students wifjh
disabilities, and reasonably calculate¢ptovide an educational benef8ervices are rsanably

calculated to provide an educational benefit when theprargeded in accordance with a proper

| ndi vi duali zed Educati on Pr o gedtonhe nifue Bdeds)of, hi
the student and geared towards preparihg student forfurther education, employment and
independent living.

What is a schood sesponsibility under the IDEA with regard to bullying?

Bullying that adversely affects a studentofp a
rise to a denial oFAPE under the IDEA and therefore must be addrelsgedschoal However,

the United States Department of Education has recadtlised all school administratotisat

feven when situations do not ri se togcan | efjvel
undermine a studentods ability t0o afartdrdirecise S

school administrators to effectively prevent and respond to bullyhg

When does bullying and harassment result in a denial of FAPE?

Bullying or har& s ment that i s so significant that [t
anyor all aspecs of the school day or interferes with his or her ability to make progress in school
and/ or towar ds t, deniessthhaustudentta &#APE.| T follgwong Is s list of

% For further informationseeDi gni ty for Al | Student s inAhistGuiden A Qv er
®See i Ac tseotiamn tRid Guided

See fAOffice for Civil Rightso later in this Gfid:
®U.S. Dept. of Education, Office f20,201Li vil Rigfpts

https://www?2.ed.gov/about/offices/list/ocr/letters/collea@dé 301504.html A copy this Letter can be
found in Appendix A of this guide.
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indicators that likely suggest bullying or harassmendegriving the student of eaningful
educational benefit:

Declining grades

Declining attendancge

Declining participation in class or schoatiities,

Declining concentratign

Physical symptoms (headache, nausea, path)repeated trips to thechool nurse;
Refusal or resistance to attending school

Skipping/ avoiding certain class(es)

Repeatedly arriving late to class/school or leavingstichool earty

Social isolation or withdrawal

Acting out or behavior problems

=4 =4 =4 -8_9_9_9_°_2°_-2

How do | use the IDEA if my student is being bullied or harassed

IDEA requires school district to develop an IEP for all eligible students with disabilities. When
bullying or harassmeris interfering with ast udent 6s abil ity tthe ma
studentdéds | EP can be a vergt eddrtcdaed ® ¢henc aa
bullying and ensurinthat appropriate services, supports and accommodations are prévided.

®For guidance on working with the school
s ee 0 Ac tseactmmothis|Gaide.6
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Laws that Address Bullying and Harassment of Students

with Disabilities

Law-Based
Strateqy

Applies To:

Does Not Apply If:

Dignity for All
Students Act (DASA)

All students, with or withou
disabilities
Al NY public and charter
schools
Conduct that occurs on
school property or at a
schoolsponsored event
o Limited exception to
this rule for
cyberbullying

Bullying conduct occurs off
school property or outside of
schooli sponsored activity
Student attends private schoqg
at parent expense

Section 504 of the
Rehabilitation Act of
1973

All students with disabilities
All schools thatreceive
federal funds (directly or
indirectly), i.e., all public
schools and many private
schools

Conduct that occurs on
school property or at a
school sponsored event

Bullying or harassing conduct
does not meet the definition o
ADi sabil it ynded
504
To qualify as
harassment 0:
1. Intimidation or abusive
conduct
2. Based on s
disability
3. Occurs on school
property or at school
function
4. Creates a
environmen

Individuals with
Disabilities Education
Act

Only students with
disabilities who are
classified under IDEA and
have an IEP

All NY public schools
Students in private schools
who have an IEP

Conduct that interferes with
the studentd

educational benefit at scho

I Students who do not have an

IEP
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't is nor mal for victims of bullying and tfei
Ajusticeo from the school eddordrontatiocstith the alldgdwe v pr ,
bully, his or herparentsand/or the school administration are often unproductive and could
aggravate the situation. Instead, keep your focus on the needs of the-gitittardnd use the

laws and procedures availabteaddress the situation.

This section provides a fostep Action Plan for effectively advocating for a student with a
disability who is being bullied and harassed at school. The strategies includedationePlan
capitalize on the €éderal and Statleaws and procedures that govern bullying and harassment of
students with disabilities.

34%0 pd $/ #5-%. 4 4(% "5, ,9). . | 2

Bullying and harassment are rarely isolated incidents. In most cases, there is a pattern of cond{jct
that starts with mior or occasional incidents thascalate over time. It is importafior parents

to document all incidents of conflict, bullying and harassment, preferably aintkeeeach
incident occurs. This documentation should be in writing, detaiing, what, whes and when

as well as the impact on the student and the outcome of any strategies used to address [fhe
situation. If a teacher or administrator is aware of the incident, keep notes regarding a
communications with school employees. This information pesve extremely useful in
establishing the nature and severity of bullying, developing effective interventions and
supporting formal remedies such as complaints, due process hearings and/or litigation in the
event such legal actions become necessary soppate.

34%0 cd ./ 4)&9 4(% 3#(//, $)342)#4 |

When a school becomes aware that a student with a disability may be being bullied or harasse|d,
the school has specific legal obligations to address the situation. At minimuschtb@ must
conduct an investigatiofl. Therefore, it is critical thaparents (of the student, if appropriate)
notify the appropriate school officiaie writing that bullying and harassment is or may be
occurring. The letter or email providing noticeosld include the following information:

T Studentds name, school and grade

1 Identification of the student as a student with a disability and whether the student had a
Individualized Education Program (IEP) or a 504 Plan

1 Specific description of all incident(s) and/or conduct about which you are concerned,
including details abouivhere andwhen the incidents occurredyhat was said or done,

¥See i@wotLramis and Sc h osectionirdthid Guideat i ons o
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and who was involved or witnessed the incident(s), including identification of the
perpetrator(s), if known. Include all ilgnts, even if they are minor;

Description of how the bullying and/or harassment has impacted (or is impacting) the
student and how the conduct is interferfinc
school ativities;

Statement that you believe the student is being bullied and harassed based on disability In
violation of the Dignity for All Students Act and Section 504 of the Rehabilitation Act of
1973

Request that the school conduct a prompt and thorowgistigation and take immediate

steps to eliminate thieullying andharassment and prevent it from reoccurying

Request for an opportunity to discuss the outcome of the investigation and the steps thje
administration will begakingto address the situati@nd prevent future incidents

If the student has an IEP or 504 Plan, request that a CSE meeting or 504 Team meetitjg
be scheduled as soon as possible to address the impact of bullying and harassment ghd
determine if additional supports are needed

Your contct information and preferred method of communication

The letter or email should be sent to the prin¢ghhinistratorof the school the student attends.

The administrator who is responsi bl eersébnor the
504 Coordinator) should receive a copy of tetter or email. If thallegedbully is a school
employee or the bullying involves severe conduct or injury, the Superintendent should also b
copied on the letter or emal Sample Letteican be found in Apendix Bof this Guide.

34%0 od 7/ 2+ T7)4( 3HEGII ) $$R%33) 341$4)/ 2
02%6%. 4 "5, ,9).' OF/2 (!2!133-%. 4

When an investigation verifies a material incident of bullying or harassuretdr DASAor

verifies conduct that constitutes disability harasst, as defined by Section 504, the school
administration must Atake prompt action, reas
and/or discrimination, eliminate any hostile environment, create a more positive school cultur

and climate, prevenecurrence of the behavior, and ensure the safety of the student or studentp
against whom such behavior was direai¥d

What role can | plan in developirg a response to the bullying oharassment?

While the responsibility for addressing the bullyidgs with the school, the school
administration should be working collaboratively with the parents (and the student, if
appropriate) to develop an appropriate response. If the school doeduriaiily attempt to
involve parent and/or studerthe pareh canrequest a meeting with the administrator(s) to
review the outcome of the investigation and develop a response plan. Keep in mind that th
school is not generally permitted to disclose identifying information about the perpetrator or the
details of ay disciplinary action against him or her. However, the studetitn and parents
should be given enough details regarding the bullying incident(s) to meaningfully participate i
the development of an effective administrative response. This informatalaa essential when

A

working with the CSE or the stude®toés 504 ea

¥ See NYSED{The Dignity for All Studentact, Guidance for Updating Codes of Conduct
http://www.p12.nysed.gov/dignityact/documents/DASACodeofConductGuidanddypté 2013)
*For more informationse@ Act i on P Isectionin tiisSsuidep 4 )

20


http://www.p12.nysed.gov/dignityact/documents/DASACodeofConductGuidance.pdf

- ]
BULLYING AND STUDENT S WITH DISABILITIES

What kind of things can the school do to address bullying, harassment and/or
discrimination against the student and prevent it from happening again?

There are no specific required interventions the school must take when there is a finding ¢
bullying, harassment and/or discrimination. However, the school is required to take steps that|
reasonable person would consider appropriate to address thesiwad prevent recurrence.
Generally, schools may take a variety of steps to meebligations, such as:

Disciplinary action against the perpetrator

Use of an adult monitor to keep an eye on the activities of the perpetrator(s)

Counseling for th@erpetrator(s)

Counseling for the studefrtctim;

Adult monitoring at times and/or locations when the student is vulnerable (e.g., bus
recess, bathroom)

Separating victim and perpetrgtor

Pass that allows studewittim to leave class early or arriva class late to avoid halls

and busy transitions

Written plan or protocol for studentctim that identifies specific personnel the student
should contact (e.g. counselor, teacher, nurse, administrator) and places the student gpn
go (e. g. nursoedal ofwfoirker 6s of fice, ma i (
anxious or threatened. Adults that are part of the safety plan should be responsible fq
reporting issues and incidents to the desighateninistrator.

How can | ensure these interventionsill be provided?

Bullying investigations and outcomes are usually handled by school administrators. This mears

the teachers and staff providingetit supervision of the studevittim may not be fully aware

of the situation or the plan to address amevent future incidents. Therefore, it can be very
beneficial to request a team meeting that includes all the adhtisavwe responsible for the
studenbs safety at school throughout the day. T
serviceproviders, hall and lunch monitors, and administrator(s). If the bullying is occurring on

the bus, then bus drivers and bus aides should be included as well.

There are several benefits for holding a team meeting when bullying and harassment isgoccurri
at school:

1 Increased awareness and monitoring of thdent throughout the school day;
1 All team members are aware of what conduct is considered bullying and what is expectel
of them to prevent and address bullying. This can be helpful if one orte@meplayers
is less sensitive to bullyingorbee ves some bullying i s fAnoff ma
Team, parent and student (if appropriate) can work together to develop or improve 3
written Safety Plan that includes all steps and interventions that will be taken to addres:
the bullying and prevent recurrence. While most parents want the bullying to end, the
school team usually has the experience to know what strategies are effective and thE
resources available to assist in prevention.
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Be sure to request copy of the agreed up&afetyPlan and review it carefully. If the plan
does not include the interventions or actions discussed, contact the administrator to resoljje
the inconsistencee

Advocacy Tip . . .

| f some members of the studentds team re
(and this is likely), then an administrator or other school staff member should be

designated to share the dd@round information an&afetyPlan developed at the

meeting with those who cannot attend.

34%0 t1vd 71 OE xEOE OEA #3% 1 0 vuvmnt 4AA

An important tool available to students with disabilities and their parents/guardians to addresp
bull ying and harassment i cationtPhograms(IER) dreb@4tPfas.  Ifn d |
Both of these documents are prescribed by federal laws that ensure that students with disabilitips
receive a free appropriate public education free from bullying or harassment that adversel

i mpacts t he tpartdigateinds beaefitifron, sciool and school activitles.

These laws also provide specific procedures and safeguards for students and parents in the e\lent
the school is not prviding the student with a FAPE.

STUDENTS WITH IEPS

How canlusethestudent s | EP t o address bullyinfp a

When it has been determined that bullying and/or disability harassment has occurred or
occurring, a meeting of the Committee on Special Education (CSE) should be held pfifptly.

a CSE meeting is nadlready schedulednake a request, in writing, for an emergency CSE
meeting to (1) discuss the impact of the bullying and/or harassing conduct on the student; ()
determine i f the conduct has caused tdnge st pde
(3) determine if the student requires any changes in special education services, supports gphd
accommodations; and (4) amend the IEP, as needsafldct these determinations.

What if the schoolrefuses or unreasonably delays convening a C3&eeting?

The IDEA gives students, parents and schbolse r i ght t o request a ev
by the CSE at any time. With limitegkceptions, the requested CSE meeting must occur within

60 days of the request. In a situation involving ballyand/or harassment, the need to make
changes to the st ud¢het&libsl cahnBtBimptyargly obng-bullyingg e n

policy to fulfill its responsibilities for providing FAPE under the IDEK.the school denies the

request for a CSE meetimgg refuses to convene the meeting within a reasonable time, contact

the school, in writing. Your letter should include the following:

% While both the Individuals with Disabilites Education Act (IDEA) and Section 504 of the
Rehabilitation Act of 1973 require schools to
educationo, each | aw defines FAPE differently
meaningful educational benef@d0 U.SC. § 1401(9) Section 504 defines FAPE as &ducation
comparable to that provided to students without disabil{#8dJ.S.C 8§ 794).

*If you have followed the suggested Action Plan in @isde you may have already requested a CSE
meeting when you initially notified the school of your concerns about bullying and/or disability
harassment See @A Act i oimthisFKluideno ( Step 2)
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St atement that you disagree with the
education needs have changed

Statement that you continue to believe a meeting is needed

An explanation of how the bullying has/is impacting the student academically, socially,
physically and/or behaviorally

Specify any specific areas of vulnerability to bullying or harassment thiergt may
have related to his or her disability (e.g.,opmsocial or pragmatic skillsphysical
limitations, cognitive impairment, et¢.)

Request that a meeting be held by a certain date

Request a written response explaining the reasons for any contiewmed of your
request for a meeting.

In the unlikely event the school continues to refuse a CSE meeting:

1 Meet with the principal or superintendent to discuss interventions to address the bullying
and/or harassment if you have not done so alr&afyd

9 Consider using your Procedural Safeguards, including filing a complaint with the NY
Department of Education, mediation, and/or requesting an impartial hé&ring.

What can | do to prepare for the CSE meeting?

It is always a good idea to prepare for aEQ8eeting in advance. For a meeting convened for
the purpose of addressing bullying or harassment, consider the following:

Request that the building administrator that handles bullying matters is present at th
meeting

If a Safety Plan or other written plan has been developed by the school administration
(nonCSE), make surthe CSE Chairperson has copy in advance of megting

Send copies of any new information or recommendations from outside professionals tq
the CSE Chairperson inaahce

Review the studentés current | EP and mo
|l denti fy vyour specific concerns regard
regard to bullying ath being susceptible to bullyiry;

Bring a support person to taketes and keep you focused on the student and the IEP.
Bullying is a highly emotional issue.

What should | expect at the meeting?

Since the primary purpose of the meeting is to assess the impact of bullying and/or harassme
on the student and determine if changes to the IEP are needed, the focus should be on

¥®See i Ac t(Bteprinkhis Guids.
% For a comprehensive explanation of these options and related procedurBpesieé Education in
Plain Languageat www.nyspecialedtaskforce.arg

37 Consider using a meetingenda form to help you identify, explain and discuss concesrsample
Meeting Agenda form can be found in Appendix C of this Guide.



http://www.nyspecialedtaskforce.org/

- ]
BULLYING AND STUDENT S WITH DISABILITIES

student , not h a
include:

emotional status, physical needs? The Present Lel€lsrformance Section of the IEP
should be amended to reflect any identified changes or needs.

Does the studentodés disability make hi

if any, would help the student be less vulnerable? Common IEP fypyatdudents
vulnerable to bullying focus on improving skills in:socializing with peers,
communicating effectively, understanding social norms,-abcacy, valuing self,
responding to bullying, following a safety plan, and reporting bullying. THhigsliaot
exhaustive! If additional skill building is needed, the CSE should develop measurablg
annual goals for those skills and amend the IEP to incorporate those goals.

Does the student require additional services, supports and/or accommodatiohs to (
address the impact of the bullying; (2) prevent future bullying; (3) build needed skills;
and/or (4) keep the student safe? The IEP should be amended to include all additional {pr
modified services, supports and accommodations.

What types of services, gpports and accommodationsvould be helpful to
address and prevent bullying?

Just as each student and each studentds exfper
unique, there are limitless IERlated interventions that can address theestud 6 s nefpds
Therefore, the team should work to incorporate individualized supports for each stude
impacted by bullying or harassmerthe fllowing is a list of supports that are commonly
incorporated in an IEP to address bullying and/or harassment:

Training for the student on how to follow his or her safety plan and ongoing monitoring to
ensure plan is being used and is effegtive

Daily checkin with a trusted adult to report and discuss any issues or incidents of bullying

Counseling with school psychologist or social worker to improveestéfem, buildsocid
and seKadvocacy skills, adtess effects of bullying, etc.;

SpeecHanguage therapy to improve social communication skills
Social skills groups

Allow the child to leave class a few minutes early or arrive a few minutes late to avoid
hallway @nfrontations;

Provide student with a hall pass that allows the student to seek out a designated adult [pr
office if the student is feeling anxious or to report an issue
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1 Adult Monitor to loosely shadow the student at times and places where bullying is occurring
and provide intervention when needed. However, the adult sheults unnoticeable as
possible;

Periodic team meetings or other consistent communication protaatoincludes parents to

monitor progress and problems

Consultation with an outside professional familiar with the studehaving expertise in the
studenbs area of disabilijty and the i mpact

Training for staff and classmates about thedstunt 6 s di sability o]

ai de) by a person with exper CAUSION:iDuetbhe st

consent and the parent and student (if appropriate) should be included in the planning of thje
training.

Keep in mind that the IEP must address the disabyéiigted needs and goals of thetjgatar
student. Therefore, the IEP cannot include interventions such as keeping the bully away fro
the student as that involves directing the activities of another student. While separating thp
victim and bully may be usefuthat type of interventionan only be implemented and erded

by the school administration

Are there any types of interventions that should be avoided?

While each student and situation is unique, interventions that exclude or isolate the student, [pr
deprive the student ofhe opportunity to access particular activities or places are often
inappropriate and may be discriminatory. For example, a proposal to allow the stictiento

go to the computer room or spend time with a preferred teacher instead of going tonmabess o
playground may initially seem like a good idea, but in reality, it is isolating the student, denying
the student access to opportunities to socialize, get exercise, and practice social skills. Careljul
consideration should be given to anyemvention that separates a studémm hisor herregular
classmates and environment. Such interventions may be appropriate on angematg basis

while the schoobtevelops or implements a safety plan or other actions to address the bullying
but should nevee long term.

In addition, the CSE should ensure that the studietim remains in his or her current
placement unless the CSE, including parents, determines that the student can no longer recejve
FAPE in the placement even with maximum use of spedatation services, supplementary
aids and supports, and accommodati ons.

students with disabilities must be educated in the Least Ristnvironment(LRES®

confidentiality rights thisi nt er venti on shoul d only ufp ed

What can | do if the CSE makes recommendadnsand | ddndt agrnee

The I DEA includes a variety of AProcedur al
their parents/guardians including procedures for disputing a CSE decision or recommendatiolj.
Procedural safeguards that may be usefdisputes involving bullying include:

8 For further information on LRE requirements, SgecialEducation In Plain Languagat
www.nyspecialedtaskforce.arg
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Prior Written Notice;
Independent Educational Evaluation

Mediation
Complaint to NY Education Department
Impartial Due Process Hearifiy

What happens after the CSE meeting?

If the CSEdetermines hat changes to the studentods | EP|] ar
IEP that reflects those changes. Be sure to carefully review the revised IEP to ensure thatfjit
includes the lsanges discussed and agreed Itahe IEP does notreflect the agreedipon
changes, send a letter or email to the CSE chairperson detailing the discrepancies and requesjjng
correction.

Continue to monitor the studentds progres:s a
services, supports and accommodation idetiin the IEP. Contact the CSE chairperson, in

writing, with any issues as they arise. |If the bullying or harassment continues, it may b
necessary for the CSE to reconvene and modify the IEP.

STUDENTS WITH 504 PLANS

Howcanluset h e st 504lRamto address bullying and harassment?

When it has been determined that bullying and/or disability harassment has occurred or
occurring, a504 Teammeeting should be held prompff If a 504 meeting has not been
scheduledthen make a request, writing, for an emergenc504 meetingto (1) discuss the
impact of the bullying and/or harassing conduct on the student; (2) determine if the conduct hgjs
caused t hdsabibtytrelatee meedsé whange; (3) determine if the studeatjuires any

new or different accommodations; and (4) amend th@4 Plan as needed, to reflect these
determinations.

What if the school refuses or unreasonably delays conveningb@4 TEAM
meeting?

In a stuation involving bullyingor har assment , the need 504 L k e
Plan may be urgent. The school cannot simply rely on its-tantying policy to fulfill its
regponsibilities for providing an appropriate, rdiscriminatory education under Section 504

the school denies the request fob@4 meeting or refuses to convene the meeting within a
reasonable time, contact the scliosl 5 0 4 C aovritidg. Waartledter should include the
following:

T St at ement t hat y ou di sagmeae bwiltilreveéhda hfpcls
disability-relatedneeds have changed

% Each of these procedural safeguards is explained thorougBjeicial Education in Plain Language
www.nyspecialedtaskforce.arg

“0If you have followed the suggested Action Plan in @Gisde you may have already requestesia
Teammeeting when you initially notified the school of your concerns abollifing and/or disability
harassment See A Action Plano (Step 2) in this Guidg.
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Statement that you continue to believe a meeting is needed

An explanation of how the bullying has/is impacting the student academically, socially,
physically and/or behaviorally

Specify any specific areas of vulnerability to bullying or harassment the student may
have related to his or her disability (e.g., poor social or pragmatic, sghigsical
limitations, cognitive impairment, et¢.)

Request that a meeting be held by a certain date

Request a written response explaining the reasons for any continued denial of yo
request for a meeting

In the unlikely event the school continues to refus@4meeting:

1 Meet with the principal or superintendent to discassninistrativeinterventions to
address the bullying and/or harassment if you have not done soyaftread

f Contact t
di strictéo

he school 6s 504 Compliance
s 504 Grievance Policy.
What can | do to preparefor the 504 Teammeeting?

It is always a good idea to prepare f@Q# meeting in advance. For a meeting convened for the
purpose of addressing bullying or harassment, consider the following:

1 Request that the building admingior that handles bullying matters is present at the
meeting

If a safety plan or other written plan has been developed by the school administratio
make suré04 dairperson has copy in advance of meeting

Send copies of any new information or recommendations from outside professionals tq
the504 dairperson in advange

Review the s804Raant 6s current

l denti fy vyour specific concerns regard
regard to buying and being susceptible to bullyifig

Bring a support person to take notes and keep you focused on the student 304l the
Plan Bullying is a highly emotional issue.

“"See i Ac t(Bteprinkhis Guids.
*2Consider using a Meeting Agenda form to help you identify, explain and discuss concerns. See
Appendix Cin this Guide for &ample Meeting Agenda form.




- ]
BULLYING AND STUDENT S WITH DISABILITIES

What should | expect at the meeting?

Since the primary purpose of the meeting is to assess the impact of bullying and/or harassment

on the student and determine if changes t&@#Plarare needed, the focus should be on the
student, not the bully or enteabdiscussibnegquestions o o | as
include:

1 How has the bullying and/or harassment affected the student? Have there been any
changes in academic performance, attendance, social relationships, social functioning,
emdional status, physical needs?

Doesthestudet 6 s di sability make him or her

if any, would help the student be less vulnerabled €0 der the student
pragmaticandself-advocacyskills as well as his her ability to follow a safety pkamd
reportng bullying. This list is not exhaustive

Does the student require additional accommodations to (1) address the impact of the
bullying; (2) prevent future bullyingand/or (3 keep the student safe? TH@4 Plan
should be amended to include all addiibar modifiedaccommodations.

What types of accommodations would be helpful to address and prevent
bullying?

Just as each student § andreactoe th, budfing diagasdmérd is e xfjp e r
unique, there are limitleseccommodations hat can addr es sThetefore,the t ulffl e n
team should work to incorporate individualized supports for each student impacted by bullying

or harassmenihe following is a list of supports #t are commonly incorporated in a 504 Plan

to addres$ullying and/or harassment:

9 Training for the student on how to follow his or her safety plan and ongoing monitoring
to ensure plan is being used and is effective

Providing a dily ficheckind with a trusted adult to report and discuss any issues or
incidents of bullyimg.

Providing @unseling with school psychologist or social worker to improveestfem,
build social and selddvocacy skills, address effects of bullying,. e

Providingaccess toaxial skills groups

Allowing the child to leave class a few minutes early or arrive a few minute®s lat®id
hallway confrontatios.

Providing thestudent with a hall pass that allows the student to seek out a designatec
adult or office ifthe student is feeling anxious or to report an issue

Assigning an Ault Monitor to loosely shadow the student at times and places where
bullying is occurring and provide intervention when needed. However, the adult should
be as unnoticeable as possible
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1 Holding periodic team meetings oagreeing on asther consistent communication
protocol that includes parents to monitor progress and problems

Consultingwith an outside professional familiar with the student or having expertise in
t he c¢ hi |dcabisty aad the ampaxct of bullying

Training for staff and <cl assmates aboyt
understanding of the student and the supports used by the child (e.g. assistive technologjy,
aide) by a person with expertiseinthg¢ udent 6 s t yCAWTIObf Dubitos a b
confidentiality rightsthi s i1 nt ervention should only bje
consent and the parent and student (if appropriate) should be included in the planning ¢ff
the training.

Keep in mind that th604 Planmust address the disabilitglated needs of the particular student.
Therefore, théc04 Plancannot include interventions such as keeping the bully away from the
student as that involves directing the activities of anothetesit. While separating the victim
and bully may be useful, that type of intervention that can only be implemented and enforced b
the school administration.

Are there any types of interventions that should be avoided?

While each student and situati@s unique, interventions that exclude or isolate the student, or
deprive the student of the opportunity to access particular activities or places are ofte
inappropriate and may be discriminatory. For example, a proposal to allow the stagtiento

go to the computer room or spend time with a preferred teacher instead of going to recess on the
playground may initially seem like a good idea, but in reality, it is isolating the student, denying
the student access to opportunities to socialize, getisgeand practice social skills. Careful
consideration should be given to any intervention thaarsges a studefrom hisor herregular
classmates and environment. Such interventions may be appropriate on anpeEmakg basis

while the schoobevebps or implements a safety plan or other actions to address the bullying,
but should never be long term.

Whatcan | do ifthe504 Teamma kes recommendat i oaors
refuses to provide accommodatiors

Section 504 of the Rehabilitation Act requires schools to have a written grievance procedure {p
chall enge decisions related to all aspects
Policy and follow it.

Another option to challenge a 5@dlated decision is to file a complaint with the U.S. Office
Civil Rights (OCR). OCR is charged with enforcing Section.504

Finally, students and parents who disagree with aréldded decision may use due procasd
seek an impartial hearingrthe impartial hearing process for schoelated 504 matters is

essentially the same as the process detailed in the Individuals with Disabilities Educaffon Act.

i
u

of

“For more information, s e dor@WRights oa i @o mmleaifinte gwf t R

sectionin this Guide.
“For further information on impartial heari ngs
ikegal Remedi esd0 section in this Guide.
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What happens after the 504 meeting?

If the504Teamamendh e st udent 6s 504 Pl aaregvisetbB4ePlaghath o o
reflects those changds the parent The parent shouldarefully review the revise®lanto
ensure that it includes the changes discussed and agreed to 508tRéan does naotflect the
agreed upon changes, send a letter or email to50% team coordinator detailing the
discrepancies and requesting correction.

Continue to monitor the studentds progres:s
accommodatios identified in the504 Plan Contact thes04 Coordinatqgrin writing, if any
issues arise as they arise. If the bullying or harassment continues, it may be necessary for
504 Team to reconvene and modify the 504 Plan
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In most cases, parents and schools are able to work effectively together to address and previpnt
bullying. However, if the school is unresponsive or the bullying and/or harassment continue
even with some intervention, formiggal remedies may be appropriat€his section provides
information on the most common of Heeremedies.

FILE A CMPLAINT WITHTHEOFFICE FOR CIVIRIGHTS

The U.S. Officefor Ci vi | Right s (AOCRO) i s authori jed
Rehabilitdion Act as well as the mericans With Disabilities Acand resolve complaints of
discrimination, including discrimination resulting from disability harassment. To initiate an
investigation by OCR, a complaint must be filed by the student or a persotitpiaeting on the
student 6s behal f. The compl aint car
http://www?2.ed.gov/about/offices/list/ocr/complaintintro.hton filed by mail. The complaint

should provide the following information:

Name, age, address of student

Name of school or school district where harassment is occurring and address
Your name and relationship to the student

Description of the discrimation /disability harassment

Description of how the harassment/ di scrffi mi
participation in school and/or school activities
Optional: if you notified the school in writing regarding your concerns, you may want to
include that letter
Optional: summary of school 6s respons ¢ t
(e.g. the school did not investigate; the school refused toessldor prevent the
harassment he school 6s intervention did not or
Complaints to OCR must be filed within 180 calendar days of the discriminatory conduct.
limited circumstances, OCR will waive the time restricfion
What happens after Ifile a complaint with OCR?
OCR evaluates each complaint that it receives in order to determine whether it can investigalle
the complaint. OCR makes this determination with respect to each allegation in the complaint.
If OCR needs more information in order to clarify the complé@intjll contact the complainant;
the compl ainant has 20 calendar days withi w

If OCR determines that the complaint is timely and meets other jurisdictional requirements, i
will notify the complainant anthe school. OCR will then conduct an investigation including
collecting and analyzing relevant evidence from the complainant, the schdalther sources

> For further information and instructions regarding filing an OCR complaint, see
http://www?2.ed.gov/about/offices/list/ocr/complaintintrith
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as appropriatdn some cases, OCR will ask the parties to engage in Early Complaint Resolution
a process facilitated by OCR with the goal of assisting the parties in resolving the allegations i
the complaint. Sometimes, just the filing of the complaint will prompt the school to resolve the
issues directly with the student or parent or OCR.

In any case, if resolution has not been achieved by the conclusion of the investigation, and O
concludes that the school has violated Section 504 (or the ADA), OCRttetthptto secure a
voluntary resolution agreement but will take all necessary stepsstoeethat the school will

take specific remedial actions to address the area(s) of noncompliance identified by OCR. OCIg
will thenmoni t or the school 6s compliance.

Advocacy Tip. . .

Advisingthe school that you are considering filing an OCR complaint may prompt
the schooltoreeval uate your concerns and/ or
sending a letter or email detailing your concerns about how the situation has been
handled and what yowould like to see happen. End the letter by stating that if
the situation cannot be resolved, you will be left with no choice but to file a
complaint with the Officdor Civil Rights based on disability harassment and
discrimination on a specific date (feps 5/ 10 days from the date of letter).

FILE A COMPLAINT WITH THENYSD

A complaint to theNew York State Education Department (NYSE®H remedy available under

the Individuals with Disabilities Education Act (IDEA). Therefore, this option is only applicable
to students with IEPs or students who have been evaluated under the IDEA but found ineligible
for IDEA services. Ifyou, or anyother individual or organization believélsat a school has
made a decision that adversely affects,at he
written complaint may be submitted to th& SED.

The complaint must include:

1 a statemeniat a school district or public agency has violated a requirement of Part B of
IDEA or State law/regulation related to students with disabilities;
1 the facts on which the statement is based;
1 the signature and contact information of the person filing dheptaint;
1 if alleging violations with respect to a specific child, include:
o the name and address of the residence of the child;
o the name of the school the child is attending;
in the case of a homeless child or youth, available contact information fohiltiend
the name of the school the child is attending;
a description of the nature of the problem of the child; and
a proposed resolution of the problem to the extent known and available

*® For further information about how OCR handles complaints, see
http://www?2.ed.gov/about/offices/list/ocr/complaititew.html

*"New York State EducatioBepartment has an optional form ticanbeusel to submit a complairat
http://www.p12.nysed.gov/specialed/formsnotices/samplecomplaint.i¥iou do not need to use thi

form, butany other form of complaimhust provide the required information, as appropriate, as indicated
on the sample forn@ NYCRR 200.5(l)
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Advocacy Tip . . .

In the case of bullying and harassment, twmplaint should include: (1) a
description of the bullying and harassment that has occurred; (2) how it has
interfered with the studentds right to
the school di stri ct 0 stoadtdhatifagsitooaddressrthea c t i
bullying and thereby deprives the student of FAPE.

Are there are time restrictions on filing a complaint with the NYSED?

The NYSED will not consider complaints about violations that occurred more than one year agq
Therefore yo complaint should be filed as soon as possible after the violation but must be fileo
within one year of the violatioff

What happens after the NYSED receives a complaint?

After the NYSED receives your written complaint, it will conduct and investigation to determine
if the alleged decision violated the IDEA or relevant state laws. The NYSED will issue a written
decision of its findings. If one or more violatioaefound the NYSED will require the school

school to ensure compliance in the future. In some instances, the NYSED may require th
school district toprovide compensgaor y services to fimake wupo
resulting from the misconduct.

For additional information and guidance on filing a NYSED complaintSpeeial Education in
Plain Languagewww.nyspecialedtaskforce.arg

Advocacy Tip . . .

The Special Education Quality Assurance Office of the NYSED is charged with
investigating complaints and ensuring compliance with IDEA atate special
education lawsThe Office has regional offisestaffecby Associates wheoan offer
technical assistance to parents and school districtBefore filing a formal
complaint with the NYSED, you may want to contact your Regional Quality
Assurance Office for assistance in resolving this matter. It may be hadpful
advise the Office that you are considering filing a formal complaint with the
NYSED but are exploring ways to resolve the issue before resorting to that action.

INITIATE AN IMPARTIAL HEARING UNDER IDEA

An impartialdue proceshkearing is dormal legal process where the disagreementaéen you
and the schooére presented t@and decided hyan | mpar t i al HearForng |Of
disagreements related to IERsd the Individuals with Disabilities Education Act (IDEAh
impartial hearing can be held regarding any matter relating to the identification, evaluation o
educational placement of your child, or the provision of a free appropriate public education to thi
studenf® For disagreements related to students with 504 Plans)martial hearing can be held
regarding any matter related to tb64 Plan and/or its implementatiofihe procedures for

88 NYCRR 200.5(1)(L)(Giii).
98 NYCRR 200(§
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impartial hearings under the IDEA and Section 504 are very similar.

For further information and guidanoa impartial due process hearings, Special Education in

Plain Languagewww.nyspecialedtaskforce.arg

PURSUE CIVIL LITIGATION AGAINST THE SCHOOL DISTRICT

Suing a school based on alleged disabititgcrimination and harassment is a serious and
daunting remedy, but one that is both effective and necessary in a limited number of casep.
Monetary damages may be available if the case is successful. In order for a school to be civill
liable for violatons of Section 504 (and the ADA in some circumstances), the pldsititfent)

must prove the basic elements of disability harassment (intimidation or abusive behavior towards

a student by another student ,6 dsabilitsticahcoeatdssae mpl o
hostile environment at school or at a schembnsored eventand at least one school
administrator had written notice of the alleged harassmemthat the school wadeliberately
indifferent to the harassménDeliberate indi f er ence generally means| t
(or failure to respond) to the harassment
circumstanceso.

S5

Advocacy Tip. . .

If considering civil litigation under Section 504 or other laws, it is strongly
recommended you consult an attorney with expertise in civil rights litigation prior
to taking any formal action. Also note that there are specific requirements and
time limitaions for notifying a school district ainy intent to pursue litigation.
Failure to file a claim prior to the expiration of these timelines will likely preclude
a party from bringing the claim entirely, thereforearly consultation with an
attorney is recommended.

%0 |n addition to Section 504 and the ADA, disability harassment and abusive conduct that creates a
hostile environment or otherwise deprives a student of an education may be the basis for Constitutional
and related claims as well as state tort actionscusgon of such laws and claims are beyond the scope
of thisGuide It is recommended that an attorney with expertise in civil rights litigation be consulted to
fully explore all potential claims and the merits of a particular case.

*'Davis v. Monroe Canty Bd. of Educ.526 U.S. 629, 64681999).
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CYBERBULLYING

What is cyberbullying?

Cyberbullying, (also referred to as online social cruelty or electronic bullygnigdrassment or
bullying by any form of electronic communication, and include incidents occurring off school
property that create or would foreseeably create a risk of substantial disruption within the schoql
environment. Cyberbullyingan involve: sendim mean, vulgar, or threatening messages or
images; posting sensitive, private information about another person; pretending to be someolje
else in order to make that person look bad; (or) intentionally excluding someone from an onling
group>? Cyberbullying @curs when students use technology, usually computers or cell phones
to harass, threaten, humiliate, or hassle peers. It has been hard for researchers to determine [jow
often cyberbullying occurs because the definition of cyberbullying varies. One stuaty tioat

20% of students said they repeatedly made fun of or repeatedly picked on another stud
through email or text messageAnother study found that 42% of students have been bullied
while online and one in four h&md it happen more than orie.

Why is cyberbullying different than other bullying?

The New York State Education Department (NYSED) has identified cyberbullying as an
increasing concern to educators, administrators, students, and pardiis. threat of
cyberbullying is 24/7 and withowjeographic boundaries. Twhirds of youth go online every

day and this online forum allows for anonymity is easier to bully using typed words rather
than spoken words fage-face. Cyberbullying creates an illusion of anonymity because
cyberbullies annot see their victim/s or the resulting harm or pain caused towards others; an
the recipient does not know whom to trust. Adults are often slow to respond to cyberbullying
often because the bully is unknown. This promotes the belief in students tiearhdttle or no
consequences for their actions. Cyberbullies are able to quickly disseminate harmful informatio
to a large group of individuals before any action can be taken. Removing the harmfu
information from service provider websites or elecicdormat is time consuming and the time

it takes means that bullying is ongoing.

Is a school required to address cyberbullying that occurs at school?

Yes, NYS law requires each school district adopt a Code of Coadubat it addresses internet

and electronic device safety issues including cyberbullying and sexting. Sincesthiptesn of
cyberbullying is not in statute, regulation, and/or case law, the NYSED has recommended thE

use the NYS Department of Criminalstice Services (NYSDCJS) definition. NYSDCJS defines
cyberbullying as fAthe repeat ed-malsnstanbrhessage,f off ma
blogs, chat rooms, pagers, cell phones, and gaming systems, to deliberately harass, threater| or

52 http://stopbullyingnow.hrsa.gov/adults/cydmullying.aspx

%3 sameer Hinduju and Justin W. Patchin, Cyberbullying Research Cégtmrbullying: Identification,
Prevention, and Respongz010.

54i-SAFE America Inc. is the worldwide leader in the Interrtettp://isafe.org/

%5 http://www.p12.nysed.gov/technology/internet _safety/documents/cyberbullying.html
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intimidat e o P°Mess u@ent 6s violation of the schodl 6:
to disciplinary action by the school. Disciplinary or referral actions include the following:

1 Referral to counseling;
Teacher removal;
Suspension from class or actiesi inschool equivalent of one full day; Activities or
transportation for five (5) consecutive school days;
Out of school suspension: equivalent of one full day;
Transfer to alternative setting; or
Transfer to law enforcement.

NYSED advises that a school s code of condfct
that cyberbullying is a form of electronic aggression and that it is inappropriate and will not bg
tolerated on school grounds or at schgmbnsored events ourictions, using either school or
personal information technology equipment.

What can schools do to stop cyberbullying?

School districts are required to follow all of the requirements set forth in this guide to addres
bullying. The recent passage of tNew York State Education Law on Internet Safety and
Appropriate Use (Ed Law Section 814) requires that students be educated in safe and appropriijjte
use of Internet technology and resourfedhe United States Department of Health and Human
Services (HHSalso advices that schools

Educate students, teachers, and other staff members about cyberbullying;
Be sur e t hat-butlymgrulesand poticie®asldreasncyberbullying;
Closely monitor studentsd use of comput ¢rs
Use filteringandt acki ng softwar e, but donodt rel S
cyberbullying and other problematic online behavior;
Investigate reports of bullying and cyberbullying immediately

o Notify parents of all children involved;

o Closely monitor the behaviof affected students;

o Investigate to see if the victim could use some support.

Can a student be disciplined for cyberbullying at home or out of school?

Yes. A major challenge for school administrators related to cyberbullying is how to legally and
effectively deal with behavior and/or incidents that take place off campus that may endanger thi
health or safety of pupils within the educational system or adversely affect the educative procesg.
The Commissioner of Education has ruled that school distmetg discipline students for
behavior that occurs off school grourfdsdowever, since regulation of bullying, particularly

% see http://criminaljustice.state.ny.us/missing/i_safety/i_intro.htm

" See http://www.p12.nysed.gov/sss/ssae/schoolsafety/vadir/glossary08aaug.html

®8 See, http://www.pl2.nysed.gov/technology/internet safety/sec814.html

%9 United States Department of Health and Human Services (HHS) in its Stop Bullying Now! Campaign.
Visit http://www.stopbullyingnow.hrsa.gov/adults/default.aspx

60 SeeAppeal of K.5.43 Ed Dept Rep 492, Decision No. 15,08Bpeal of Ravick40 id. 262, Decision

No. 14,477Appeal of OrmanDecision No. 14,389. Case law has also recognized that students may be
disciplined for conduct that occurred outside of the school that may endanger the health or safety of
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cyberbullying, may involve free speech and expression, there are constitutional limitations on th
ability of a school district taestrict these forms of speech and expression and to discipline
students for engaging in theth. The NYSED recommends that schools develop policies on
cyberbullying that address bullying that occurs off school grounds and given the rapidly evolving
area ofthe law,the NYSED advises schools to periodically review their policies to make sure
that they reflect current developments in the law.

What can a victim do to address cyberbullying?

A victim of cyberbullying is entitled to all of the protections afforded to students that experience
other bullying.

If you are a student whie a victim or cyberbullying speak up! A victim shoultell an adult if

he or she receivem inappropriate,ronymous message, a threat, or other upsetting materials to
see if the message can be traced through the Internet Service Provider. The victim should also
report the incident to the appropriate school administrator. Many schools have adopted codes ¢
corduct that address cyberbullying whether it happens at school or in the community. A victim
should refrain from responding to bullying messages, emails, and other forms of cyberbullying
messages. Do not delete these mesgdpgey are helpful for adults identify and respond
appropriately to the cyberbullizor more information on resources that can assist victims of
bullying see the Resource section of this guide.

What can parents do to address cyberbullying with the school?

Record, print, save arposts, messages, etc.

Document time, place, etc

Document any relationship to what occurred or is occurring at school
Dondét respond to the bully

Bring to the attention of school principal immediatémywriting.®?

What can a bystander/observer do to addrescyberbullying?

Bystanders/observers of cyberbullying have an important role in eliminating the bullying.
Students that are bullied through cyberbullying are overwhelmed and feel that they need to
manage the threat alone. The bystander/observer should support thenvpiwate or in front
of the bully, tell the bully to stop, and/or tell an adult about the cyberbullying.

What can a parent do to prevent and/or address cyberbullyingt home?

Strategies that may be helpful as a parent in addressing cyberbuiiether your studnt is
the bully or the victim:

pupils within the educational system or adversely affect the educative proceddatteeef Coghlan v.
Bd. of Educ. of Liverpool Cent. School Ri&62 A.D.2d 949, citingolinow v. Glennon594 F.Supp.
220, 224, affd 757 F.2d 496.

®! Tinker v. Des Moines Indep. Community Sch. D&&t3 US 503 (1969)

See fActi on P lGidedor strategies toaddressfbullyiny.i s
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Keep the computer in a room in your house that is not isolated so computer activities ca
easily be monitored,;

Talk with your childabout cyberbullying and focus values of being kind and

respectful

Discussthe concerns of public disclosure of intimate personal information

Model appropriate use of cyber tools;

Teach your child that eoputer identities can be traced;

Consider using an Internet Service Provider that offers restricted child access or use
filtering or blocking software;

Have your child demonstrate how to navigate websites, use chat rooms, or other cyber
tool functionality, especially if yohave minimal computer knowledge;

Know the websites your child visits and encourage them to didmis®hline

experiences with you;

Watch for behavioral signs from your ch
monitor, like minimizing the seen when you walk into the room;

Impose appropriate consequences when your child misuses cyber tpolsss.b use

of computer or cell phone;

Know that teens feel that parents do not understand or know how to respond to
cyberbullying and fear their internet access will be unfairtytéd if incidents are

reported;

Learn about teenage Internet lingpdwoing to www.netlingo.com (e.g., Free to Talk

F2T; Best Friends Forev@FFs; Parents Are Watchif@RW; or Too Late2L8.)*?

BULLYING OR HARASSMENT THAT IS ALSO CRIMINAL
CONDUCT

Is bullying a crime?

In some casedyullying and harassing behavior constitutes a crime under New York penal laws.
Examples:

Endangering welfare of physically disabled person

Menacing

Stalking

Harassment

Assault

Sexual assault

Cyberbullying (in some counties)

% Fact Sheet on CyberbullyindNew York State Center for School Safety accessed at
http://nyscenterforschoolsafety.org/documents.cfim?id=2700.7970&master=508900&located=1
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Are schools required to reportbullying that is or may constitute criminal
conduct?

Yes. The Dignity for All Student Act (DASA) requires a school to report conduct that would
constitute a crime to the police. If the conduct involved physical abuse by a school employee ¢jr
volunteer, he State Education Law requires the District to report the incident(s) to the police ang
the State Education Departmé&ht

Should I report bullying that may be criminal conduct to the police if the
school hasnodot ?

Involving law enforcement is a persortcision that should be made by the student and his or
her parents. However, when bullying involvdsygical or sexual threats or attacksfortion,
stalking or cyberbullying that threatens physical or sexual harm or involves any inappropriate
use of eplicit pictures, or otherwise causes or threatens significant harm to the student, filing &
report withthe police may be necessary

In most cases, the police will take the report and assess whether the allegatiaes,wbuld
constitute a crimelf so, the report will be investigated and, if the investigation provides
sufficient evidence, the perpetrator could be arrested and prosecuted.

Even if the police determine that there is insufficient evidence of a crime, the report remains o
fle. Thiscan be usef ul I f the bully 1is engagi ng¢
conduct . O | f there are several reports of
basis to seek prosecution of the perpetrator.

Can the student get arOrder of Protection against the bully?

An order of protection i@n orderissued by the court to limit the behavior of someone who
harms or threatens to harm another person. It is used to addrasss types of safety issues.
An order of protection may direct the offending person not to injure, threaten or harass you, yo
family, or any other person(s) listed in the order.the context of criminal behavior, the
Criminal Court would issue the Order of Protection. In ordedd so, the offender must be
charged with a crime and the Order issued as a condition of bail or ‘&lease

CHILDABUSE BY SCHOOL PERSONNEL

What are my options if bullying and/or harassment is perpetrated by a school
employee against a student?

In addition to the protections and school obligations offered by the Dignity for All Students Act
and Sectiorb04 of the Rehabilitation Achlew York State Education Law Article Z3 provides

a protocol for investigatingnd responding tencidents ofchild abuseby school employeei
educational settings

% Education Law §13[1][i]

® For additional information on Orders of Protectj see
http://www.nycourts.gov/fag/orderofprotection.shtml#ql
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(@Y

Wh at i's the definition of Anchi lk-B® abule

"Child abuse" shall mean any of the following acts commitieath educational setting
by an employee or volunteer against a child:itagntionally or recklessly inflicting physical
injury, serious physicahjury or death, or (b) intentionally or recklessly engagingamduct

which creates a substantial risk of such physical injseyious physical injury or death, or (c)
any child sexual abuse ., or (d) the commission or attempted commission against a child

by

the crime of disseminating indecent materials to minor® . o

What i s t tbkegatiscwihenchild@buse by a school employee is
reported?

School employees must, uporwaitten or oralreport of abusérom the student, parent or any

other person promptly complete a written report of the allegatiand deliver it to the
superintendent. The superintendédmén mustd et er mi ne i f there i s, nr
believe that an act °offthe supdrintetidera detesnmes lthat sher@is cllu r r
reasonable suspiciothat child abuse by a school employee has occutmedor she must

promptly noify the parentandcontact the police If the employee is licensed, the superintendent

must also notify the @nmissionemf the NYS Education DepartmeitA school & 's ai l
comply with these guirements can result in criminal and monetary pendfties

STUDENTS IN PRIVATE SCHOOLS

What anti-bullying and harassment laws apply to students who attend private
schools?

Students who attend private schools at private expernse r e n t 0 lsave esomevehat dess)
legal protection than students attending public schootlmwol placements funded by a public
school district. The Dignity for All Students Act doasot apply to private schools. Section 504

of the Rehabilitation Act of 1973 does @ffprotection against discrimination resulting from
bullying and harassment but only if the private school receives federal funding, either directly o
indirectly.”

How do | know i f my studentos privati|p s

Many privateschools inNew York receivefederal funding indirectlyand his is sufficient to
trigger the protections and obligations of Section 504. Common examples of ways in whic
schoolsreceive federal funding include: textbooks and/or curriculum materialsugpied by

the public school in which the student resides; participation in a free exdstamilk program;
and/or participation in a free or leeost meal program.

®*NY Education Law § 1125(1)
®”NY Education Law §8§ 1126, 1128.
®NY Education Law §§ 1128, 1128
NY Education Law § 1129.

In certain circumstances, the New York Division of Human Rightg maae jurisdiction to investigate
and adjudicate bullying and/or harassing conduct in private schools that violdtsathéork Human
Rights Law. See Aicle 15, New York Executive Law
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What can | do to address bullying or harassment if my student attends a
private school?

If your student is suffering bullying or harassment at his or her private school, document th¢
conduct and notify, in writing, the principal or administrator at the private school. You can

follow the guidelines and suggestions detailed in the Action $dation of this guide, but keep

in mind any reference to DASA is probably irrelevant unless the private school has voluntaril
adopted DASA.Besuretoequest a copy of the school 6s (¢od:
if any.

If the private schoolreceives federal funding directly or indirectly, then it must investigate the
alleged harassment and if verified, take prompt and reasonable action to eliminate the harassmfgnt
and prevent its recurrenék If the private school does not receive federalfog, then it must

comply with its own Code of Conduct and related policies @odedures. In either casgu

should meet with school administrators to develop a responsé&plan.

What if the student attending private school has an IEP or 504 Plan?

If the studenhas an IEP ani significantly impacted by the bullying or harassment to the extent
that changes in his IEP are needed, contact the public school in which the private school fs
locatedin writing and request £SE meeting. At least one repredative from the private
school should be present at this meeting

If the student has a 504 Plan and the private school receives federal funding directly g
indirectly, then the private school is required to assess and address any needed changes to(the
studentés 504 Pl an. I f t he bheolt®ondtrequiccd ® nipt
develop or implement a 504 Plan. In this circumstance, it is best to work directly with the
administration and t heecaean apprbpdicte reSpprse. Make su@ofn d u
that the response plan is put in writingdareflects the actions the school has agreed to
undertake.

"See fiLaws and School OblHagraas somesntroelian etdhitso @upil d e
"2 For further information and suggestions for working with school administrators, sé&ctien Plard
in this Quide
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It can be upsetting to learn that your student has gotten into trouble for bullying a peer. It i
important to deal with the bullying right away becauseig not addressed it will likely result in

more aggressive antisocial behavior that interferes with the students success in school. Studejpts
that bully are more like to drop out of school, think of suicide, bring weapons to school or drink
alcohol/smoke In a recent study of more than 520,000182th graders from 1,593 schools
across the U.S., researchers found that overall 20% of girls and 25% of boys had been involvid
in bullying on a regular basisi@times/month or more oftef.

Why is my studentbullying?

Bullying is a learned behavior. Students who bully have often been victims of physical abuse @
bullying themselves. Bullying is a complex issue with multiple contributory factors such as
family, community, school, peers. Students bully foraaiety of reasons including a desire to

feel in control, popular, or important; feeling insecure; or because they do not know that it ig
unacceptable to pick on students that are different because of size, look, race, religion ¢r
disability. Bullying maybe a part of a pattern of defiant or aggressive behasianay result

when a student copies the behavior of peStadents that are taunted learn that bullying can
translate into control over students that are perceived as weak.

What are appropriate responses to bullying?

It is important to let your student know that bullying, in any form, is unacceptable and that therg

are serious consequences at home, school and in the community if it continissequally

i mportant to try to understand the réddsong b
because they have trouble managing strong emotions like anger, frustration, or insecurity.

other cases, bullying occurs because the studemdtagsarned cooperative ways to work out

conflicts and understand differences. It is important to understand the function of the bullying

and determine if schooelide supports are available to address the behavior.

A school district must take affirmagvsteps to address bullying and harassment in school. These

steps may include action thianpacts your studert.

What i1f | suspect that my studentods Jpul

If you suspect that your student has a disability and ttinat disability is manifesting with

bullying behaviors you can make a referral for special education suppdrisesvices. If your
studentfaces disciplinary action by the school district while the school district is in the process

of evaluating for spei a | education supports and serviges,
be considered before he or she is subject to disciplinary dction.

3 Olweus & Limber (2010)

“"See fiLaws and School Obligations Related to Bl I
®For more information about how to make a referral and more information about the disciplinary proces

for students suspected of having a disability s®gecial Education in Plain Languagat
www.nyspecialedtaskforce.arg
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What if my student has an IEP or a 504 Plan?

If the student who is engaging in bullying behavior has arvithgialized Education Program

(IEP) or a 504 Plan, the school distrimust take steps to addretb& behavior through an

i ndividualized pl an. The studentos team, Con
must determine if there is a need for adabral plan to address the bullying behavior. In order

to develop a behavior plan the school district must conduct a functional behavioral assessm

(FBA). A FBA is an evaluation to determine why a student engages in problem behaviors and i
used to deslop a behavioral intervention plan (BIP).

What is a Functional Behavioral Assessment?

The FBA is an assessment of the studentods ||bel
data including: (1) information obtained from direct observation of tindest; (2) information

from the student ; (3) the studentodés teachelr (s
available data and information from the student's record and (5) other sources including ar
relevant information provided by thedte nt 6 s par ent . The FBA cafpno
studentos history of . ®presenting problem belpav

The FBA must include a baseline of the student's problem behaviors which documents thp
frequency, duration, intensity and/or latency of the behaatwoss activities, settings, people
and times of the day. The FBA must incl

reinforcing consequences tiie behavior, recommendations for teaching alternative skills or
behaviors and an assessment of student preferences for reinforéement.

Advocacy Tip . . .

Be sure that information about the identified behaviors and function of those
behaviorsisincludd i n t he studentds | EP in the Pr e
Performanceod Secti on o Documentingthatcertaih udent s
behaviori s rel ated to the studentds disabi ity
the event the student faces disioigry action for the same or related behaviors in

the future.

When must a school district create or amend a BIP?

A BIP is the plan that the school district will use to reduce and eliminate the behaviors that arf
interfering with the studentds ability to e a
whenever a student with a disability (1) exhibits pessisbehaviors that impede his or her

learning or that of others, despite consistently implemented general -sadldeobr classroom

wide interventions; or (2) the student 6s Dbfjeha
injury,; o r s (EB feamtishcensidetting mharenréstdictive programs or placements as g
result of the student 6s behavior; or (4) wh
educational programming pursuant to the s 00

76 8 NYCRR 200.22(a)(2).
78 NYCRR 200.22(a)(3).
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What should be included in aBIP?

A BI'P should at | east include: a descriptifpn

the behavior in the future. The IEP team must congttategies including positive behavioral
interventions and supports and other strategies to address that behavior. If a particular deviceffor
service, including an intervention, accommodation or other program modification is needed t¢
addr es s tHelavios that ichgedes ldissor her learning or that of others, the IEP shall so
indicate. A studentds need for a behaviora [
such plan shall be reviewed at least annually by the CSE or GPSE.

The behaviaal intervention plan must also identify:

) the baseline measure of the problem behavior, including the frequency, duration
intensity and/or latency of the targeted behaviors. Such baseline shall, to the exte
practicable, include data taken across acéisjtsettings, people and times of the day.
The baseline data shall be used as a standard to establish performance criteria ajpd
against which to evaluate intervention effectiveness;

the intervention strategies to be used to alter antecedent events tot pieven
occurrence of the behavior, teach individual alternative and adaptive behaviors to thg
student, and provide consequences for the targeted inappropriate behavior(s) arnp
alternative acceptable behavior(s); and

a schedule to measure the effectivenegb@interventions, including the frequency,
duration and intensity of the targeted behaviors at schethibzdals

Advocacy Tip . . .

If the student has an IEP and the BIP includes improvement of specific
skills, be sure that measurable annual goal dezelopd to address each
target skill.If any services, supports or accommodations are needed for the
student to achieve the goals or to implement the BIP, these should be
included in the IEP as well.

What monitoring must a school district do with a BIP?

A student 06s BI'P must i nclude regul ar proglr e:
intensity of the behavioral interventions at scheduled intervals, as specified in the behaviordl
intervention plan and on the student's IEP. The results of the psogrenitoring must be
documented and reported to the student's parents and to the CSE or CPSE and shall [pe
considered in any determination to revise a student's behavioral intervention plan or IEP

What if | disagree with the results of a FBA?

If a paren disagrees with a school district evaluation, including a FBA, the parent may seek a
independent educational evaluation (IEE) paid for by the school district. The parent must makel
written request for an IEE. The parent would be entitled to selealdiephexaminer who does

not work for the school di strict or other |pul
You may get the | EE paid for by the school | di

8 8 NYCRR 201.22(h)
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The school district must pay faone entire evaluation as long as the fee being charged by the
independent evaluator is consistent with equally qualified evaluators charged in the geograph
area; the school di strict cannot placeina ffcap
the ared?

Howcanluset h e st lodividualized &ducation Program (IEP) to
address bullying?

SeefWor ki ng with the CAStBn Riarosebtiomof tHissGaided i n A

Can astudent with a disability face disciplinary action for bullying?

Yes, a student with or without a disability may face disciplinary action for bullying that violates
the school districtds code of conduct . S
disciplining students including specific rules for students with disabifities

What can | do at home to address mg h i bullying?

It is important as a parent that you:

1 Take bullying seriouslyi make sure youchild understansl that you will not tolerate
bullying at school, home or in the community. This should include establishing rules
about bullying and sticking to these rul&opviolent behaviors by teaching nonviolent
ways to respond, such as walking awayddresscybebullying (bullying via email, text
messages, orsocial networking site) by withdrawirghone or computer privileges for a
period of time.

Teach your childo treat others with respect and kindnés=sach your student that it is

wrong to bullying studest for differences such as race, religion, appearance, special
needs, genderand economicst at us by instilling a g ns
differences. This mabe done by getting your childvolved in conmunity groups where

the childinteracts witha more diverse group children

Learn about vy o ubeingiwvoMedlabdsawareofyowrr thidds i § ec i a I
is one way to know what influences yauit udent 6 s b e Wakwithootheri n (s c 't
parents, school friends/peers, teacheminselors and theckool principal. Do your

childkbs friends bull y? Has bylgng?Talkith yodr childe e nfj a
about bullying.

Encourage and reward good behavigrositive reinforcement can be more powerful than
reactive negativeliscipline. This is oftenreferde t o as ficat c bangg he
goodo s o t hahbandeshe situaten irc dni appdopriate was or she is

provided constructive positive feedback.

98 NYCRR 200.1(2); 8 NYCRR 200.5 (dgjor more information about IEE please Sgecial
Education in Plain Languag®und atwww.nyspecialedtaskforce.arg

8 For more information about the process that must be followe&seegial Education in Plain
Languageat www.nyspecialedtddorce.org
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1 Set a good examplie Think carefully before you talk aroungbur student and how you
talk with your student about handling conflict and problems with school. If you present
an aggressive approach to your student when addressing your conflicts with the schogl
program it is likely that your student will mirror thiehavior.

Consider consulting with your <chil dodos dqocH
defiance, and trouble controlling anger C
about obtaining an evaluation from a mental health professional.

7('4 41 $/ )& 7)%.IBBS$ Po.
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What if my student is a witness/bystander to bullying?

Research confirms that many more (twhords of all students surveyed in several studies)
witness bullyind® These witnesses or bystanders play a roléénbullying often unwittingly
supporting the bullying that they observe through laughter or smiles, or body language
Bystanders may watch but feel disengaged; dislike the bullying that they observe but feeg
reluctant to take action against it; or thegy try to help in some way.

What happens when a bystander intervenes?

More than 50 percent of bullying situations stop when a peer intet¥&rgshools that promote

peer advocacy students who speak out against bullyingmpower student to protect those
targeted by bullying. This peer advocacy works because students are more likely than adults [fo
see bullying and a student telling someone tp $wllying is more likely to stop the bullying

than an adult interventiot.

8 Bullying Preventiorand ResponseBase Training Module
http://www.stopbullying.gov/prevention/trainisenter/prnt_friendly speaker_notes.pdf

8 Olweus (1993)Rivers, Poteat, Noret, & Ashhur@009) Trach, Hymel, Waterhouse, & Neale (2010)
8 Bullying and Harassment of Students with Disabilitiégp 10Facts Parents, Educators and
Students Need to Knowttp://www.pacer.org/bullying/resources/studentth-disabilities/

8 peer AdvocacyA Unique Bullying Prevention Mtel for Students with Disabilities
http://www.pacer.org/bullying/resources/studemtgh-disabilities/peeradvocacy.asp
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New York State Resources

Parent Centers of New York Statenttp://www.p12.nysed.gov/specialed/techassist/parentcenters.itm
There are 13 Special Education Parent Centers across New York State. These centers
provide parents of children with disabilities with infation, resources, and strategies for
addressingpullying and harassment in schools.

New York State Parent Network (Federal Parent Centers)

http://www.nysparentnetwork.org/

The New York State Parent Network is a coordinated group of organizatiopsdhiale support

and information for parents of children with disabilities via a seamless delivery system
throughout New York State.

Disability Rights New York www.disability-advocates.org
DRNYisNewYa k St ateds designated Protection d
Program (P&A/CAP).

New York State Education Department Quality Assurance
http://www.p12.nysed.gov/specialed/quality/

Special Education Quality Assurance oversees preschool and -sgfedapecial education
services through a quality assurance review process that emphasizes attainment of positiye
results for student with disabilities.

Dignity for All Students Act http://www.p12.nysed.gov/dignityact/
New York State Education Departmentdés websit

Alberti Center for Bullying Abuse Prevention http://gse.buffalo.edu/alberticenter
Providesevidencebased tools to effectively change the language, attitudes, and behaviors of
educators, parents, students, and society.

National Resources for Bullying Prevention

American Academy of Child & Adoles@nt Psychiatry
http://www.aacap.org/AACAP/Families_and_Youth/Facts_for_Families/Facts_for_Families Pag
es/Bullying_80.aspx

The mission of AACAP is to promote the healthy development of children, adolescents, ang
families through research, training, prevention, comprehensive diagnosis and treatment and ffo
meet the professional needs of child and adolescent psychiatrists throtingocereers.

American Psychological Associatiornttp://www.apa.org/topics/bullying/index.aspx

The American Psychological Association is the largest scientific and professional organizatio
representing psychology in the United States. APA is the world's largest association o
psychologists, with more than 134,000 researchers, educators, clinicians, consultants aijd
students as its members.
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Americans with Disabilities Act www.ada.gov
ADA Home Page provides information on the ADA.

Cyberbullying Research Centerttp://www.cyberbullying.us./
The Cyberbullying Research Centeris dedicated to providing dijp-date information about the
nature, extent, causes, and consequences of cyberbullying among adolescents.

Do Something.orghttp://www.dosomething.org/tipsandtoolsffidctsaboutschootbullying
DoSomet hing. org i s -fopefit broyound pegple sand Isacial gleasge.
DoSomething.org spearheads national campaigns st 125 yearolds can make an impaet
without ever needing money, an adult, or a car.

Education Northwesthttp://educationnorthwest.org/resource/1351

Education Northwest now conducts more ti200 projects annuallyworking with schools,
districts, and communities across the country on comprehensivaralebased solutions to the
challenges they face.

Homeroom http://www.ed.gov/blog/?s=bullying
Official Blog of the United States Department of Education

National Collaborative on Workforce and Disability for Youth www.ncwdyouth.info
NCWD/Youth is your source for information about employment and youth with disabilities.

National Crime Prevention Council http://www.ncpc.org/topics/bullying

The National Crime Prevention Council és mi
keep themselves, their families, and their communities safe from crime.

National Dissemination Center for Children with Disabilities
http://nichcy.org/schoolage/behavior/bullying
Available until September 2014, provides information and resources on bullying.

National PTA 1 Connect and Respect
http://www.pta.org/programs/content.cfm?ltemNumber=3003

Connect for Respeds National PTA's initiative to encourage PTAs across the country to lead
conversations in their school comnitigs about bullying, how it is affecting their communities,
and to develop solutions that they can implement collaboratively together.

OLWEUS Bullying Prevention Program http://www.clemson.edu/olweus/
http://www.violencepreventionworks.org/public/olweus_bullying_prevention_program.page
The Olweus Program (pronounced-\DAY -us) is a comprehensive approach thatludes
schoolwide, classroom, individual, and community components. The program is focused o
long-term change that creates a safe and positive school climate. It is designed and evaluated f¢
usein elementary, middle, junior high and high schools1@. This website, maintained by
Clemson University, presents basic program information related to bullying prevention researc
OBPP training information, and ongoing programming and training sumbasur National
Olweus Trainers.

OvercomeBullying.org http://www.overcomebullying.org/
OvercomeBullying.org provides information and resources to help you overcome workplace
bullying, school bullying, andhobbing. Speak out now!
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PACER www.pacer.org/bullying

www.pacerkidsagainstbullying.org

www.paceréensagainstbullying.org

PACER is the Minnesota Parent Training and Information Center, funded by the U.S|
Department of Education's Office of Special Education Programs. PACER has a Nationa
Bullying Prevention Center and PACERKIidsAgainstBullying and PAT&g#hsAgainst
Bullying.

Stopbullying.govwww.StopBullying.gov
StopBullying.gov provides information from various government agencieghan bullying is
what cyberbullying iswho is at riskand how you capreventandrespond to bullying

STOMP Out Bullying www.stompoutbullying.org
A national antibullying and cyberbullying program for kids and teens.

The Bullying Project http://www.thebullyproject.com/
TheFi | m ABull yo has been screened to over

UCLA Center Mental Health in Schools Program and Policy Analysis
http://smhp.psych.ucla.edu/qgf/bully _qt/

United States Department of Educatiorhttp://www.ed.gov/category/keyword/bullying
Resources on Bullyig

Walk a Mile in Their Shoes
http://www.abilitypath.org/areasf-development/learningschools/bullying/

AbilityPath.org interviewed experts, educators grailents regarding a silent epidemic facing
children with special needsullying. The result was the report and guide, Walk a Mile in Their
Shoes: Bullying and Special Needs. Read, Learn and share its important results and resources.
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S04 Diear Calleague letter regarding Disability Harassment - Printable
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Prohibited Disability Harassment

Reminder of Responsibilities under Section 504 of the Rehabilitation Act of 1973 and Title IT of the
Americans with Disabilities Act:

UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, D.C. 20202

July 25, 2000
Dear Colleague:

On behalf of the Office for Civil Rights (OCR) and the Office of Specal Education and Rehabilitative Services
(OSERS) in the U.5. Department of Education, we are writing to you about a wvital issue that affects
students in school - harassment based on disability. Our purpose in writing is to develop greater
awareness of this issue, to remind interested persons of the legal and educational responsibilities that
institutions hawve to prevent and appropriately respond to disability harassment, and to suggest measures
that school offidals should take to address this very serious problem. This letter is not an exhaustive legal
analysis. Rather, it is intended to provide a useful overview of the existing legal and educational principles
related to this important issue.

Why Disability Harassment Is Such an rtant Issue

Through a vanety of sources, both OCR and OSERS have become aware of concems about disability
harassment in elementary and secondary schools and colleges and universities. In a series of conference
calls with OSERS staff, for example, parents, disabled persons, and advocates for students with
dizsabilities raised disability harassment as an issue that was very important to them. OCR's complaint
workload has reflected a steady pace of allegations regarding this issue, while the number of court cases
involving allegations of dizability harassment has risen. OCR and OSERS recently conducted a joint focus
group where we heard about the often devastating effects on students of disability harassment that
ranged from abusive jokes, crude name-calling, threats, and bullying, to sexual and physical assault by
teachers and other students.

We take these concerns very seriously. Disability harassment can have a profound impact on students,
raise safety concerns, and erode efforts to ensure that students with disabilities have equal access to the
myriad benefits that an education offers. Indeed, harassment can serously interfere with the ability of
students with disabilities to receive the education critical to their advancement. We are committed to
doing all that we can to help prevent and respond to disability harassment and lessen the harm of any
harassing conduct that has occurred. We seek your support in a joint effort to address this oritical issue
and to promote such efforts among educators who deal with students daily.

What Laws Apply to Disability Harassment

Schools, colleges, universities, and other educational institutions have a responsibility to ensure equal
educational opportunities for all students, including students with disabilities. This responsibility is based
on Section 504 of the Rehabilitation Act of 1973 (Section 504) and Title I of the Americans with Disabilities
Act of 1990 (Title II), which are enforced by OCR. Section 504 covers all schools, school districts, and
colleges and universities receiving federal funds.X Title II covers all state and local entities, induding
school districts and public institutions of higher education, whether or not they receive federal funds. &
Dizability harassment iz a form of discrimination prohibited by Section 504 and Title 1.2 Both Section 504
and Title II provide parents and students with gnevance procedures and due process remedies at the
local level. Individuals and organizations also may file complaints with OCR.

States and school districts also have a responsibility under Section 504, Title II, and the Individuals with

Dizabilities Education Act (IDEA), 2 which is enforced by OSERS, to ensure that a free appropriate public
education (FAPE) iz made available to eligible students with disabilities. Disability harassment may result
in & denial of FAPE under these statutes. Parents may imitiate administrative due process procedures
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under IDEA, Section 504, or Title II to address a denial of FAPE, incduding a denial that results from
disability harassment. Individuals and organizations also may file complaints with OCR, alleging a denial of
FAPE that results from disability harassment. In addition, an individual or organization may file a complaint
alleging a violation of IDEA under separate procedures with the state educational agency.+ State
compliance with IDEA, including compliance with FAPE requirements, is monitored by OSERS' Office of
Specal Education Programs (OSEP).

Harassing conduct also may violate state and local civil nghts, child abuse, and cniminal laws. Some of
these laws may impose obligations on educational institutions to contact or coordinate with state or local
agenaes or police with respect to disability harassment in some cases; failure to follow appropnate
pracedures under these laws could result in action against an educational institution. Many states and

educational institutions also have addressed disability harassment in their general anti-harassment

leiCiE‘Eﬁ

Disability Harassment May Deny a Student an Equal Opportunity to Education under Section 504 or Title 11

Disability harassment under Section 504 and Title I1 is intimidation or abusive behavior toward a student
based on disability that creates a hostile environment by interfering with or denying a student's
participation in or receipt of benefits, services, or opportunities in the institution's program. Harassing
conduct may take many forms, including verbal acts and name-calling, as well as nonverbal behawvior, such
as graphic and written statements, or conduct that is physically threatening, harmful, or humiliating.

When harassing conduct is sufficiently severe, persistent, or pervasive that it creates a hostile
environment, it can violate a student's rnghts under the Section 504 and Title II regulations. & hostile
environment may exist even if there are no tangible effects on the student where the harassment is
serious enough to adversely affect the student's ability to participate in or benefit from the educational
pragram. Examples of harassment that could create a hostile environment follow.

» Several students continually remark out loud to other students during dass that a student with
dyslexia is "retarded” or "deaf and dumb" and does not belong in the dass; as a result, the
harassed student has difficulty doing work in cdass and her grades decline.

& student repeatedly places cdassroom furniture or other objects in the path of classmates who use
wheelchairs, impeding the classmates’ ability to enter the dassroom.

& teacher subjects a student to inappropriate physical restraint because of conduct related to his
disability, with the result that the student tnes to avoid school through increased absences.t

& school administrator repeatedly denies a student with a disability access to lunch, field trips,
assemblies, and extracumicular activities as punishment for taking time off from school for required
related to the student's disability.

A professor repeatedly belittles and onticizes a student with a disability for using accommedations in
class, with the result that the student is so discouraged that she has great difficulty performing in
class and learming.

Students continually taunt or belittle a student with mental retardation by mocking and intimidating
him so he does not particpate in dass.

When disability harassment limits or denies a student's ability to participate in or benefit from an
educational institution's programs or achivities, the institution must respond effectively. Where the
institution leams that disability harassment may have occurred, the institution must investigate the
incident(s ) promptly and respond approprately.

Disability Harassment Also May Deny a Free Appropriate Public Education

Disability harassment that adversely affects an elementary or secondary student's education may also be
a denial of FAPE under the IDEA, as well as Section 504 and Title II. The IDEA was enacted to ensure that
recipients of IDEA funds make available to students with disabilities the appropnate special education and
related services that enable them to access and benefit from public education. The specific services to be
provided a student with a disability are set forth in the student's individualized education program (IEF),
which iz developed by a team that includes the student’s parents, teachers and, where appropnate, the
student. Harassment of a student based on dizsability may decrease the student's ability to benefit from
his or her education and amount to a denial of FAPE.

How to Prevent and Respond to Disability Harassment
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Schools, school districts, colleges, and universities have a legal responsibility to prevent and respond to
dizability harassment. Az a fundamental step, educational institutions must develop and disseminate an
official policy statement prohibiting discrimination based on disability and must establish grievance
procedures that can be used to address disability harassment.£ A dear policy serves a preventive purpose
by notifying students and staff that disability harassment is unacceptable, violates federal law, and will
result in disaplinary action. The responsibility to respond to disability harassment, when it does occur,
includes taking prompt and effective action to end the harassment and prevent it from recurring and,
where appropnate, remedying the effects on the student who was harassed.

The following measures are ways to both prevent and eliminate harassment:

« Creating a campus environment that is aware of disability concems and sensitive to disability
harassment; weaving these issues into the curriculum or programs outside the dassroom.

Encouraging parents, students, employees, and community members to discuss disability
harassment and to report it when they become aware of it.

Widely publicizing anti-harassment statements and procedures for handling discimination
complaints, because this information makes students and employees aware of what constitutes
harassment, that such conduct is prohibited, that the institution will not tolerate such behavior, and
that effective action, including disciplinary action, where appropnate, will be taken.

Providing appropnate, up-to-date, and timely traning for staff and students to recognize and
handle potential harassment.

Counseling both person(s) who have been harmed by harassment and person(s) who have been
responsible for the harassment of others.

Implementing monitoring programs to follow up on resolved issues of disability harassment.

Regularly assessing and, as appropriate, modifying existing disability harassment policies and
procedures for addressing the issue, to ensure effectiveness.

Technical Assistance Is Available

U.5. Secretary of Education Richard Riley has emphasized the importance of ensunng that schools are safe
and free of harassment. Students can not leam in an atmosphere of fear, intimidation, or ndicule. For
students with disabilities, harassment can inflict severe harm. Teachers and administrators must take
emphatic action to ensure that these students are able to leam in an atmosphere free from harassment.

Disability harassment is preventable and can not be tolerated. Schools, colleges, and unversities should
address the issue of disability harassment not just when but before incdents occur. As noted above,
awareness can be an important element in preventing harassment in the first place.

The Department of Education s committed to working with schools, parents, disability advocacy
organizations, and other interested parties to ensure that no student is ever subjected to such conduct,
and that where such conduct occurs, prompt and effective action is taken. For more information, you may
contact OCR or OSEP through 1-800-USA-LEARN or 1-800-437-0833 for TTY services. You also may directly
contact one of the OCR enforcement offices listed on the endosure or OSEP, by calling (202) 205-5507 or
(202) 245-7468 for TTY serices.

Thank you for your attention to this senous matter.

MNorma V. Cantu,

Assistant Secretary for
Civil Rights

Judith E. Heumann,
Assistant Secretary

Office of Special Education
and Rehabiltative Services

1 section 504 provides: "No otherwise qualiied individual with a disability . . . shall, solely by reason of her
or his disability, be excduded from the participation in, be denied the benefits of, or be subjected to
dizcrimination under any program or activity receiving federal finanocal assistance.2€ 29 U.5.C. A§ 794(a).
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See 34 CFR Part 104 (Section 504 implementing regulations).

2 Title 11 provides that 4€ceno qualified individual with a disability shall, by reason of such disability, be
exduded from participation in or be denied the benefits of the services, programs, or activibies of a public
entity, or be subjected to discnmination by any such entity.3€ 42 U.5.C. A§ 12132, See 28 CFR Part 35
(Title II implementing regulations).

4 The Department of Educationd€™s Office for Civil Rights (OCR) has issued policy guidance on
discnminatory harassment based on race (see 59 Fed. Req. 11448 (Mar. 10, 1994),) and sex (see 62 Fed
Req. 12034 (Mar. 13, 1997), ). These polices make dear that school personnel who understand their legal
obligations to address harassment are in the best position to recognize and prevent harassment, and to
lessen the harm to students if, despite their best efforts, harassment occurs. In addition, OCR recently
collaborated with the National Association of Attomeys General (NAAG) to produce a guide to rase
awareness of, and provide examples of effective practices for dealing with, hate cnmes and harassment in
schools, induding harassment based on disability. See d€ceProtecting Students from Harassment and
Hate Crime, A Guide for Schools,a3€ U.S. Department of Education, Office for Civil Rights, and the National
Assooation of Attomeys General (Jan. 1999) (OCR/NAAG Harassment Guide), Appendix A: Sample School
Policies. The OCR/NAAG Harassment Guide may be accessed on the internet at
www.ed.gov/offices/0CR/archives/Harassment/. These documents are a good resource for understanding
the general prinaple of discnminatory harassment. The policy guidance on sexual harassment will be
clanfied to explain how OCR's longstanding regulatory requirements continue to apply in this area in light
of recent Supreme Court decisions addressing the sexual harassment of students.

420 U.5.C. A§1400 et seq.
234 C.F.R. Ag 300.660 et seq.

£ For more information regarding the requirements of state and local laws, consult the OCR/NAAG
Harassment Guide, cited in footnote 3 above.

L Appropnate classroom discipline 15 permissible, generally, if it is of a type that is appled to all students
or 18 consistent with the Indviduals with Disabilibes Education Act (IDEA) and Section 504, induding the
studentd€™s Individualized Education Program or Section 504 plan.

£ gection 504 (at 34 CFR A§ 104.7) and Title II (at 28 CFR Ag 35.107(a)) require that institutions have
published internal policies and grnevance procedures to address issues of discnmination on the basis of
disability, which includes disability harassment. While there need not be separate gnevance procedures
designed specihically for disability harassment, the gnevance procedures that are available must be
effective in resolving problems of this nature.

Endosure - list of OCR enforcement offices




- ]
BULLYING AND STUDENT S WITH DISABILITIES

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FORCIVIL RIGHTS

October 262010

Dear Colleague:

In recent years, many state departmermtfseducation and local school districts haeg&en steps to
reduce bullyingn schools.The U.S. Departmeinf Education (Depament) fully supports these
efforts. Bullying fosters a clima of fear and disrespedhat can seriously impair thehysical and
psychological healtbf its victims and cre& conditions thahegativelyaffect learning, thereby
undermining the abilityf studentsto achieve their full potential The movement t@dopt antrt
bullying policies rectsd OK 2 2 f & fion of thikidNddbtant responsibility tanaintain a safe
learning environment for all stights. | am writing toremindyou, however, that some student

misconduct that fallslzy RSNJ || aO0OK22ft Qa FydAnodz £t @Ay3a LA O
oneor moreof the federalantidiscrimination lawS y ¥ 2 NOSR 0 & {dffiSe fdGvILI NIJY Sy

Rights (OCR)As discussed in more detail beldwy; limiting its response ta specific applicationf
Ada | yiAmodz f & & ygcHoorRay f&ilQd pkdpeklyohsiidwhétieiithie Siddent
misconduct alseesultsin discriminatory harassent.

The statuteghat OCR enforcesclude Title V1 of the Civil RyhtsActof 1964* (Title M), which
prohibitsdiscriminationon the basif race, colorpr national origin; Title 1Xf the Education
Amendmentsof 19722 (Title 1X), which prohibitdiscriminationon the basisof sex; Section 50¢f
the Rehabilitation Acof 1973° (Section 504); and Titledf the Ameicanswith Disabilities Acbf
1990* (Title 11). Section 504 and Title ptohibit discriminationon the basiof disability
SchooMdistricts may violate these civil rights statutasd the Departmaii @riplementing
regulations wherpeer harassmenbased on race, color, national origisex,or disability is
sufficientlyseriousthat it creaesa hostile environment and sudfarassment is encouraged,
tolerated, not adequately addressedy ignoredby school employee$ School personnel who
understand their legabbligationsto address harassment under these laave in the best position
to prevent itfrom occurring and teespond appropriately when it doeAlthough this letter
focuses on the elemenéry and secondary school context, thegal principlesalsoapply to
pogsecondaryinstitutions covered by the lawand regulations enforced by OCR.

Some schodl y (0 A 1t Polities alrkayly3ay list classesr traits on which bases bullyingr

harassmentis specificallprohibited. Indeed, many schoolsavel R2 LJG SR y (G A mo dzf|f & )

that gobeyond prohibiting bullyingn the basiof traits expressly protected by thHederal civil

142U.5.C§ 2000det seq.

>20U.5.C§ 1681et seq.

$29U.5.C8 4.

442U.5.C§ 12131 et seq.

® OCRulsoenforcesthe AgeDiscrimnation Actof 1975, 42 U.S.C§ 6101 et seq., andthe Boy Scoutsof AmericaEqualAccessict,20U.S.C.
§7905. Thisletter doesnot speciftallyaddresghosestatutes.

®TheDepatY S y fequlationsimplementingthesestatutesarein 34C.FR.parts 100, 104, and 106. Under thesefederalcivil rights lawsand
regulations,students are protectedfrom harassmentby sctool employees, other students,andthird parties. Thisguidancefocuseson peer
harassmentandarticulatesthe legalstandardghat applyin administraive enforcementand in court caseswhere plaintiffs are seeking injunctive
relief.
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rightslaws enforcedby OCR race,color, national origingsex and disability to include such
bases as sexual orientation and religiofvhilethis letter @ncerns youtegal obligations under
the laws efforced by OCRyther federal, state,and local laws imposadditional obigationson
schools’ And,of course, evenwhenbullyingor harassment isiot a civil rights violation,
schools bould still seek tgrevent it in order to protect students from the physieadd
emotional harms that it may caa.

Harassing conduct magke manydrms, including verbalactsy Ry I YSTTOI f t Ay 3T
written statements, which may inatle useof cell phonesor the Internet;or other conduct that

may be phygcally threatening, harmfubr humiliating. Harassment desnot haveto include

intent to harm, be directedat a specific targepr involve repeatedncidents. Harassment

creaesa hostile environment whethe conduct is sufficiently severe, pervasigepersistent
soastointerfere withoNJ f A Y A (i ability o paitiBity il & Benefit from the services,
activities,or opportunities offered by a schooWhensuchharassments basedn race, color,

national origin, sexgr disability, itviolatesthe civil rights laws that OCR enfordes

A school is responsible for addressing harassment incidents about which it knosasonabé
should have known.®n some situations, harassment may be in plain sight, widespread, or
gSttmnmlyz2sy G2 adGdzRSyida FyR adlF¥F> adzOK I a
physical education classes, duriextracurricular activities, at recess, on a school bus, or
through graffiti in public areas. In these cases, the obvious signs of the harassment are
sufficient to put the school on notice. In other situations, the school may become aware of
misconduct, tiggering an investigation that could lead to the discovery of additional incidents
that, taken together, may constitute a hostile environment. In all cases, schools should have
St f LIzt AOAT SR L2t AO0OASa LINBKAOA (dkegolingK I NI &
complaints that will alert the school to incidents of harassment.10

Whenresponding tcharassment, a school must tak@mediate and appropriate aitin to
investigateor otherwise determinavhat occured. The sggdific steps i & O kh2egtifafain
will vary depending upon the natue the allegations, thesource of the complaint, the agef
the studentor studentsinvolved, the size and administrativ&ructure of the schooland other
factors. In all cases, however, the inquighouldbe prompt, thoroughand impatrtial.

If an investigation revas that discriminatory harassmetias occurreda school must take
prompt and effectve steps reasonably tmlatedto end theharassmentgliminateany hostile

" Forinstarce, the U.S.Departmentof Justice(DOJ) hasjurisdictionoverTitle IV of the CivilRightsActof 1964, 42 U.S.C§ 2000c (Title IV), which
prohibitsdiscriminationon the basisof race,color, sex, religion,or national origin by publicelementay and secondaryschoolsand public
institutions of higher learning. Statelawsalsoprovide additionalcivil rights protections,sodistrictsshouldreview thesestatutesto determine
what protectionstheyafford (e g., some state lawsspeciftally prohibit discriminationon the basisof sexualbrientation).

8 Same conduct allegedto be harassment mayimplicatethe FirstAmendmentrightsto free speechor expression. Formore informationon the
FirstAmerdmentQapplication to harassnent, seethe discussionin OGRQ RearColleagué etter: FirstAmendment (luly 28, 2003), availableat
http://www.ed.gov/about/offices/list/ocr/firstamend html, andh / wRBvsed SexualHarasmentGuidance:Harassmenbf Studentsby School
Enployees,OtherSudents, or ThirdParties(Jan.19,2001) (Sexial HarassmenGuidane), availableat

http://www.ed.gov/about/officed list/ocr/ docs/shqude.html.

? Asctool hasnotice of harasmentif arespasibleemployeeknew, or in the exerciseof reasonablecareshoud haveknown, aboutthe
harassmentFora discussionf whatad NB & LJnfLit A268638% O0n (Béxial HarasmentGuidane.

19 bistrictsmustadoptand publishgrievanceprocedures providingfor promptandequitableresdution of student andemployee sexand
disabilitydiscriminationcomplairts,and mustnotify students parents, employees, applicants,and other interestedparties that the district does
not discrimhate on the basisof sexor disability. See28C.F.R§ 35106;28C.F.R§ 35.107(b); 34 C.F.R§ 104.7(); 34 C.F.R§ 104.8; 34

C.F.R§ 106 8(b); 34 C.F.R§ 106.9



http://www.ed.gov/about/offices/list/ocr/firstamend.html
http://www.ed.gov/about/offices/list/ocr/firstamend.html
http://www.ed.gov/about/offices/list/ocr/docs/shguide.html
http://www.ed.gov/about/offices/list/ocr/docs/shguide.html
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environment and its effects, and prevent the harassment from recurriligese duties are a

a O K 2respomsibility everif the misconductalsa & O2 JSNBR o6& 'y | ydA o dz
regardessof whether astudent hascomplainedasked the school ttake action,or identified

the harassment as a forof discrimination.

Appropriatesteps toend harassment may inatle separatinghe accused harassend the
target, providing counseling for tharget and/or harasseror taking disciplinary daon against
the harasser. These st®@shouldnot penalize he student whowas harassedFor example, any
separationof the targetfrom an allged harasseshouldbe desigred to minimize he burden

ofy GKS Gl NBSGQa (SgRurdequirh@tiyeltaigetd dNaBga HiEbor Yier class
schedule).

In addition,dependingon the extentof the harassment, the school may needpmvide
trainingor other interventions nobnly for the perpetrators, but alstor the larger school
community,to ensure that all students, their families, and school staff recognize
harassmenitf it recursand knowhow to respond. A schooklsomay be required tgrovide
additional serviceso the student whowas harassed in order taddress the effectsf the
harassmentparticularly if the schoahitially delaysn respondingor responds inappropriately
or inadequately tanformation about harassmentAn effective response alsoay need to
include the issuancef new policiesagaing harassment and new proceduréy which
students, parents, and employeasy report allegationsf harassmen{or wide dissemination
of existing policies and proceduregay well as wide distributioaf the contact information for
i KS R Aielidmid Sdctidm504/Title koordinators™

Finally, a schoohsuld take steps testop further harassment and prevent anytadiation

against the person who made theraplaint (or was the subjedaf the harassmentpr against

those whoprovided informationas witnessesAt a minimiY' = (i K S respfoncbiiésQ 4

include m&ing sure that the harassed students and their families know howeport any

ddz0 AS1ljdzSyd LINRoO6f Syasz O2 geBfdnere hayeBeerfa® heiv2 ¢ mdzLd 4| v ]
incidentsor any instancesf retaliation, and responding promptly and appropriatédyaddress
continuingor new problems.

Whenresponding tanddentsof misconduct, schools shld keep in mind the following:

1 The label usetb describe an incideng(g, bullying, hazing, teasing) doast
determinehow a schools obligatedo respond. Rather, thenature of the conduct itself
must be assessed for civil rights implicatio®®,for example, if the abusive behaviisr
on the basisf race, color, nationabrigin, sexpr disability,and credesa hostile
environment, a school i®bligatedto respond inaccordancewith the applicabldederal
civil rights statutesind regulations enforcedy OCR.

1 Whenthe behaviorimplicatesthe civi rights laws, scho@dministratorsshouldlook
beyond simply disciplining the perpetratorg/hile disciphing the pepetratorsis likely
a necessary step, it often is insufficient. a O Keaprisifility is teeliminate the

" Districtsmustdesgnatepersonsresponsiblefor coordnatingcompliancewith Title 1X,Section504, and Title Il, includingthe investigaion of
anycomplaints of sexualgendeTt &dd,or disabilityharassnent. See28 C.F.R§ 35.107(a); 34 C.F.R§ 104.7(a); 34 C.F.R§ 106.8(a).
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hostile environment created by tHearassmentaddress its effects, artdke steps to
ensure thatharassmentloesnot recur. Put diflerently, the unique effectof
discriminabry harassment may demand a different response than would other tgbes
bullying.

Below, Iprovide hypotheticabxamplesof howl & O KaBug tofeéognize student

misconduct as discrimatory harassment violate® (i dzR Sy (i & G? lOdadhofthe NA I K (i &
exampes,the schoolas on notice of the harassment because eithtére schoobr a

responsible employeknew or shauld haveknownof misconduct that constitutedharassment.

The examfes describdow the schoollsould have responded in eachircumstane.

Title VI: Race Cdor, or National Origin Harassment

f Some students anonymoushgerted offensie notes ino AfA O I y itan‘st8desd Q
lockers andotebooksused radil slurs, andHhreatened Aficantt | Y @i\sfudentswvho
tried to sit rear themin the cafeteria.{ 2 YS | ¥ NXa® studens tdfdSsblibol
officials thatthey did notfeel safe aschool. The school investigatezhd responded to
individual instances ahisconduct byassigning detention tthe few student
perpetratorsit could identify. However, racialensions irthe school conhued to
escalateto the point that several fights bke aut between the schd@ &  Nyloupsh |- £

In thisexample, school officiafailedto acknowledge the patterof harassment as
indicativeof a racialy hostile environment in violatioof Title VI. Misconduct needhot
be directedat a particular student t@onstitute discriminabry harassment and fost a
racialy hostile enviromment. Here the harassing conduct included overtly racist
behavior(e.g, racial slurs) and algargetedstudentson the basif their race (e.g,
notes directedat Africay” 11! ¥ Bitlidents). The natureof the harassment, the
numberof incidents, aR G KS a0 dzRSydaQ al FSie vagay
racialy hostileenvirorment that interfered g A 0 K G KS & (i da®Rigete in Q
0KS a0OK22f Qa SaRdaQivitiesh 2y LINR IANJI Y &

Had the school recognizedat a racially hostilenvironment had been ceated, it
would haverealized thatit neededto do more than just discipline the few individuals
whom it could identifyas having been involve®y failing tcacknowledje the racialy
hostile environment, the school failed toeet its obligationto implement a more
systemiaespon® to address the uniqueffectthat the misconduct hadn the school
climae. A more effective response would hawveluded, inaddition to punishinghe
perpetrators, suclsteps as reaffimy 3 (1 K S pdli€) Kghifist dix&imination
(including ecial harassment), publicizirige means taeport allegationsf racial
harassmenttraining facultyon constructiveresponses taracial conflicthosting class
discussiongbout racial harassmernd sensitivity tsstudentsof other races, and
conducting outreacto involve parentsand students in an effort tadentify problems
and improve the school climatéd=inally, had schodfficials responded appropriately

* Eachof thesehypotheticalexamplesontainselements takenfrom actualcases.
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and aggressively tthe racial harasnent whenthey first became ware of it, the school
might havepreventedthe escaléion of violence that occurred®

A Over the course of alsool year, stool emgoyees at a juniohigh school receed
reports ofseveralA Y OA RSy (1 & @ofdudt af thehsohpol WAL (K A@ré&ffitA G A O
including svastikas, wascrawledon the stalls othe school bathroomWhen
custodiangdiscoveredhe graffiti and rerted it to school administriors, the
adminstratorsordered the graffitiremoved buttook no further action.At the same
school, a teacher caugiit g 2 y A y (tiimgFoNdrcR tvodES @ Sgyaders 1o give
themmoney. The ninthigraders toldthe sevethtt 3 NJ Réi NéivE hesdall of the
money,givedzd & 2 YS ®¢ admikiSrgtorsinddstRya@dthe inddent, they
determinedthat the savey’ (i K 1 3 NJ Rd& actiallydesvbhSThe school suspended
the perpératorsfor a week becausef the serious nature daheir misconduct.After that
incident, youngedewish students started avoiding the school Aby and computettab
becauseahey were locaed in the corridohousingthe lockersf the nintirt 3 NI RtS NB& @
the same ehool, a group of eightigrade sudents rgeatedly called a Jewish student
G 5 N#BexdNII @ WS ¢ ¢ ible StAKI¥taidESmietelegtitnanded for teasinthe
Jewish student.

O«

The school administratorfgiled toNBE 02 3y A T S (i Kdra8smenyain #iggérS Y A (
responsibilities under Titlgl. While Title VI does not cover décrimination based solely

on religion™* groups thatface discriminatioron the basisof actualor perceived shared
ancestryor ethniccharacteristics may not be deniedgrotection under Tie VI on the

ground thatthey alsasharea common faith. Theseprinciplesapply not just taJewish
students, but alsd@o students from any discrete religious group thatsés,or is

perceived toshare, ancestrgr ethnic characteristicge.g, Muslimsor Sikhs).Thus,
harassmentigainst studentsvho are menbersof any religious groufriggerst 4 OK2 2 fj Q &
Title VI responsibilities whetthe harassment is baseshthS 3 NERctlzAld® gerceived
sharedancestryor ethnic characteristics, rathéhan solelyoy’ A G & YSY@sSNE Q NS f
practices.Aschool alsdas responsibilities under Tithd when its students are

harassed basedn their actualor perceivedcitizenshipor residency in @ountry whose

residents share a dominant religian a distinctreligious identity™

In thisexample, schoadministratorsshouldhave recognized that the harassmemas
basedonthS & & dzR S yoiip&reeiveéd Shargandestryor ethnic identity as Jes
(rather thanoy’ G KS & (i daik Preddiics)QThéssHodlasnot relievedf its
responsibilities undr TitleVI because the targetsf one of the incidentsvere not
actuallylewish. The harassment was still basatthe perceived ancestmyr ethnic

characeristicsof the targetedstudents. Furthermore, the harassmemiegatively
affectedthe ability and willingnessf Jewish sudents toparticipae fully inthe sb2 2 £ Q&

¥ More informationaboutthe applicabldegalstandardsandh / wa@gicachto investigatingallegaionsof harassmenbn the basisof race,
cadlor, or nationaloriginisincludedin Racial Incidents and HarassmentAgainst Studentsat Educational Institutions: Investigative Guidane,

59

Fed.Reg.11,448 (Mar. 10, 1994), availableat http:// www.ed.gov/about/ officed list/ ocr/docs/race394.htrh

4 Asnotedin footnote seven, DOJhasthe authority to remedy discrimindion basedsolelyon religionunderTitle IV.

* More informationaboutthe applicabldegalstandardsandh / we@picachto investigatingcomplairtsof discriminationagainstmembersof
religiousgroupsis includedn h / wea@rColleagué eter: Title VI andTitle IXReligioudDiscriminationin Shoolsand CollegegSep. 13, 2004),
availableat http://ww w2.ed gov/about/off iceslist/ ocr/ religiousrtigihis2004.html.
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education programand activitiege.g., by causing some Jewish studentatmidthe
library and computer lab)Therefore, althougtthe disciplinehat the school imposed
on the perpetratorsvas an important parbf thS & O KeBpdrise) discipline alone was

likelyinsufficient toremedy a hostile environmentSimilarly, removing the graffiti,

while a necessary and important step, did notyigatisfy thed O K 2réspoasibilities.

As discussed abovmisconduct thais not directedat a particular student, likéhe

graffiti in the bathroom, can still constitute discriminatory harassmeant toster a

hostile environment.Finally, the facthat school officials considerazhe of the
AYOARSIERY Hé A& ANNBT SOFyd T2 NdaRh&ileS NY Ay Aly 3
environment.

Becawe the school failed taecognize that the incidents created a hostile environment,
it addresseceach only in isolatiorand therefare failed totake prompt and effectie

steps reasonably ¢aulated toend the harassment and prevensirearrence. In

addition to disciplining the pergeators, remedal steps could havimcluded counseling
the perpdaratorsaboutthe hurtful effectof their conduct, publicly leeling the incidents
Fa FyOGAn{ir@iyadh s pdid Kdhigstie@dmination, and publicizing the
meansby which students may report harassmenRrovidingteachers with training to
recognizanR I RRNBX & a I y (i A soWwdbily e ihoeaskdh© A RSy G a |
effectivenesso¥ (1 K S réspoise. FHe Sbaol couldalso havecreaed an agrn
appropriateprogram to educate itstudents about the history and dangeo¥ I y (i A T
Semitismand could lave conducted outreacto involve parents and community groups
inpreventnd FdzidzNB ' YGAT{SYAGAO KIN}Y¥aavSyio

Title IX: SexualHarassment

A Shortlyafter enrolling ata new highschool, a fenale studenthad a briefromance
with anotherstudent. Afterthe coupe broke up, oher male and female students
began routnely calling the newstudent sexuallgharged names, spready rumors

~

about her sexualdhavia, and sending her threateningxt messagesindert YI A f &4 &
hyS 27F (i kéachérdiaddRas afhllefidach witnessed the mae calling and
heardthe rumors, butidentifS R A i | that dew stlddnts @ish experience.

They also noticedhe new studetQ & | y E A S (i @dass participatoATha y A y 3
school attemptedo resolvethe situationby requiring the student to workhe

problem out directlywith her harassers.

Sexuaharassment is unwelcomeonductof a sexual nature, which can include
unwelcomesexual advances, regsts for sexual favorgy other verbal nonverbal,or
physical conduobf a sexual natureThus, sexual harassment prohibited Title IX can
includeconduct suchas touchingf a sexual nature; mdng sexual comments, jokesy,
gestures; writing graffitor displayingor distributing sexuallgxplicit drawings, pictures,
or written materiak; calling studentsexuallycharged names; spreading sexuahrars;
rating studentson sexual activitpr performanceor circulating, showim, or creatingert
mailsor Web sitef a sexual nature.
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In thisexample, the school employeéailed torecognizetl ( i KyS3cansgtituted

sexual haressment. Theschool didnot comply with its TitldX obligationsvhenit failed

to investigateor remedy the sexual harassmeniThe conduct was clelgrunwelcome,
sexual(e.g., sexual rurors and namecalling), ad sufficiently serious that it limitethe

a 0 dzR SyitytQgartidipatdit @aR 0 SY STA 0 T Maucation idgramig@K 2 2 £ |k
anxigy and declining eksparticipaion).

Qx

The school sbuld havetrained its employeesn the typeof misconduct that

constitutes sexual hassment. Theschool alsshould havemade dearto its employees

that they ®uld not require the student taconfront her harassersSchools may use

informal mechanism#or addressing harassmertiut only ifthe partiesagee todo so

on a voluntary basisHad the schochddressed thdnarassment consistent with Title IX,

the schoolould have, for example, conducted a thorough investigation and taken

interim measuesto separatethe student from the accuseldarassers.An effectve

response alsenight have included training students asthployeessy 1 KS a OK2 2[f Q&
policies related tdharassment, instituting new proceduréyg which enployeesshould

report allegationsof harassmentand more widely distributing the contact information
F2NJ 0KS RA &G NX OTteeSchaodisarbight hdve offeledl theNtivdesd | G 2 NJIp
student tutoring, other acadeim assistancegr counseling asecessaryo remedythe

effectsof the harassment®

Title IX: Gey' R S NJt Hdradsthéent

A Over the course of alsool year, a gapigh school studenvas callechames (incluithg
Iy G Astud Bndl sexualommentspoth to hisface and on social networking sites,
physicallyassaulted, lhreatened, and ridiculed becau$e dd not conform to
stereotypi@l notions ofhow teenage boys arexpected taact and appear (6.,
effeminate manndasms, nontraditional choicef extraairricular activities, apparel, and
personal gooming choices)As a reult, the student droppedut of thedrama club to
avoid further harassmentBased on the stude@ & S fifi€ation Bsysiand the
homophobic nature afoe of the harassmenthe school @l not reognizethat the
misconduct included dismination covered byTitle IX.The school responded to
complaintsfrom the student byeprimandingthe perpérators consigent with its antirt
bullying poicy. The reprimands tfie identifed perpetrators stoppedthe harassment by
those individualslit did not, havever, stopothers fromundertakng similar harassent
of the student.

As noted irthe example, the schoofailed torecognize the patterof misconduct as a

form of sex discrimination under fTe IX. Title IX prohibitsharassmenbf both male and

female studentsegardessof the sexof the harasser i.e., evenif the harasser and

targetare members of the same sexltalsoLINEP KA 0 AGa4 3ISYRSNIol aSR K
may inclwe actsof verbal, nonverbalor physicabggressionintimidation, or hostility

basedon sexoNJ & Sdotyping. $hus, it can be sex discrimination if students are

harassed eher for exhibiting whats perceivedas a stereotypicalharacteristic for their

'8 More informationaboutthe applicabldegalstandardsandh / we@picachto investigatingallegaionsof sexuaharassmentsincludedin
h / w®xaalHarassmentGuidane, availableat http://www.ed.gov/about/offic es/list/ocr/docg shquide.htnh.
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sex,or for failing toconform tostereotypical notion®f masculinity and femininityTitle

IX alsgprohibits sexual harassmeanR 3 Sy RS NJ1 6 | aobaf studéntd,} & & Y S yii
regardessof the actualor perceivedsexual orientatioror gender identityof the

harasseior target.

Although Tile IX doesot prohibit discrimination based solelgpn sexual orientation,

Title 1X does protect all students, including lesbian, gay, bisexual, and transgender
(LGBT3%tudents, from sex discrimation. When students are subjecteth harassment

on the basif their LGBBtatus,they may also, as thexample illustrates, be subjected

to formsof sex discrimination prabited underTitle IX. The fact that the harassment

includes abh Tt [ @mmentsor is partly basedy” G KS | NBpSréeked | O G dzlf ¢
sexual oriatation does not elievea schoolof its obligation under Title IX tmvestigate

and remely overlapping sexual hasamentoNJ 3 Sy R Siatassénierit.|8 Ris

exampe, the harassing conduct was based inpaft (0 KS & (0 dzR&SegfaisQa Tl )t dz
someof hispeers beleved aboy shouldact. The harassment crdaad a hostile
environmett 0 K+ G f AYAGSR { Hp&ticipaediziR S i K S

program €.g., access tohe drama club).Finally, everthough the student did not
identify theharassmentis sexdiscrimination, the school should hawecognizedhat
the student had been subjected ®SY RSNJtoF aSR KIF NI aayYSyid OpgS

0 2

In thisexample, the school had abligation to take immediate and effective action to
eliminae the hostileenvironment. By responding tandividual incident®f misconduct
on anad hocbasis onlythe school failed ta@wonfront and prevent a hoda environment
from continuing. Hadthe school recognizeithe conduct as a forrof sex discrimination,
it could haveemployedthe full rangeof sanctions (including progressive discipliaajl
remediesdesignedo eliminate thehostile environment.For examfe, this approach
would haveincluded amore comprehensive sponse tothe situation that involved
notice tothe sdzR S y i fes soih&t khé€y cauld ensure the student was not
subjected toany furtherharassmentmore aggressivenonitoring by staffof the places
where harassment occeted, increaed trainingon the scpeoF (1 K S  har@sknfestf Q &
and discriminatiorpolicies, notice tdhe targetand harassersf available counseling
servicesaandresourcesand educating the ente school communitgn civil rights and
expectatins of tolerance, specificaly as they @ply to gender stereotpes. The school
alsoshouldhavetaken steps taclealy communcatethe message that the schodbes
not tolerate harassmenand will be responsivi any information about such
conduct®’

Section504andTitle Il: DisabilityHarassment

A Several classmates regiedly calleda student with a learing disabilityd & G dzlidR R > &  [j
YR @iNSdiK Aod ankloyf theischool busOn one occasion, these students
tackled him hit him with a school binder, and threw his personal itenhs the garbage.
The studentomplainedo his teachers and guidance counselor thatwas continually
being taurted and eased. School officials offered him counselsggvices and a

7 Guidanceon gerdS NJt & HarasSnientis alsoincludedin h / w3#&alHarassmenGuidance availableat
http://www.ed.gov/about/officed list/ocr/ docs/shgude.html.
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psychiatric evaluation, but did not disciplithe offendingstudents. Asa result,the
harassnent continued. The studentwho had been perforing well academically,
becameangry, frustrded, and depressed, amditen rfusedto go to stool to avoidthe
harassnent.

In thisexample, the school failed t@cognize he misconduct as disability harassment
under Section 504ndTitle Il. Theharassing conduct included behavhmsedon the
a0dzRSY 01 Q& RA athesh dzR 8apiliyQdn SR STFTMYIA FIR f &€ T NB
education programd.g., abseneeism). In failing toinvestigate and rmedy the

misconduct, the schodalid not comply with its obligationsnder Section 504ndTitle II.

Counseling may be a helpful componehta remedyfor harassment.In thisexanple,
however, since the schodiled to recognizehte behavioras disability harassmente
school didnot adopt acomprehensive approacto eliminating the hoste environment.
Suchsteps shouldhaveat least included disciplinary acti@yainst the harassers,
consultationwiththe dA & G NRA OG Q&  {ll SoOrdidatdryfoensurenak ¢ A G f S
comprehersive and effective response, special training feaf§on recognizing and
effectively respondingto harassmenbf students with diabilities,and monitoringto

ensure thatthe harassment did natesume.®

| encourage you toeevaluate the policies and practices your school usesitiress bullyig*®
and harassment tensure that theycomply withthe mandatesof the federalcivil rightslaws.
For your convenience, the follomgis a listof online resources that further discuss the
obligationsof districts torespondto harassment prohibitedinder the federal
antidiscrimination lawnforcedby OCR:

A{S E dzl f | I NNai Acadgnif [Revise®D08)Q &
http://www.ed.gov/about/offices/list/ocr/docs/ocrshpam.html

A Dear Colleague LetteSexual Harassment Issy@606):
http://www?2.ed.gov/about/officesllist/ocr/letters/sexha2006.html

A Dear Colleague LetteReligious Discriminatiof2004):
http://www?2.ed.gov/about/officesllist/ocr/religiousmights2004.html

A Dear Colleague LetteFirst Anendment (2003):
http://www.ed.gov/about/offices/list/ocr/firstamend.html

'® More informationaboutthe applicabldegalstandardsandh / wa@gicachto investigatingallegaionsof disabilityharassmentsincluded
inh / weatColleagué etter: ProhibitedDisabiity Harassmenglly 25, 2000), availableat

http://ww w2.ed.gov/about/offices/listocr/docs/disabhaassltr. htri.

¥ Forresourceson preventingandaddressindullying, pleasevisit http://www.bullyinginfo.org, a Website establishecby a federal
Interagency

Working Group on YouthProgams. Forinformationonthe 5 S LJI NJi balfivigiprév@ntionresources, please visitthe Officeof Safeand

5 NHz8ers@2\Nd WakQite at http://www.ed.gov/offices/ OE& SDFSFor informationon regional EquityAssistanc€entershat assist
schoolsn developingandimplementingpoliciesand practicesto addressissuesegardingrace,sex, or nationalorigindiscrimination,
please visihttp://www. ed.gov/programs/ equitycenters



http://www.ed.gov/about/offices/list/ocr/docs/ocrshpam.html
http://www.ed.gov/about/offices/list/ocr/docs/ocrshpam.html
http://www2.ed.gov/about/offices/list/ocr/letters/sexhar-2006.html
http://www2.ed.gov/about/offices/list/ocr/letters/sexhar-2006.html
http://www2.ed.gov/about/offices/list/ocr/religious-rights2004.html
http://www2.ed.gov/about/offices/list/ocr/religious-rights2004.html
http://www2.ed.gov/about/offices/list/ocr/docs/disabharassltr.html
http://www2.ed.gov/about/offices/list/ocr/docs/disabharassltr.html
http://www.bullyinginfo.org/
http://www.bullyinginfo.org/
http://www.ed.gov/offices/OESE/SDFS
http://www.ed.gov/offices/OESE/SDFS
http://www.ed.gov/programs/equitycenters
http://www.ed.gov/programs/equitycenters

BULLYING AND STUDENT S WITH DISABILITIES

A Sexual Harassment Guidarn(@evised 2001):
http://www.ed.gov/about/offices/list/ocr/docs/shquide.html

A Dear Colleague LetteProhibted DisabilityHarassmen{2000):

http://www.ed.qgov/about/offices/list/ocr/docs/disabharassltr.html

A Racial Incidents and Harassment Against Studgi®84):
http://www.ed.gov/about/offices/list/ocr/docs/race394.html

Pleasealsonote thatOR has added new data itemshe collectedhrough its Civil Rights Data
Collection (CRDC), which surveghkool districts in a varietyf areasrelated tocivil rights in

education. The CRD@ow requires districts t@ollect and reporinformationon allegationof
harassmentpolicies rgarding harassment, and discipline ingeal for larassment.ly’ H nn g mjn =
the CRDCovered nearly’,000school districts, including all districts with more than 3,000

students. For more information about the CRDMata items, pleaseisit
http://www?2.ed.gov/about/officesflist/ocr/whatsnew.htm.

OCR is committed tworking withda OK 2 2 f a £ & ( dzR Sy§cammundyandzR Sy G a Q| F 1
advocacy organizations, and other intered parties toensure that students araot subjected

to harassment.Pleasedo not hesitate to contact OCR if we can provide assistaimcgour

efforts toaddress harassmemr if you haveother civil righs concerns.

For the OCR regional office serving your state, please
http://wdcrobcolp01.ed.gow/CFAPPS/OCR/contactugicbNJ O | f CustdmenBerdicEeam
Fd wm42ymoimy m @

I look forward to continuing our work togetheto ensureequal access teducation, and to
promote safe and respectful schadimaesfor Ameiicl Gtdents.

Sincerely,

s/

Russlynn Ali
Assistant Secretary for Civil Rights
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