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o The undersigned, being the owners of certain property in Travis
v C , 1 Texas (collectively the "Property"), as more particularly
“deséribed and delineated in Exhibit A attached hereto and hereby made
pa eof for all purposes, do hereby make, publish and give
nptd rtain agreements in the Real Property Records of Travis
County; Téxas, in order to give the public notice thereof.
|

, & U.S. Department of Army, Corps of Engineers
nd ted States Department of Interior, Fish and Wildlife
‘ Service “Seﬁgﬁ " have made certain reviews and issued certain
| approvat{/ ;z’n ¢on on with a portion of the Property; and

WHEREXS, ;fh ps and the Service have made and set certain
requiremne V§ fpd rlctlons in connection with those reviews and
approvals. i1ii BE Tigm 2.4 RECH |

H N S

Z 3 G4/14797 }
| NOW, THERE]}’@R}-?I unders:.gned owners of the Property do hereby: |

1. Reco d the approvals and restrictions issued by

the Corps and the S rer.fce d attach the same hereto as Exhibit B and
Exhibit ¢, which J,,b'lts- are incorporated herein as if written herein
at length. &0, 74-CHKe
277.98-CHYE
2. Give not:t't: of a\{} requirements, conditions and restra.cts.ons ‘
set out in Exhibit Bl a to the public and all present and
future owners of tha erty covered and affected by such
requirements, conditi r trictions. QBH344. FE-DO0S

EXECUTED AND PUBLI EP; effectl J_,é the /5 Qay of April, 1992.

T"f ;c%s’ E RCE BANK-AUSTIN,
ASSOCIATION

A e S

THE STATE OF TEXAS §
§
COUNTY OF TRAVIS §

/39& day of

ms instrument was acknowledged before é’ w
v TG  I=ar Tawgzrad T Riarvyrdie. T Tiwad iy aa oot



,ﬂf

( (/’Dﬁ ST/]TE OF TEXAS §

§
\_/_;eﬁu{ EF TRAVIS §
. f}'h instrument was acknowledged on the / é ~ day of CM ,
HJ_./B@;., by Deidre Lyons Vedder.
T
-~

EGGY MLLER Notaty Public 1n and for
: . the State of T
TE OF TEX
Ssion Extfe 2703 § Printed Name: Cff%’ Y MILLER
copttelash, 4 My commission expires: 2=/~ 73
7 2,
THE STATE i v,:- §
f - :\) §
COUNTY OF ;S §
This inst {ﬂ& acknowledged on the day of ;
1992, by Howard r is, ,{Ir., Indlvldually and as Agent.
f Notary Public in and for
F,-f"; f{? the State of Texas
k"»”' -"_"*w Printed Name:
( ':::’ /'>My commission expires:
s

THE STATE OF TEXAS 8 rd ,f‘)
S
COUNTY OF TRAVIS § < (L ﬂg

o

' ' ) . .
This instrument was ac:kno ledged ot & e /é% day c?f M
%%%4__,4 s 1992, by _(4 Bt
Tekas Commerce Bank-Austid National Assogiapio tional banking

asgsociation, on behalf of said assoc:.atlog |

.
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PATRICIA ANN TWMSON
P Natary Pubiic, Shais of Tevas
! Wy Commissign Explr%;.prliaﬂ 1593

the Statg o den,
Printed am; /_/3

My Commi s:Lon efx'@z;_xé‘sj

(r}
(f’,)
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A Trimble & Associates
Land Surveying

/ 1250 Capital of Texas Highway
Buikding I, Suite 329

Luf/ A Austin, Texas 78746
) P ;}W (512) 329-2777

-~
TRACTE I

| (i:} #fﬁf METES AND BOUNDS DESCRIPTION

BEING A%kagﬁvaEﬁTAIN TRACT CR PARCEL OF LAND QUT OF AND A PART
OF THE Iﬁ' % BATTO SURVEY NO. 541 SITUATED IN TRAVIS COUNTY,
TEXAS, BEING MORE PARTICULARLY DESCRIBED AS BEING A
16.655 ACREIPOE& iOF THAT CERTAIN TRACT OF LAND DESCRIBED IN A
DEEDP ToO RCE BANK - AUSTIN, NATIONAL ASSOCIATION:OF
RECORD IN OQUME 11634 PAGE 1570 OF THE TRAVIS COUNTY, TEXAS
DEED RECORDSF 99 ACRES OF THAT CERTAIN TRACT CF LAND
DESCRIBED DEED TO HOWARD BURRIS QF RECORD IN VOQLUME 7948
PAGE 824 OF Tﬁé IS _.COUNTY, TEXAS DEED RECORDS SAID TRACT

BEING 18.454 iC ES C EﬁkD MORE FULLY DESCRIBED BY METES AND
BOUNDS AS FOLLO

BEGINNING at a n “the westerly line of the James Cole
Survey No. 600 bel g aﬁ“éégl rly line of said A.E. Patton Survey
No. 541 belng the terl l of that certain tract of land
described in a deed t ou ederal Savings Association of
record in volume 11 2 f the Travis County., Texas Deed
Records being in the e ly Aine cf said Texas Commerce Bank -
Austin, National Assoc épﬁfitract for the southeast corner of
the herein described from,which said POINT OF BEGINNING
the southwest corner o sald ole Survey being the southwest
corner of salid Southwest Federa Saving$ Association tract bears

S29°37732"W 159.00 feet, S30°07707"W 235.96 feet, S29°55’/49"W
440.02 feet and szs‘zs'oo"w 1 5.{3 }eet

THENCE for the southerly l%qgnfgff-thﬁ herein described tract
N69°46735"W 762.34 feet for ngle™ point and N60°36700"W
1400.00 feet to a point in ¢t 0 h asterly line of Jester
Point 2 Section 5-B, a subdiv s;o off record in plat book 88
page 202 and 203 of the Travis coﬁht * Texas Plat Records for
the southwest corner of the herein.-descriked tract from which
said corner the most southerly sout as ofner of said Jester

Point 2 Section $-B bears S29°24700"W $7 f et,

THENCE with the southeasterly 1line d Jester Point 2
Sect:.on 5-B for the westerly line of t scrlbed tract
N29°24700"E 300.00 feet to a point for e west corner of
the herein described tract;

Job No. 92-014 {/ ,f‘j

18.454 Ac.

(f’,)



for the northerly line of the herein descrlbed tract

"E 663.17 feet to an angle point and S60°36700"E 973.28

fee s a present easterly line of said Burris tract, in all a

di e of 1500.00 feet to a point in the common line of said

Pat and Cole Surveys being the westerly 1line of said
géj

c:g EH

Federal Savings Association tract being an easterly
aid Burris tract for the northeast cormner of the herein
*é*f’i
THENCE Wi

tract:
beix 9# he

the common line of said Patton and Cole Surveys
sterly 1line of said Southwest Federal Savings
Ass ract Dbeing an easterly line of said Texas Commerce
Bank |— :: ional Association tract and the easterly line
sal is t act for <the easterly line of the herein

ct

descrlbg_ﬁiz "37732"W at 160.00 pass the northeast corner

said T @rge Bank - Austin, National Association tract

belng t e ent utheast corner of said Burris tract, a

distance i “290.00 feet to the PLACE OF BEGINNING
7

containing %?f454ﬂ ’of land.
_.-"-.
Prepared by TR£§§%§$ RAS§OCIATES LAND SURVEYING this the 7th
day of April, 9
f’,r’r—x
"'l.,f.-"'—'“\«llll“-‘.

(e

Job No. 92-014
18.454 Ac.




Land Surw

o,
/ 1250 Capital of Texas Highway
Building II, Suite 329

/ v Trimble & Associates
fff’"

A Austin, Téxas 78746

&)
Kx’ix
./ 0 METES AND BOUNDS DESCRIPTION

BEIN Eﬁﬁ%é;% IAIN TRACT OR PARCEL OF LAND OUT OF AND A PART
OF THE A. o N SURVEY NO. 541 SITUATED IN TRAVIS COUNTY,
TEXAS, ﬂBEING MORE PARTICULARLY DESCRIBED AS BEING A
PORTION OFefTHA gTAIN TRACT OF LAND DESCRIBED IN A DEED TO
TEXAS CO ROE " - AUSTIN, NATIONAL ASSOCIATION OF RECORD IN
VOLUME 1 634’ Pi 1570 OF THE TRAVIS COUNTY, TEXAS DEED RECORDS
SAID TRACT ING 0.825 OF AN ACRE OF LAND MORE FULLY DESCRIBED
BY METES ANE(/ g A FOLLOWS :
BEGINNING at a i i:} found at the most easterly northeast
corner of Jes er o;nt Section 5-B a subdivision of record in
plat book exiogfand 203 of the Travis County, Texas Plat

Records for the ne; hwést’borner of the herein described tract;
THENCE for the no lin of the herein described tract
S60°36°00"E 354.52 { ;; point for the northeast corner of

£
the herein described tgi?t;i;a ff

THENCE for the east Liﬁe of the herein described tract

S29°24700"W 202.90 feef fto an an rod found at the most
easterly southeast corner of sai Jes er Point 2 Section 5-B for
the most southerly corner of thgr n described tract;

THENCE with the easterly 11 ofH; d ester Point 2 Section 5-B
for the southwesterly herein described. tract

N30°49/00"W 408.48 feet toH the PLACE OF BEGINNING containing

0.825 of an acre of land.

;fq

Prepared by TRIMBLE AND ASSOCIATES URVEYING this the 7th
day of april, 1992.

Job No. 92-014
0.825 aAc.




Land S

FAN
/ 1250 Capital of Texas Highway
Building ti, Suite 329

fﬁfiff;;f Trimble & Associates
r

- Austin, Texas 78746
1 k_h/__,f/fr - L (512) 329-2777

x;gﬁé; IiI

<7
/ & METES AND BOUNDS DESCRIPTION
ﬁ%‘i
TO

BEINémnéfir HAT AIN TRACT OR PARCEL OF LAND OUT OF AND A PART
OF THE . SURVEY NO. 541 SITUATED IN TRAVIS COUNTY,
TEXAS, EING MORE PARTICULARLY DESCRIBED AS BEING A

PORTION F T Gﬁf?AIN TRACT OF LAND DESCRIBED IN A DEED TO
TEXAS COHgﬁhCE AUSTIN, NATIONAL ASSOCIATION OF RECORD IN
VOLUME 11 AGE."1570 OF THE TRAVIS COUNTY, TEXAS DEED RECORDS

SAID TRACT” BEING® B81.715 ACRES OF LAND MORE FULLY DESCRIBED BY
METES AND BOYNDS”AS FOLLOWS:

BEGINNING at Ln ffl»)faf’\ found in the easterly line of that
certain tract £ and”déscrlbed in a deed to Beard/Blggar Joint

Venture of record int velume 9394 page 600 of the Travis County,

Texas Deed Recor bélﬁ_“uln the westerly line of said Texas
Commerce Bank - tional Association tract being the
northwest corner o estéqf

record in plat bo and 203 of the Travis County,

Texas Plat Records
described tract:

int.2 Section 5~B, a subdivision of
fj:Ethwest corner of the herein

i
THENCE with the easterly line of said,Beard/Biggar Joint Venture
tract being a westerly“ line o sald Texas Commerce Bank -

Austin, National Association _ﬁrag; r a westerly line of the
herein described tract the ;fol i}ng four (4) courses and
distances as enumerated belo

1) N30 09/46"W 220,97 feet to an 1ropfrod found,

2) N30°03/11"W 298.76 feet to dh_LPG rod. found,

3) N30° 11'24“W 337.00 feet to an ir d ound,

4) N29°54’19"W 291.56 feet to an 1 found in the easterly
iine of the S.P.R.R. Co. Surve 3 being an angle point of
said Patton Survey being the s uthe ner of that certain
tract of land described in a deed-—td ivanhde Inc. of record in
volume 8716 page 42 of the Travis Co n |Texas Deed Records
being the northwest corner of sai ar iggar Joint Venture
tract being the most westerly corner f e as Commerce Bank
- Austin, National Association tract_¢ most westerly

corner of the herein described tract; (hjf,fﬁ
Job No. §2~-014
81.715 Ac. (/ f_}

(f’,f’




- Hfﬂi

ffﬁf with the easterly line of said S.P.R.R. Co. Survey being
es erly line of said Patton Survey being the easterly line of

( id ~Ivanhoe Inc. tract being a westerly line of said Texas

o é; Bank ~ Austin, Naticonal Association tract for a

hhd#yﬁgz Y 1line of the herein described tract the following four
ses and distances as enumerated below:

) ;}fﬁ;%: 2/13"E 182.51 feet to an iron rod found,
N28748741"E 102.43 feet to an iron rod found,
f;29 S'B4"E 824.30 feet to an iron rod found,

4 g@ ’46"E 394.77 feet to a point for the most northwesterly

corﬂ r/of/the herein described tract:;

THEN E 1 in e common line of said S.P.R.R. Co. and Patton
Surve common line of said Ivanhce Inc. and Texas
Commerc .ﬁjﬂﬁgj stln, National Association tracts for the
northeriy .~ 11

e herein described tract the following five
(5) courses éhd Jﬁﬂﬁagces as enumerated bhelow:
1) S60°00 &ﬁ 0 feet to a point of curvature,

with s eing a curve to the left, having a radius of
1190 36 fee%;# arc distance of 295.97 feet and whose chord
bears S67°07/37"E 1 feet to the point of tangency,
3) $74°15700"E F4 %gé o a point of curvature,
4) with said ngga curve to the right, having a radius
cf 1127.32 fe&t, n,arc stance of 298.25 feet and whose chord
bears S66°40/15" 9?’3Bffeet to the point of tangency,
5) S59°05’30"E 2ogfooff et.to a point for the most northeasterly
corner of the here;pfaesg ibed tract;

THENCE for the east l ‘félthe herein described tract the
following three (3) fg stances as enumerated below:

1) $10°30756"W 723.91 tofén angle point,

2) s845° 53700"E 239.94 fe ,to an an q p01nt

3) S17°11/00"E 535.00 ‘feet to.an ‘iron rod found at the most
easterly northeast corner of sa&d t r Point 2 Section 5-B for

the southeast corner of the hefé%p- scribed tract:

THENCE with the northerly lg;eioﬁféa Jester Point 2 Section 5-
B for the southerly line wof tne“ ‘herein described tract the
following seven (7) courses and-disi nce as enumerated below:

1) S832°30’00"W 435.00 feet ?ﬁH_Lo rod found for an angle
point,
to

2) S76°21/00"W 311.21 feet .an i oﬁ_?q? found for an angle
point,
3) N62°54/00"W 462.53 feet to an 1 oa found for an angle
peint,
;'5
f ,f”“}
—
Jobh No. 92-014 “
81.715 Ac. {;



L ]

ffi: siﬂé 4'00"W 324.54 feet to an iron rod found for an angle
1n
)

64 3700"W 455.50 feet to an iron rod found for an angle
6) curve being a curve to the left, having a radius of
eet, an arc distance of 32.60 feet and whose chord bears

sz 58’57 32.59 feet to an iron rod found for an angle point,
#iﬁgéyl O0"W 120.61 feet to the PLACE OF BEGINNING containing
15 acgre

s of land.
- ;f
<f“' /

Prepared f}%;hﬂfﬁm AND ASSOCIATES LAND SURVEYING this the 7th

day of Ap{‘:}/]},f 1992. J}ﬂ
- ;\ .

-._.-"'

TRACT iV ff Hﬁ

Lots 3-6, 12-15, 24-2e6, 291§ﬁﬁ 32-34 fgiick B, JESTER POINT 2,
Section 5~B, a subdivision in Travi$s County, Texas, according
to the map or plat of record in yéiuge 88], Page 202 of the Plat
Records of Travis County, Texa

'&f




SKETCH TO ACCOMPANY METES AND BOUNDS ON THREE TRACTS .-
' OF LANP'BUT OF THE A.E. PATTON SURVEY NO. 541, /
ST TED AN TRAVIS COUNTY, TEXAS. e
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 DEPARTMENT OF THE ARMY
FORT WORTH DISTRICT. CORPS OF ENGINEERS
P. O.-BOX 17300
FORT WORTH, TEXAS 76102-0300

-March 2, 1992

| %S Division E@ E Uw E %’\ |

gula-‘t v _Branch
. MAR - 4 1992
SUBCIFf(—}E?ro'ect Number 199000181
"_) 3
Mr. HowaJ;_d'fL .
98 San m‘Eo ﬁ»oul Suite 350
Austin, \aS' 7 J_,..\";:w}
- P

Dear Mr. But‘{},z/

Reference 1s ma et er dated June 27, 1991 from Horizon
Environmental Se vites, “Te uesting authorlzatlon, on your behalf, under
Section 404 of the Clean Wa:te}s ct to construct a wastewater pipeline in a
tributary to Bull Cree is wastewater pipeline is to service parts of the

Jester Estates Develcgmgﬁr_éx Austin, Travis County, Texas (Figures 1 and 2).
We reviewed your re ueﬁj}and fﬁéped that the activity may affect the
golden-cheeked warbler (Depdroi 5 -thrysoparia) which is listed as endangered
under the Endangered Speci }. On August 14, 1991, we reinitiated
formal consultation with the(%iztéd StatesFish and Wlldllfe Service (USFWS) in
accordance with the ESA. On Fébruary 257 1993, the USFWS rendered their
Biological Opinion {copy enclosed), pdhc;pﬁ}ng that the issuance of a nationwide
permit for the wastewater pipeling~is pét 1 v to jeopardize the continued

e

existence of the golden-cheeked w bl% r Bee Creek Cave harvestman. The
USFWS also required that reasonables and prud'ntﬁpeasures be taken t¢ minimize
take. The activities consideéred in S Bislogical Opinion includes
approximately 1,400 feet of wastewater p peting, hApproximately 121 single family
homes, a 3.5 acre Jester Estate Cave pr{;e ig area, and conservation and
greenbelt areas (Figures 3 and 4). This-gonsu also included a review of

the reasonable and prudent measures and cons Fcommendatlons of the
previous bioclogical opinion dated September %;jif:eg

This letter authorizes the construction o t%e} astewater pipeline crossing
a tributary to Bull Creek under nationwide permi the discharge of
material for backfill or bedding for utility 11neé¥ﬁ;tﬁgf ter of the United
States. The only requirements in the use of the a 1on€ide permit is that
the person responsible for the project must ensure tﬁ th rk is in
compllance with the enclased Biological Opinion, Enclas he below
listed special conditions. Failure to satisfy these co 1t;9ﬁ#}1n alidates this

authorization and may subject you to legal action for vi iel the Clean
Water Act and/or the Endangered Species Act. Cﬁ

LS
REAL PROPERTY REGSRDS EX H l B lT B 4 N
TRAYIS \,OUHT\’ TEXAS |

11666 0836



for vour interest in cur nation's water resources. If vou have
concerning this matter please contact Mr. Jim Townsend at the

,ff; P A Sincerely,
_.»"-r _-E' .4-'}.-"\-.
NS
“ .-"'A_r"r\b'-__-"'
L ]
T
i;f,fix’#__“x Waynedh. Lea
e \) - Chief, Regulatory Branch
'F-.-
Enclosures ( F,;ﬂ}:"f
A
Copy Furnished: w/o a’ﬁé}rﬁ T

611 East 6th Street

ﬁl\ﬁ
U.S. Fish and Wildlife {er bee F,./‘>
_‘_.-"
Grant Bldg., Suite 407 M{qﬂ‘?x’:’f
o

Austin, Texas 78701

N
Honorable J. J. Pickle .-"'—/{.H____.- A
United States Congressman T )
300 East 8th Street, Room 763 % ¢
Austin, Texas 78701 N
H__ﬂ;/’- ™
)
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“m_-fﬁ'ﬁ_\\\
_E |
< N,
v
e f;f;}
T
N
[
=1
o
L
4 oy
7o)
| !
Q20
"ff.rh.
£
<”j {,_,Jéf'v’“:p
OPERT( RECORDS M H*S
RERRVIS COUNTY. TEXAE 5
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<:x’8f onditions:

1. at m=checked warblaer nesting surveys shall be conducted around
the'gagiﬁgjr und ig¢s covered by this comsultation and in accordance with the
following onditions. (These survey requirements supecsede those
listed able xﬁ prudent measures in the previous biological opinion on
Jester %&t’atesf'?ﬁa ;-Q

{;Phe,afgé o be surveyed is the area between the back edge of the
lots and 300 g;ﬁgrﬁ_ﬁﬂ@he perimeter or the boundaries of the land considered

in this consul%dtitn r;Ie 4)

b Survi%;iéfa ﬁlﬁitlated during the first breeding season after
issuance of the Co grﬁogyfatlon and continue until the third nesting season
after build-out (at Lefstf951ﬁ_?cent of the lots contain buildings).

&a

C. Presence/ab{%nﬁfiku%v vs &ﬁﬂ_Lo be conducted in accordance with the

following procedures: .
,f’,f",f’

(1) Conduct the Sur{?r on-tlays when_ weather conditions are suitable
for the detection of bird sihgidg. o H\

(2) The general limits to théfé
It shauld be understood that the s
and knowledge of the singing acti & tﬁg golden-cheeked warbler should be
followed. During 1990 and 1991 the old eeked warbler singing in the Travis
County area declined significantly after av.20. "% Therefore, surveys conducted
in the Travis County area after that da{ ouj ol be reliable in determining
whether an area was used as breeding ha 1taf bv ’ a.mler

v sgason are March 15 - May 20.
vey/ season varies from vear-to-year

(3) A minimum of three visits on sepatat d vq

{4) The total survey time should be 4 n%mqubfiklﬂht hours per 100
acres of suitable habitat.
;?

d. The survey format would be a repeatin yglgféﬁfﬁﬁp year of
territorial delineation followed by two wvears of pfé gfice7abs e survevs and
then the cycle repeating {i.e., the first vyear (1997)<ﬁ6uLdfﬁ territorial
survey followed by two years of presence/absence surv ndy, 1994)) until
three years after build out when the cycle would rcrmnn&%} territorial

delineation. The territorial delineaticn must be done i ‘,fﬁ with
procedures identified in: ;HJxLHHW

An International Standard for a Mapping Method 1n|91(2 jﬁ; Work
Recommended by the International Bird Census Committee, 1970, Eﬁ_ﬂ? ,PJ?
oy

ie
Notes. 24(8). pgs 722-726. P
{i:#;;f; JH{”hf““a

-~

-r"-’-.
REAL PROPERTY REC0R0S R ,f’ %5
TRAVIS GOUNTY, TEXAS

11666 0838




. Th wriften survey reports, summarizing the previous vear of activitv, are

i to this office and the U. 8. Fish and Wildlife Service Field
Offtcai;g:} Street, Suite 407, Austin, Texas 78701 by Jectober 1 of each
vea fﬁgjf:§;§to include a map of the warbler territories or sightings as
well a:

.eqidences that have been constructed.

3. Tha%&upon;ioca%igx a+dead, injured, or sick individual of an endangered or
fhreatened spe 88 ~Tniefal notification must be made to the Fish and Wildlife
Service Law»Enfpfbegeﬂt Office at San Antonio, Texas (telephone 512-229-5412).
Care should befféké ndling sick or injured individuals to insure effective
treatment and re’ andling dead specimens Lo preserve biclogical
materials in the e ?ﬂqzé;rblgféﬁate for analyvsis of cause of death. In
conjunction with KQEiE} or injured individuals or preservation of
biclogical materia QR afﬁéad animal, the finder has the responsibility to
ensure that evidence Jﬁtr;ﬁsrC‘tg the specimen is not unnecessarily disturbed.

4. That new construct3§; IT»%O be itiated between March 15 and July 1
within 300 feet of the f a»gotﬁ heeked warbler territoryv.

5. That this permit Jette {Hff nﬁiosures hall be recorded with the Countv
‘Clerk, Travis County, Texas, or to t sale of the 121 residential lots. A
recorded copv of this action shall be é& to this office within 60 davs of
the date of this letter. ff

6. That the wastewater line righ rogiwa§H recommended ko be replanted with
native ocak, evergreen sumac and nat ve v trqn beneficial to the golden-
cheeked warbler, not to include the ashe erd Consideration should be given
to allowing a width of no more than 15 eet;}¥ir main unplanted to allow future
access by maintenance vehicles.

The USIFWS also recommended that access t er Estate Cave be allowed
to qualified cave ecologists and cave invert bﬂQZéqggﬁg}éllstq for the purpose
of monitoring or surveying the Lroglobite sp ies!

Our verification for the construction of an acqf_}zy #ﬁder this nationwide
permit is valid for a period of no more than two wears f @fﬁ% date of this
letter, or a lesser time upon expiration of the naﬂ;op#lge pefmit om a regional
or naticnal basis. Continued confirmation that an ac ty’@om lies with the
specifications and conditions and any changes to the 1 1d9 parmit is the
responsibility of the permittee.

This permit should not be considered as an approval oﬁigg;ff signfeatures
of any activity authorized or an implication that such cons r

considerad adequate for the purpese intended. Tt does not aufh T} [t y damage
to private property, invasion of private rvights, or any 'nfllﬁﬂﬁffh ﬂ,pffﬁitldl
state, or local laws or regulations.

” )
s
REAL PROFERTY 1267208 Vﬁ,f’” ﬂj
TRAVIS CounTY, TEXAS I

| 1666 U833 ““‘*‘
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Mr. Norm ThSEESx ;:E ™

U.S. Environme ta%;BIOEECthH Agency
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Figure 3. Location of Sections S5-B, 8§, 9, 10, 12, and 13 being <
considered under this consultation. -
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Figure 4. Outer limits of the golden~cheeked warbler surve
on Jester Peint IT subdivision in Travis County,



United States Department of the Interior

AMERICA
]
PR
FISH AND WILDLIFE SERVICE _._ M
611 E. Sixth Street -
Grants Bldg., Fourth Floor
Austin, Texas 78701
February 25, 1992
néijgp 1ls 2~12-90-F-205
inee
orp gineers
P.O. Box” 1736057 ‘V;E{l
Fort Wq{:}bf’ :rxlwsl _,:3
Dear colo%?lryfftgfqauf
This respond 7}: tter of August 14, 1891, reguesting re-initiation of
formal Sect; onsulﬁ tion as prov;ded by the Endangered Species Act of
18973, as anetide , |and _constitutes the Fish and Wildlife Service’s
{Service) b;olo i L Lonréﬁxthe subject activity as provided by the Act.
The Federal act on Spttation is a nationwide permit from the U. S.
Department of th ’ Corps of Engineers (Corpg) for the gdischarge of

backfill into a wake r 81, he United States in association with the
construction of a w 5;9?953‘ pigeline. The project is located on an unnamed
o

tributary to Bull cr in thrcentral Travis County, Texas (Figure 1 and
2). The proposed actidgn ffectrthe federally~listed endangered golden-
cheeked warbler (Dendrqi ch ari#f) andéd the Bee Creek Cave harvestman
(Texella reddelliy. Thi® for nsultation was initiated on August 26,
1991, the date your reque asﬂpébelved by this office.

By letter dated September 4,@1551, we now dged receipt of your letter and
indicated that additional lnformat;g w3 ne ded foxr our review. However,
this information was not rece;vedfan j}me y manner, and by letter dated
October 30, 1991, we requas;e supsequently agreed tc a 60~day
extension of the consultatxcn ven this, the time period for
completion of this consultation émds on Jéhuary 19, 1992.

A previous Section 7 consultation on a or f this project was initiated
onn June 5, 19%0 and completed on Sept b , f1990. That consultation and
resulting biclogical opinion addresse in -famlly lots in Section 5-B
and included the following as cond;t;onaﬁ_pd ndations:
The Service anticipates no direct lods wazﬁisﬁs or warbler habitat
with project develogment. However, hahjtat, qg#'bé};ndlrectly affected
and an unguantifiable level of LnCLdent_I,fak ur as a result of
residential development associated wit as ewater pipeline.
Therefore, any gquantifiable take will bi exceeding the
anticipated incidental take level. The lev l qnquantxf;able

for the following reasons:

1. The minimum distance from a residential dg:;fqpﬁent t warblers
may nest is not known;

2. The distance from developed areas that typxc l;ﬁr Lmals (such
as plue jays) will range and adversely ilapact

2z
Illl.
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,féo% onel John A. Mills

ruary 25, 1992

' L warbler is not known;
“n_ff’ij:' ;g; The minimum patch size that warblers will occupy is not accurately

known.

A

Wkiﬁgf,:jTy; indirect impact of construction on adjacent habitat through
3 L sed human activity, and disturbance or predation by pets and other

associated with residential areas, c¢ould result 1in nest

ent and, thusg, "take". Therefore, the Service pelieves the

onable and prudent measures are necessary and appropriate
ize "teke".

1. ,f;quﬂgé%ffal en-cheeked warbler surveys {The survey procedure shall

\v' e p}:-ov.x. a the Service for review 45 days pricor to initiation

qgfth nﬁeﬁ) during the nesting season for 3 years on and
f‘:d:,a;u.z"ex}r

Jester Point 2 Section 5-B to monitor warbler activity;

2. ew con ion not be initiated between April 1 and August 1
wxﬁl} Q0 fee4 of an active golden-cheeked warbler nest.

We provxdegkg?%;}o owifig, "conservation recommendations” to minimize

adverse impa & dfithdte the conservatiocn ©f the golden-cheeked

warbler: -~

Ry

1. Revegetaté;%pégﬁafpaﬁ ter line right-of-way that services the 43
lots in Secfieh & w; h natlve oak and Ashe juniper.

2. The Corps co{ ﬁ:ﬁ; d permit as follows: 1) the applicant,
prior to any.a e designated undeveloped areas, will
complete biolas chl’gté gé’on use by federally~-listed species and
reguest the Co rerinitiate consultation with the Service; or
2) the designat undeveloped @as will not be developed until
completion of the Balcones Egnyon ands Ccngervation Plan.

This current biological opln;o y{;) updn information £from the Corps;
Lockwood Engineers, Inc.; Horl {gn ronpental Services, Inc.; data in
Service files; and digcussions w;th b;oquists familiar with the species.

Information obtained from the above ﬂégg’ s

construction assoclated with the was e ine would result in direct
alteration of suitable habitat for the go

heeked warpbler (warbler) but
would not for the Bee Creek Cave harves

zvestnan) - Indirect impact to
the warbler would alsc occur as the projec within the large block of
warbler habltat in the Bull Creek drainage a Ln.

indicated that residential

f}

Bagkground Information

The action under consultation involves construchd f”;&fbﬁ 1,400 foet of
wastewater plpeling and approximately 121 sling A;%nfly es, a Jester
Estates Cave preservation area, and conservation Al grgéﬁhel areas. The
Jester Point 2 subdivision totals about 42% acres, ultation is
being conducted on about 117 acres, the area identifl bggt C rps during
formal consultation in 1990 as the service area formegigy connection
to the proposed wastewater pipeline. This ceonsultation cl
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Co nel John A. Mills
/ ebruary 25, 1992 .

(e

thh_f;fpdr ns of Sections 5-B, 8, §, 10, 12 and 13 of Jester Point 2 (Figure 3).

lots of Section S-B, 57 single family lots in total, not addressed in
‘th révious bilological opinion are considered in this biolcgical opinion.
gisultatzon also included a review of the "reasonable and prudent

* and “conservation recommendations" of the previous biological

ﬂ Efi%}t originally proposed the construction of approximately 200 lots
w; hi

ect . boundaries. The roads and lots have been modified and
currentl lu
Thﬁﬁ?ﬁ o
d

out 121 residential lots within the project houndaries.
endang

e lots have been eliminated £from areas that are
habitat.

The proyect;fieafw ih the breeding range of the warbler. In central Texas,
male warb ergraqrfbe ¥t their breeding areas in early to nmid-March, and
females typically follow a week or two later. Warblers generally return to
the same nes gfﬁgrf*fb;y year after year, and may remain in the area until
mid- to late stimated 4,822 to 16,016 pairs occur within the
breeding range ahlfe$ al, 1990).

Warbler habitat ipn TeXxas is éﬁwf;ed evergreen—deciduous forest or woodland of

Ashe juniper (Juni s’ashéi), Texas oak {Quercus pucklevi) and other ocaks

generally over 30 yeﬁis;ﬁl&’“xWarblers fcrage for insects in broad-leaved

trees and shrubs. DPhe-Yasbler will nest in a variety of trees, but nesting

depends on the presen%g of "ald shﬁ(%??ipers. The bark from this tree is
u

necessary for nest const uctlo prime warbler habitat has a fairly

closed canopy of mixe ardw, é;r along with mature Ashe juniper; it
often occurs in the s cﬂpffg n of the Texas HLll Country (Edwards
Plateau). The warbler oc ngﬁ nd defen a territory from 3 acres in high
quality habitat to 25 acr ih marg ;tat. The species appears to

require relatively large blotks of un 1ded abitat for long-term survival.
A single clutch of three to four egds ig- in late March or early April.

ai
The eggs hatch in about 12 days, afid thé ;;u fledge in another 8 to 9 days.
Both adults care for the voung.

Habitat loss and habitat fragmentation hexmain threats to this species.
Wahl et al. (1930} estimated that thé ansial rake of warbler habitat loss in
western Travis County was 4 percent oyer-thé lhst 10 years. This rate is
slightly less than the 7.4 percent anﬁhd;rzﬁt that Clark ({1985} estimated

for the Austin area. 1In addition to tHe diregt of habitat, develcpment
has fragmented the remaining habltathﬁmf*t%at ohly 46 percent of the
vegetation suitable for warbler use in Tra ty|occurs in blocks large
enough for warbler use. If this rate of ec Ln continued, Wahl et al.
(1990} estimate the maximum carrying cap c; t e warbler would be
reduced by 53 percent by the year 2000. cCo arasitism is also a
threat to the specles, with Pulich (1976) repor 5?asitism rate of 56
percent. The added impact of habitat fragme ta gfthis rate is not
known. A ;
;"’H.-"' —

In addition to the warbler, the federally-listed Be Cave harvestman
{Texells reddelli} was found in Jester Estates Cave ﬂfﬂé}} ction 8. No
other karst features were located within the sectiong s; eration in

this consultation.

The Bee Creek Cave harvestman is a troglcbite (cave dwel ?EE;IH cze whose
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e

easures 2-3 millimeters in length. It has a yellowish-brown body and
égglong cave walls and ceilings to catch small invertebrates (Mitchell
ijell, 1971). The adults are more likely to be seen moving over silt
oigt rocks, while immatures are usually found under rocks. The
man generally occupies those features with high humidity, stable

, and a food source (Elliott et al, 1989). This species’
consists of 44 caves where it has been positively identified and
re it has been tentatively identified in Travis and Williamson

ngf

The Ir Jagafg; ; g karst areas along the Balcones Escarpment. The karst
is an _area-“T a%acter?zed by landforms and subsurface features, such as

izxﬁpelb
8i es

Codnt

slnkho -Cave t are produced by solution of bedrock. These areas
are generaLly H few surface streams. Thus, water usually moves
through th? 5 sgxfé openlngs. The subsurface openings used by federally-
listed cavé-inyeértebrates are above the water table, generally contain water
only after raingfq;dfﬁéve high moisture content.

The surface veg on co y ig impertant £o the nutrient inflow to the
sub-surface syste . ets and cther non-troglobite species forage
outside the cav br} g rxents inte the cave for the benefit of the
troglebite fauna. rien are also brought into the subsurface system by

water Lnflltrat;on. Tbésaf_ﬁxrlent inflows are considered wvital to the
survival of the trog% eBitig \fauna.

Threats to cave/karst Fydters a {fhgaﬁ.troglobitic fauna include alteration
of moisture quality, jstu e;gq i?p'ty, nutrient inflow, predators, and
direct habitat destructign c e of moisture gquantity could result in
flooding of areas and the'ér'miqa{?on of a breathing species. A reduction
in moisture guantity cou ~ZFesult xf}k elimination of most of the
troglobitic fauna because théy rely Oﬁﬂ%élst ir environments. BAlteration of
the quantity of surface water inflow .chuld) also result in a change in
nutrient inflow. 8Since these spedies_fely/on/nutrients from the surface for
their existence, any alteration'pf %ﬁ:ﬁpﬁ cgfilé cauge an adverse impact.

Another threat to the cave invertg rate Ae the red imported fire ant. The
firye ant is an aggressive predator as_become established in the area.
It moves into disturbed areas and ge er;ffﬂ-r duces the diversity of the
surface faunal community. Fire ants Eéﬂe_bée found in 33 percent of the
caves that contain federally-listed inverteb and have been observed
attacking cave invertebrate larvae (James—Roddell Bers. comm. ). This non-
native species c¢ould result in the desfru igg [of troglebitic fauna.
Finally, direct destruction of karst habitat su s filling for road or

building construction and digging for insthll 02#9 tllltles results in
loss of these subsurface features,

IMPACTS QOF THE ACTION :

Direct impact of your action on the warbler would be Jfﬁdfrg on of about
six (&) acres of warbler habitat to be cleared’ for\ U{; esidential
development as a result of this actiocn. Indirect woyld include

increased noise and disturbance adjacent to the s;ngle- hpﬂses and new
roads as well as the introduction of fauna associzted wi ent; l

~ 3
:;f AT
B
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stimate does not account for potential habitat that could be lost due
o development-related habitat fragmentation. Potential habkitat for the

g era area of the project. Therefore, development impacts could be greater
j on actual distribution of suitable habitat.

ns ering cumulative impacts, an environmental baseline for the species
n d by considering past and present impacts of all projects and

human i

r;vat

mad%ﬁamsz

de lcpment projecte assoclated with endangered species

im the area, regardless of whether they are Federal, State,
before*th f:;; vardy and or adverse modification of critical habitat

"cushion" of remaining natural rescurces that may be used

. &After establlshlng this baseline, a determ'natlon isg
bo .
is reacked. " Afhe at, point, further Federal actions would be precluded

undex sec on S ?’ AL B’reasonable and prucdent alternatives are available cr
an exempt 3 %§ng§nted by the Endangered Species Committee.
Numerous dev 1 nt actions in Travis County are undergoing evaluation by

the Service to et m e poss*?le impacts to the endangered warbler and/oxr
cave invertebrated. iens include road projects, water and utility
line activities, . re en ; xheﬂelopments, and commercial developments. Wahl
et al. (1990) eshi are from 80,000 to 260,000 acres of potential
warbler habitat Ln,all t of 39 counties in Texas. This execludes
habitat blocks smal e;ﬁt Erg acres. A viable pepulaticn is projected to
be 500 to 1,000 bree pa (Fease and Gingerich 1989). A total of about
7,400 to 14,800 unfrag e ood guality habitat would be regquired
to support this viable ggz?agxo f#én more than one viable populatloq would
be regquired over the to pﬁg range to maintain the species over the
long~term. Based upon t pas present, and reasenably certain to occur
cumulative effects on the arp&er, plus afificipated impacts of the proposed

activity under consultation)we bellgﬁz’a iggpardy threshold for the warbler
would not be reached.

;’ ;f)
One additional impact of con rn w; reference to the Bee Creek Cave
harvestman is the impact as a sult f the imported fire ant (Solenopsis
invicta). As a probable result‘qéejggg disfurbances that have previously
occurred throughout the range of t estmay, there has been infestaticn
by the imported fire ant. Fire ants gemer invade an area after scme sort
of a disturbance. This disturbance ggnefal sults in the elimination or
severe reduction in the population of ynative ts that retard the spread of

fire ants. Fire ants spread faster int '§EG;ER§ areas and restrict the
reestablishment of native ants. |

Fire ants have been observed to invade enda e&#gpeczes caves and cause

potentlally gsevere perturbations including bsequdfbr ation on endangered

species {Reddell, pers. comm., 1991). The fire anht i< a:?ardy and preolific
v

species and the continued existence of the end geﬁzggi rtebrates may not
be compatible with the presence of fire ants in Lhe

The potential

impact of fire ants on troglobites and the Bpecxes is not
definitely known. w;ﬁ,

The total population of the harvestman or area g;ﬁi;ffed a viable
population is not known. However, this project as pro segfi nc likely to
impact known populations of the harvestman. Based upo ce of known

populations of the harvestman in the proposed developmen a ;P~w2‘q§lxeve

R
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'ffao~onel John A. Mills
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(’ij{?

\ mpacts due to the proposed development, along with total cumulative
fecg would not reach a jeopardy threshold for the harvestman.

xk;fégéi ggcal Opinion
i;a ad

n kthils evaluatxon, it is the Service’'s biological opinion that your
is nationwide permit for the wastewater pipeline cressing
¢;£Zt2 Paint II, north-
ze t

central Travigs County, Texas, is not likely

;fgp tinued existence of the gelden-cheeked warbler or the
ve%ETan.

A
\a;;“

Incident_}f Takéh‘ --"'\;:x-’}

Section © ofﬁﬂfff;
wound, kill

conduct) of 1li
defined to includ

Ealt

proliibits any taking {(harass, harm, pursue, hunt, sheot,

tuke, gr coellect, or attempt to engage in any such
;:;Ec es sibhout a special exemption. Earm is further
sig Lfi@hﬁf, habitat modification or degradation that

results in deat Epju to listed species by significantly impairing
behavioral patterns s edlng, feeding, or sheltering. Under terms of
Secticns 7(b}{4) an 7 the Act, taking that is incidental to and not
intended as part of he g tion is not considered a prohibited taking;
provided that such aktii in ;éfgpllance with this incidental take
statement.

The Service does not antdk at the proposed action will result in any
incidental take of the Bee ree Cave harvegstman. Accordingly, no incidental
take is authorized. shoul Yy take ogcdur whe Corps must reinitiate formal
consultation with the Serv1ce and pr Lde the circumstances surrounding the
take.

The Service anticipates that tw é%rgféf lden-cheeked warblers could be

taken as a result of your proposéq act;ogf- Th;s take may be in the form of
harassment or harm.

necessary and appreopriate t£o minimize thé take The reasonable and prudent

measures described below are nondiscre jﬂnfqﬁst bhe undertaken by the

onar
agency or made a binding condition of aﬁ?—pgy it_issked to the applicant, as
appropriate. |

The Service believes that the followzii;z asgnable and prudent measures are

1. Conduct golden-cheeked warbler nestin e arcund the precject
beocundaries covered by this consult t%eﬂ ni}; accordance with the
following terms and conditions. f;,ff #}

2. Provide reports of the preceding surv resqlﬁ

In order to be exempt from the prohibitions of Sé%ni of the Act, the

Corps is responsible for compliance with the followxxg conditions,
which implement the reasconable and prudent measures e rﬁ’g above.

1. Conduct golden-cheeked warbler nesting surve <ijéﬁpd’the project
—_ L (L
| y ‘\w,}f’}\

{'-.i__,r"
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ﬁﬁpnel John A. Mills
J;f;f uary 25, 1992 s

(f y concludes formal consultation on this action. Re-initiation of formal
N o tation is required if: 1) the amount or extent of incidental take is
d (i.e. any quantifiable take occurs); 2) new information reveals

fr eg; tgof the action that may impact listed species or critical habitat in
ne or to an extent not congidered in this opinien; 3) the action is
se

uﬁ ently modified in & manner that causes an effect to the listed species
{i lcaly habitat that was not considered in this copinion; or, 4) a new
%ﬁ:i? listed or critical habitat designated that may be affected by the

acﬁ

&pgfgg:ﬂpé ;;;;bcrtunity to provide input o you to promote conservation
of endan ed

g tes, Please provide us documentation on how the reasonable
and prtde easure will Dbe implemented. If +the conservation
recomme iQns ar ed and must be modified due to unforeseen problems,

please coopdinate &8s with this office. If we may be of further
assistanc p&easé tact Joe Johnston or myself of this office at (512)
482-5436.
\F‘ﬂrf;-:ﬂ_'_p“_*\.\
( ,'—2\) f,,-"\.' S.anerely,
& Y =
Iy
R f’“x
x,f:fﬁn :> Sam D. Hamilten
Leld Supervisor

cc: Regional Director,
Executive Director,
Congressman J.J. Plck
Senator Lloyd Bentsen, in, 5
Maury Hooed, Jester Land anagemenﬁ’éorpé&at;cn, ARustin, TX
Director, FWS, Washington, D. EFHTDE§¢
-

e,NM (FWE)
Aust};ﬁlqu

P
R
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</

boundaries covered by this ceonsultation and in accordance with the
following terms and conditions. {These survey reguirements
superseds those listed as reasonable and prudent measures in the
previous biclogical opinion on Jester Estates.):

A, The areaz to be surveyed is the area between the back edge of

(i:::;h lots and 500 feet beyond the perimeter or the poundaries of the
1

and idered in this consultation (Figure 4).

kﬂhdffﬁQ} Sufveys should be initiated during the first breeding season

r L suance of the Corps authorization and continue until

khne nesting season after bulld-out (at least 95 percent
of t oEs contain kuildings).

Ef ;;Vabsence surveys are to be conducted in accordance with

rxH_rgfwﬁ_;:;r.u;h‘_};roc:ecim:es.

uck the survey on days when weather conditions are
for phé&detect;on of bird singing. .

ab
Th ﬁgﬁerai limits to the survey season are Karch 15 - May
. _.___.ﬂ' _,-""- 1__,.;—\.‘_"
It shbu%%fﬁéx e stood that the actual survey season varies

from ye r and. wledge of the singing activity of the

golden- d W rb&% hould be followed. During 1990 and

1991 the geﬁ warbler singing in the Travis County

area decli gé{sig Lcantly after May 20. Therefcre, surveys
he

conducted i ravis C??ngy area after that date would not
be reliable x}ﬁfpdeterm whether an area was used as

breeding habitat by Ep zil
3. A minimum of ﬁ?r%ffﬁls ,fln separate days.

4. The total survey time sHould be a minimum of eight hours
per 100 acres of suitﬂble‘ lfag.

D. The survey format would ep ating cycle of one year of
territorial delineation foll c years of presence/absence
surveys and then the cycle r eat The first year (1992)
would be a territorial Survey ow by two years of
presence/absgence surveys (1993 an ntll three years after
build out when the cycle woul mL 2n with a territorial
delineation. The territeorial eli eipibnggmust be dcne in
accordance with procedures identifietd

,.

An International Standard for a Mappin thoﬁfzdfggrd Census wWork
Recommended by the International Bird & nsd% Committea, 1870,
Audubon Field Notes. 24(6). pgs 722-726.

Written survey reports, summarizing the prev; o act;v;ty,

are to be provided to the U, S. Fish and W @k Se ice Field

Cffice, 611 East 6&%h Street, Suite 407, BAus p fJ 701 by
e a

October 1 of each year. The report is to incl p

o T E
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Co bnel John A. Mills
J;f”f eoryary 25, 1992 .

warbler territories or sightings as well as location of residences
:EW that have heen constructed.

”ﬁ:)3i) Upon locating a dead, injured, or sick individual of an endangered
or threatened species, initial notification must be made to the
<: ish and Wildlife Service Law Enforcement Qffice at San Antonig,
xf?f' Tekas (telephone 512-226-5412). <Care should be taken in handling
(i::}sx kX or_injured individuals to insure effective treatment and care
p’iﬂ handling dead specimens to preserve biologiecal materials in

ossible state for analysis of cause of death. In

on ju m, with the care of sick or injured individuals or
s f%atlon f biological materials from a dead animal, the finder
e cgnsibility to ensure that evidence intrinsic to the

sp&cx Lgt unnecessarily disturbed.
P

4. gﬁﬁsgpuctlon will not be initiated between March 15 and July 1
qfagﬂff_EQ of the edge of a golden~cheeked warbler territory.

I1f during the te m n, gquantifiable incidental take in excess of
two (2} breedln pai s -cheeked warblers cccurs, the Corps must re-
initiate consult tio SerVLce immediately to avoid violation of
Section 9. Opera sfmust be stopped in the interim per;od between the

initiation and compleflqn’of’thg new consultation if it is determined that

the impatt of the aég §Qaq}k$a Lng will cause an irreversible and adverse

impact on the species, C fxﬁbc Lon 02.14(L) of the Act. The Corps should
ofi

provide an explanation the taking.
The incidental take st t Egrﬁi;ded in this opinicn satisfies the
requirements of the Act. ement dces not constitute an authorization

for take of migratory birds dér the Migrétory Bird Treaty Act, the Bald and
Golden Eagle Protection pot dx any otpeg Fe&gral statute.

L
-
Conservation Recommendations {: {: Jﬁx
N

Section 7(a)({l) of the Endangered Ssétt’#; ct é} ects Federal agencies to use
their authorities to further the pupposes!offi the Act by carrying out
conservation programs for the benefit pf [enddngbred and threatened species.

The term "conservation recommendaticnsY Tas endefined as suggestions of
the Service regarding discretionary heasu?gﬁ the', Corps ghould take to
minimize or avoid adverse effects of a pr ﬁgéc ion on listed species
and/or critical habitat, or regarding the ev x&ﬁ of information.

1. The wastewater line right-ocf-way g_{ﬁffgntéd with native ocak,
evergreen sumac and native vegetation, iplal to the golden-

cheeked warbler, not to include the Shqupﬁ . Consideratian
should be given to allowing a width han 15 feet to

remain unplanted te allow future accessi y,ma tenhgce vehicles.

2. dccess to Jester Estates Cave should be _ﬁ}gg;a on adegquate
request notification, to qualified cave.“egdl ist and cave

invertebrate specialists for the purpose of m nLt i g or surveying

the troglobite species. {i:j -

— )
H;;’ﬁ
x
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[ (s
\thJff;dév opments. BAlthough such impacts currently exist in the general area, the
N extent of these impacts would be expanded due to the construction of
L~ ne es. This could further reduce the potential warbler habitat (i. e.,
;;Pw h suitable vegetation characteristics for which warbler use has not
beén cumented) that ig available for use by reducing these areas to narrow
7 reducing the overall width of the habitat.

Eigggk activities associated with this project c¢ould result in the
elhm pertions of, or the width of, the natural vegetation

c;a ritories of two (2) pairs of warblers. Baged upon
lﬂfO ologists and data collected in the Austin area, these
terrltg {fg- befﬁbandoned as a result of the propesed action.

The I'aal::u.t'.at,f2’".or,-*t,:t ,§e Xreek Cave harvestman has been determined by surveys
to Ldentz y e and subsurface areas that contribute to the cave's
envxronme “ studies indicate that federally listed species de not
extend beyon& hydra-geoclogic limits of Jester Estates Cave. The
current pro;hgx Pfgggm:: cave preservation area of approximately 5.5 acres.
This covers th a2 Jourrentdy believed to provide nuitrient and moisture
input into the $ é% %?ve system. Therefore, we do not believe the
Bee Creek Cave be adversely impacted as a result of this
project. ,x ,a

L ’

Section 7 Interagen qﬁf;gggq ion Regulaticns (50 CFR 402:19926-19963)
require the Sexvice Yostonsider tive impacts to listed species as well
as analyzing impacts déeﬁgi}ely e-Federal action currently under formal

consultation. Cumulat impactg are-€hose future state and private actions,
not involving Federal azﬁééyfp at are reascnably certain to occur within

the project area of the ral action under consultation. Future Federal
actions will be subject £o the consulgdfion requirements established in
Section 7 and, therefore,iﬁre not s;déged cumulative in the proposed

requires the approval of a st al reasource or land use control

action. A non—federal action is “reaso%? ly eertain to occur® if the action
=)
agency, and euch agency has es ved the action.

The largest blocks cof prime nestﬁggyﬁipgfrt- or the warbler are located in
the Travis County area. »additiocnalty; e harvestman is known to occur enly
in Travis and Williamson Counties. Vefii 1)| indicates that the majority
of the developable land in north-centyaliTravigd County is known or suitakle

habitat for the federally endangered avé’;nv r rates.

The immediate project area is subject to ercxal and residential
development pressure with such proposed de el pme ts as 3M Corperation, Four
Points Development, Long Canyon and Canycnu Gre sufﬁ}xESLons, and Ranch Road
620. Western Travis County, where much warbler habitat is
located, is primarily where urban growth is ocﬁﬁrr gin the Rustin area
(e.g. construction continues on existing de el p ntg} such as Crystal
Mountain and Rob Roy on the Lake subdivi oﬁ§ HAﬂstlonally, new
developments, such as Caprock, Barton Creek Plan 'pf§; De elopment Bohls
Ranch, and Wolf Ranch subdivisions are being p aﬁ To “support these

developments, eervices such as water and sewer raads (e.qg.
Comanche Trail and Lohman’s Crossing) are proposed uﬁ%rad;n .
The City of Austin Environmental and Conservation Depa estimates that

about 30 percent of lands in the western Austin Plannin re ;ﬁré'bqﬁentlal

— \ C\?ﬁ}\

<':f”f e

i
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N J;a NATIONWIDE PERMIT 12
- ‘fff’ UTILITY LINE BACKFILL AND BEDDING

. fﬂk'-.\ ENCLOSURE 1

G;I material for backiill or bedding for utility lines, including outfall and intake structures,

vi e is mo change in precenstruction contours. A "utility line" is defined as any pipe or

ipeline_for_the transportat1on of any gaseous, liquid, liquefiable, or slurry substance, for any purpose,
e, or wire for the transmission for any purpcse of electrical energy, telephone and

es) ard radic ard television communication. The term “utility line" does not include
actuv e whi d ain a _water of the United States, such as drainage tile, however, it dees apply to pipes
convelin ra another area. Material resulting from trench excavation may be temporarily sidecast

rs of the United States provided that the material is not placed in such a
y_currents or other forces. The DE may extend the period of temporary side-
casting up te-180 repriate. The area of waters of the United States that jis disturbed must
be {imited %;I;ggIM1nﬂmum necassary to construct the utility line. In wetlands, the top 6" to 12" of the
trench shou eneratly be BackEiThed with topsail from the trench. Excess moterial must be removed to
upland areas i 1atgpyﬁu tion of construction. Any exposed slopes and streambanks must be
stabilized i jateky u etion of the utility line. The utility Lime itself will require a Section \

10 permit if in maVigable u;ﬁers of the United States. (See 33 CFR Part 322). (Section 404)

.-’f NATIONWIDE PERMIT CONDITIONS ,
GENERAL CONDITIONS: Th{ f {;::;gkﬁjnera¥’£30d1t1ons must be followed in order for any authorization by a ‘
nationwide permit to be val T

-
Vi y“ﬁayfeﬁuse more than a minimal adverse effect on navigation.

2. Proper maintenance. gy”%;eue;hpq e filt autherized shall be properly maintained, inciuding
maintenance to enmsure publie saf

1. Navigation. No achy

3. Ercsion and siltation cii (;;; App?o ;f:;bs1on and siltation controls must be used and '

maintained in effective cperating cofditisn ,ﬁx;struct\on and all exposed soil and other fills must
be permanently stabilized at the earljeSt racg}c%ble date.

4. Aguatic life movements. No ac 1f’nmy subst :TZIL disrupt the movement of those species of
aguatic life indigenous to the waterbody, 1nclud1gﬂ); se species which normally migrate through the area, i
unless the activity's primary purpose is to 1n;x¥i water.s” |

S. Equipment. Heavy equipment werking iﬁjuet*fhds 3t placed on mats or sther measures must be
taken to minimize soil disturbance. :

6. Wild and Scenic Rivers. No activity mayxbccunH;:Ja’Eompo nt of the National Wild and Scenic River
System; or in a river officially designated by Congress As a “styudy Tiver? for possible inclusion in the

system, while the river is in an official study status Ii_ggﬁg ion on Wild and Scemic Rivers may be
obtained from the Wational Park Service and the U.S. Fdres viceg.

7. Tribal rights. No activity or {ts operation mai‘hqﬁf?’?eserv r1bat rights, including, but net
limited te, reserved water rights and treaty fishing and huntifig r:jhts

8. Endangered Species. No activity is authorized under 'any L1kely to jeopardize the
continued existence of a threatened or endangered species or a specie$ p for such designation, as
identified under the Federal Endangered Species Act, or which is f‘EeL#’to r adversely modify the
eritical habitat of such species. Non-federal permittees shatl noti y t c1 r1c engineer §if any listed
species or critical habitat might be affected or is in the vicinity ro; shall not begin work
on the activity until notified by the district engineer that the requs ents f dangered Species Act
have been satisfied and that the activity is authorized. !nfarmat1on at1on*ui threatened and
endangered spec1es and their critical habitat can be obtained from the Uwif;FTsh;yE§U1L life Service and
National Marine Fisheries Service. (see 33 CFR 330.4(f)) :

e

9. Historic preperties. No activity which may affect Historic properti Liszéa or etigible for
listing, in the Naticnal Register of Historic Places is authorized, until the cmplied with the
provisions of 33 CFR 325, Appendix C. The prospective permittee must notify the st;%gt roif the
authorized activity may affect any historic properties listed, determined to be & jgi ar the
prospective permittee has reason to believe may be eligible for listing on the NatYen gff1§§§} of Historic

Places, and shall not begin the activity until notified by the District Engineer that| th rem nts of
the Matiomal Historic Preservation Act have been satisfied and that the activity is = negge Erpfﬁ ton
on the location and existence of histeric resources can be obtaimed from the State H1g¥q:155f JatESi\
Dffice and the Naticmal Register of Historic Places (see 33 CFR 330.4(g)).

10. Notification. (a) Where required by the terms of the WWP, the prospective permi eé’mgsf’notfixxggﬁhu_j
the District Engineer as early as poss1bLe and shall mot begin the act1v1ty-

(1) Until notified by the District Engineer that the activity may proceed under the N a :;
- -4
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foperm e'sright to proceed under the NWP may be modified, suspended, or revoked only in accordance with
H&J;he ppatedyse set forth in 33 CFR 330.5(d)(2).

ff {i:J;;§ conditions imposed by the district or division engimeer; or
Hﬁ__ffﬂfffi (2) 1f notified by the District or Division engimeer that an individual permit is required; or

) Unless 30 days have passed from the District Engineer's receipt of the notification and the
spec permittee has not received notice from the District or Division Engineer. Subsequentty, the

tion must be in writing and Tnelude the following information and any required fees:
ress and telephone number of the prospective permittee;
cation f the proposed project;

@) (Brigef degc n;;;::; the proposed project; the project!s purpose; direct and indirect adverse

envirgnmeiTtal e ts the prgject would cause; any other NWP(s), regional general permit{s) or individual
permit inte ¢ be used to authorize any part of the proposed project or any related activity:
(4) Wher req;};gdﬂapfﬁeﬁterms of the NWP, a delineation of affected special aquatic sites, including

wetlands;

(5) A sta ngﬂré%t th ctive permittee has contacted: (i) The USFWS/NMES regarding the presence
of any Federally Aﬁsted,ﬁp sed for listing) endangered or threatened species or critical habitat im
the permit areq:ihat affekfed by the proposed project; and amy available infermation provided by
those agencies. oSpe tive permittee may contact Corps District Offices for USFWS/NMFS agency

contacts and 11sts itat.)
tii) The SH r ng the ‘mresence of any historic properties in the permit area that may be
a

affected by the pro pro 7 the available information, if any, provided by that agency.

(c) The standard indiv du rmi aBpﬁffrt' n form (Form ENG 4345) may by used as the netification hut

must elearly indicate that it a BBH ahd must include all of the information required in (b)(1)-(5) of
Gereral Condition 13.

(d) In reviewing an activitf undd;,:hgahgfgzzirtton procedure, the District Engineer witl first determine
mor

whether the activity will res inimal_ individual or cumulative adverse envirommental effects

or will be contrary to the publi The pr tive permittee may, at his option, submit a proposed
mitigation plan with the predtsc tifi pedIte the process and the District Engineer will
consider anmy optional mitigatian th appL Luded in the proposal in determining whether the net
adverse envirenmental effects of the [e2e) WO, are minimal. The Distriet Engineer will consider any
comments from Federal and State agenc E§’E§ﬁge ning the propased activity's compliance with the terms and
conditions of the mationwide permits a need for mi *ﬁat n to reduce the project's adverse

envirgnmental effects to a minimal level” The distri eng1n Will upen receipt of a notification provide

1nned1ately {e.g. facsimile transmission, overn1ghtﬂﬁa1l thet expeditious manner) a copy to the
appropriate offices of the Fish and H1Ldllfe Serwﬁce, ate atu al rescurce or water quality agency, EPA,

and, if appropriate, the Nationzl Marine Fish ies 1ce the exception of NWP 37, these agencies
will then have 5 calendar days from the date the ansmltted to telephone the District Engineer
if they intend to provide substantive, site- 5pec\f1c cunnenz§ if so contacted by an agency, the District
Engineer will wait an additional 10 calemdar days™befor ng da-decision om the notification. The
District Engineer will fully consider agency comments re émgg_:ith the specified time frame, but will

t r Wilt indicate in the administrative

provide no respense to the resource agency. The Distri
record associeted with each notification that the r95°4ECEL¥E§“€‘e concerns were considered. Applicants
are encouraged te provide the Corps multiple copies of hotificati expedite agency notificaticn. If
the District Engineer determines that the activity compl?es_u}thftﬁe terms, and conditions af the NWP and

that the adverse effects are minimal, he will notify the permi nclude any conditiens he deems
necessary. If the District Engineer determines that the advefse fzdgg of the proposed work are mere than
minimal, then he will notify the applicant either: (1) that the ect-gogsnot qualify for authorization
urdler the NWP and instruct the applicant on the procedures ta Seek a her atwo under an irdividual permie;
or (2) that the project is authorized under the nationwide permi t to pplicant's submitting a
mitigation proposal that would reduce the adverse effects to the mi mal is mitigaticn proposal
must be approved by the District Engineer prier to commencing work. If tive permittee elects to

submit a mitigation plan, the DE will expeditiously review the propobgd m1tmg n, but will not
commence a second 30-day notification procedure. If the net adverse e cgs’of ject (with the
mitigation proposal) are determined by the District Engineer to be mini ﬁ{;ﬁfﬁfo

icthEngineer will
provide a timely written response to the appllcant informing him that the J;;;ﬁi:gjﬁ prgceed under the

terms and conditions of the nationwide permit.

(e) Wetlands Delineations: Wetland delineations must be prepared in accordaﬁé%;w:t «fﬂe rrent method
required by the Corps. The permittee may ask the Corps to delineate the specidf g at 3 There may be
some delay if the Corps does the delineation. Furthermore, the 30-day period wikl no stﬁ?%s;;?}t\the
wetland delineation has been completed.

(f) Mitigation: Factors that the District Engineer will consider when determining t e cc ta i 1t of
appropriate and practicable mitigation include, but are not Limited vo:

{1) To be practicable the mitigation must be available and capable of being done r cos
existing technolegy, and logistics in light of overall project purpeses; F
(2) To the extent spprepriate, permittees should consider mitigation barking and otder
ti

jﬂ ms, f y
mitigation including contributions to wetland trust funds, which contribute to the restora ;fpféggipw - fhtjﬁ
replacement, enhancement, or preservation of Wwetlands. 1'\,«-" ,._n-’ 5
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({ F ther re, exa:rpl.es of mitigation that may be appropriate and practicable include but are not limited to:

edu mg he size of the prOJect' establishing buffer zones to protect aquatic resource values; and
e Lloss of agquatic rescurce values by creating, restoring, amd enhancing similar functions ard
val .

add1t1on m1t1gatmn must address impacts and cannot be used to offset the acreage of wetland
sses ;;uld occur in order to meet the acreage limits of some of the nationwide permits (e.g. 5 acres

r'e_s-tan

*-. nnot be created to change a & acre loss of wetlands to & 1 acre loss; however, the 5 created

used to reduce the impacts of the & acre loss).

INDITIONS: In addition to the General Conditions, the following conditions apply only to

ati

h! jde permits to be valid:
Hater %ﬂy m(ié No discharge of dredged or fill material may eccur in the proximity of a
publ.n: water

W uhere the discharge is for repair of the public water supply intake
structures oQr ad agént-Bark stabi 1zat1on

2. Shellfigh o cj.1scharge of dredged or fill material may occur in areas of concentrated

shellfish produuﬂlonfuﬁ%}s th tﬁ'scharge is directly related to a shellfish harvesting activity authorized
by nationwide pe

3. suitable ter‘1_a{"f,_,-*'ﬁm::harge of dredged or fill material may consist of unsuitable material

(e.g., trash, debms, ar-l_;-Sod y and material discharged must be free from toxic pollutants in toxie
amounts (see section 307rof te Clean)Water -nﬁ't}

4. Hitigation. Di of dpéé}eé\-ﬁf‘i fitl material into waters of the United States must be
minimized or avoided to th “extel practiceble at the project site (i.e. on-site), unless the DE has
approved a compensation rmuga_r_l-on E_,an 'Eg-&'—.q'le specific regulated activity.

%. Spawning areas. D1scha!f %jnn areas during spawning seasons must be aveided teo the
maximum extent practicable.

restrict or impede the passage of no r high flows or cause the relocation of the water (unless

a -
6. Obstruetion of high flowsi~_Jo the-nté’x;'(ed’:x}t practicable, discharges must not permanently
the primary purpose of the fill is te -f"r nd waters)

.

-~ n
7. Adverse impacts from impoundmentss If the disghérge cheates an impoundment of water, adverse
impacts on the aguatic system caused by the accelera pasgage of water and/or the restriction of its flow
shell be minimized to the maximum extent practicabte.

B. Waterfowl breeding areas. Discharges({;\ta ‘ﬁfee_*_:ij—!f’g areds for migratory waterfowl must be avoided
to the maximum extent practicable. : - :

M A -
g. Removal of temporary fills. Any ten'pcrar;;"f-i-l-l‘ég st be réqoved in their entirety and the affected
areas returned to their preexisting elevation. I__,.H—}

(

e
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FISH AND WILDLIFE SERVICE =
611 E. Sixth Street = -
Grants Bldg, Fourth Floor
;H* Austin, Texas 78701
f,ff :EW February 25, 1992
A y)
iwféﬁkone John A. Mills 2=-12-30-F=~20%
132;{ gineer
?PS orps of Engineers
&
Fo X 78102
I
Dea Mills:
This risgd ayeuriletter of August 14, 1991, requesting re~initiation of
formal cons ltation 23 provided by the Endangered Species Act of
1973, %Hﬁéiénéhd why and constitutes the Fish and Wildlife Service’s
(Servic ﬁpioiéf 1 $pinion on the subject activity as provided by the Act.
The Federa consultation is a nationwide permit from the U, §.
Departmen q;ftng Y, Corps of Engineers (Corps) for the discharge of
backfill hﬁtofﬂé Jyéter of the United States in association with the
construction ater pipeline. The project is lLocated on an unnamed
tributary o Bu reeki;n north~-central Travis County, Texas (Figure 1 and
2). The prop e en “may affect" the federally-listed endangered golden-
cheeked warbler (D- i c vsoparia) and the Bee Creek Cave harvestman
{Texella reddelli Eh 1 c¢onsultation was initiated on August 26,
1891, the date you esgh received by this office.

By letter dated September Af 1991, we acknowledged receipt of your letter and
indicated that addL ongf xﬁ?b;mation wag needed for our review. However,

this information wa réceived in a timely manner, and by letter dated
October 30, 1991, equ Ste and you subseguently agreed to a 60-day

extension of the can S. Given this, the time peried for

completion of this co t;o January 19, 1992.
A previous Section 7 coﬂ:{ a portion of this project was initiated
on June 5, 1990 and compl on eptember 26, 1990. That consultation and
resulting biological opinign ﬁg'ressed 43'single-family lots in Section 5-B
and included the following as’c ond;t; a d recommendations:
The Service anticipates no &fr ss f warblers or warbler habitat
with project devalopment. owa tat may be indirectly affected

and an unguantifiable levegl f CLd tal take occur as a result of
regsidential development a so T ed “with this wastewater pipeline.
Therefcre, any quant;fzable tak 1l _be regarded as exceeding the
anticipated incidental take 1} H;ﬂ%#é level of take is unquantifiable
for the following reasons:

1. The minimum distance from a rds;ﬁént al development that warblers
may nest is not knownj

2. The distance from developed aqgégg at t lcal urban animals (such
as blue jays) will range and adve sel imbact nesting of the




CQlonal John A. HKills
uary 25, 1992

/

;H warbler is not known;
The minimum patch size that warblers will occupy is not accurately

known.

'Lu,
‘Ei indirect impact of congtruction on adjacent habitat through

creased human activity, and disturbance or predation by pets and other

e animals asgociated with residential areag, could result in nest

. jfj abdndonment and, thus, "take". Therefore, the Service believea the
R

f lowxng reasonable and prudent measures are necessary and appropriate
imize "take".

Conduct gelden-cheeked warbler surveys (The survey procedure shall
be| provided to the Service for review 45 days prior to initiation

@ Burvey) during the nesting season for 3 years on and
ace t #0 Jester Point 2 Section S5~B tc monitor warbler activity;

Z.H;New o ﬁftlon not be initiated between April 1 and August 1
!J,}

et of an active golden-cheeked warbler nest.

ngézovxaed Eggifd lowing “conservation recommendations" to minimize

adver d promcte the conservaticn of the golden-cheeked
warb er ._.f _,.-'

."

1. giﬁg e wastewater line right-of-way that services the 43

€i€ ectxdn S-B with native cak and Ashe juniper.

2. he s di Lcn the issued permit as follows: 1) the applicant,
prior jto any a ion of the designated undeveloped areas, will
compli LO ;ca 8 ud;es on use by federally-listed species and
request €

re-initiate consultaticon with the Service; or
2} thedes g !tedfundeveloped areas will net be developed until
complet;offp thé'aalcones Canyonlands Canservation Plan.

Lockwood Engineers, igon vironmental Services, Inc.; data in

This current b;olog Jﬂsshgbgn is based upon information from the Corps;
Service files; and dis u L}H bitlogists familiar with the species.

Information obtained f:%;{ ef;;bmég sources indicated that residential
construction associated wastewate* line would result in direct
alteration of suitable habi or the goiden-cheeked warbler (warbler) but
would not for the Bee Creek df harVﬁpgmiﬁ harvestman). Indirect impact to

the warbler would also occufk as the o;ect lies within the large block of
warbler habitat in the Bull Creek qxa; basin.

Background Information

The action under consultation anéixeaigégstr ction of about 1,400 feet of
wastewater pipeline and approximately” 12l—sihgle-family homes, a Jester

Estates Cave preservation area, and cgnsgrvatipn and greenbelt areas. The
Jester Point 2 subdivision totals ab t 425" a res. Formal consultation is

being conducted on abcocut 117 acres, ffea tified by the Corps during
formal consultation in 1990 as the serv*sgﬂa a fo med by direct connection
to the proposed wastewater pipeline. This ons;%éa ien includes all or
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P t;o s of Sections 5-8B, 8, 5, 10, 12 and 13 of Jester Peoint 2 (Figure 3).
lots of Section 5-B, 57 single family lots in total, not addressed in
thasprevxous biological cpxnion are considered in this bhiological opinion.
ongultation also included a review of the "reascnable and prudent

ngau 8" and "conservation recommendationsa" of the previous biological
ini

:gro ect originally proposed the construction of approximately 200 lots

\ w;th;n he project boundaries. The roads and lots have been modified and

clude about 121 residential lots within the project boundaries.
of these lots have been eliminated from areas <that are

%/ ajoritc
erid jz:z? species habitat.

The! P

in the breeding range of the warbler. 1In central Texas,
mal warb

at their breeding areas in early to mid-March, and

l%:w a week or two later. WwWarblers generally return to
tﬁg ory vear after year, and may remain in the area until
ly. An estimated 4,822 to 16,016 pairs occur within the
in {Wahl et al, 1990).

the game est‘
mid- to la
breedin

Warbler hagfiatf{k_ﬁgﬁ %s a mixed evergreen-deciducous forest or woodland of

Ashe juniper {Ju erds ashei), Texas ocak (Quercusg buckleyi) and other oaks
generally dawer .30 yéa:s old. Warblers forage for insects in broad-leaved

trees and sh:ﬁb rbler will nest in a variety of trees, but nesting
depends on t ence f old Ashe junipers. The rark from this tree is
necessary for t nyLrpotion.  Thus, prime warbler habitat has a fairly

closed canopy o xeqd hard d trees along with mature Ashe Jjuniper; it
ol

often occurs i he capyons o©f the Texas Hill Country (Edwards
Plateau). The warble ocqﬁpa and defends a territory from 3 acres in high
quality habitat in marginal habitat. The species appears to
require relatively la ;{k of undivided habitat for long-term survival.

cdr eggs is lald in late March or early April.

A single clutch of iyﬁ
The eggs hatch in ab . 'and the young fledge in another 8 teo 9 days.
Both adults care for ?: young}

Habitat loss and habita Ezzgmep ap{;JEire the main threats to this species.

wWahl et al. (199%0) estxm annual rate of warbler habitat losa in
weatern Travis County wa over the last 10 years. This rate is
slightly less than the 7 rce annual rate that Clark (1985) estimated
for the Austin area. In additien ta the ct loss of habitat, development
has fragmented the remain habxtat that only 46 percent of the

vegetation suitable for warbler use i Trav; County occurs in blocks large
enough for warbler use. If th;s ra e of Hecline is continued, Wahl et al.

{1990) estimate the maximum ca ca aciity for the warbler would be
reducad by 53 percent by the ye r ow ird nest paraaxtxsm is also a
threat to the species, with Puli h orting a parasitism rate of 56

percent. The added impact of thLtat Epagmentation on this rate is not
known.

{Texella reddelli) was found in Jester teg Cave located in Section 9. No
other karst features were located w;th n
this consultation.

The Bee Creek Cave harvestman is a troglcb; égf;%??wclllng species) whose
;‘H
_3 } -
.-.f/.-'f{:'
e
LA
w{,* xfj
a/’f/j
'

fn addition to the warbler, the federa ﬁtgzzy Bee Creek Cave harvestman

seg¢tions under consideration in
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bo sures 2-3 millimeters in length. It has a yellowish-brown body and
(* vas long cave walls and ceilings ¢o cateh small invertebrates (Mitchell
and eddell, 1971). The adults are more likely to be seen moving over silt

ist rocks, while immatures are usually found under rocks. The
’Pézgan generally occupias those features with high humidity, stable
mpe ures, and a food sgource (Elliott et al, 198%5). This species’

f;d;s ion consists of 44 caves where it has been poaitively identified and
where it has been tentatively identified in Travis and Williamson
Le

he ﬁ& vestman inhabits karst areas along the Balcones Escarpment. The karst
a \characterized by landforms and subsurface features, such as
sin hoYes jJand caves, that are produced by solution of bedrock. These areas

are| gen at with few gurface streams. Thus, water usually moves
threoug ubsurfice copenings. The gubsurface openings used by federally-
listed ¢ nve rates are above the water table, generally contain water

only a f}?riﬁﬂgﬂhpd-hﬁve high meoisture content.

The sur aqgfbeébt Igommunity i important to the nutrient inflow to the
sub-sur e 5fste?;§q ave crickets and other non-troglobite species forage
outside the-cav fng nutrients into the cave for the benefit of the
trogloblteiig?na - Nu rxencs are also brought into the subsurface system by

water inf . These nutrient inflows are considered vital to zhe
survival of gp .ffdf txc fauna.

ys ems and their troglobitic fauna include alteration
o sturahqpant;ty, nutrient inflow, predators, and

crease of moisture gquantity could result in
th eT%H&dat;on of air breathing species. A reduction
in moisture guantity, could: result in the elimination of most of the
troglobitic fauna e thby rely on moist air environments. Alteration of
the gquantity of au;f%c inflew could also result in a change in
nutrient inflow. Sihe thes i% ies rely ¢n nutrients from the surface for

nve

Threats to ca ?&
of moisture qui{a

direct habitat
flooding of area

their existence, any al era f inflow could cause an adverse impact.

Another threat to the a rat 8 18 the red imported fire ant. The

fire ant is an aggressi predﬁ% has become established in the area.
It moves into disturbed fared: enerally reduces the diversgity of the
surface faunal communxty. F ts have been found in 33 percent of the
caves that contain federa ed invegtebrates, and have been observed
attackmng cave invertebrat vae {Jam neddell pers. comm.). This non-

native sapecies could resu t in th dest uction of troglobitic fauna.

Finally, direct destruction of kargt ha ta such as filling for road or
building construction and d;gglngﬂfor stallation of utilities results in
loss of these subsurface featur

IMPACTS OF THE ACTION

Direct impact of your action on the war lqtﬂzaul be the destruction of about
8ix (6) acres of warbler habitat to pe |cleargd’ for roads and residential
development as a result of this action:" Ipdirect impacts would include
increased noise and disturbance adjacerd to siryle-family houses and new
roads as well as the introduction of fauna sociatdd with residential

T Vo -
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devel ents8. Although such impacts currently exist in the general area, the

real” extent of these impacts would be expanded due to the construction of

new” houses. This could further reduce the potential warbler habitat {i. e.,

" %gﬁwith suitable vegetation characteristics for which warbler use has not

- en ocumented) that is available for use by reducing these areas to narrow
or reducing the overall width of the habitat.

L;%L jltion activities associated with this project could result in the
\ ination o©f portions of, or the width of, the natural vegetation

aao with territories of two (2} pairs of warblers. Baged upon
{:gj i from biologists and data collected in the Austin area, these
r, 28 \would be abandened as a result of the proposed actien
Thé #ﬁqr- h¢ Bee Creek Cave harvestman has been determined by surveys
to-;d the sunface and subsurface areas that contribute to the cave’'s
env studies indicate that federally listed species do not
exten b on rown hydro-geclogic limits of Jester Estates Cave. The
curren; prcpo 8 a cave pregservation area of approximately 5.5 acres.
This 3 t} fqurrently believed to provide nutrient and meisture
input ikfo thé Jes tates Cave system. Therefore, we do not believe the
Bee Creek av?.- an will be adversely impacted as a result of this
project.

Section 7 ;EyfI Cooperation Regulations (S0 CFR 402:19926-19963)
require the er to c¢pnsider cumulative impacts to listed species as well
as analyzing % p ct e olely to the Federal action currently under formal
congultation. arivel imp ts are those future state and private actions,
not involving F de al LVL ie®, that are reasonably certain to cccur within
the project are l acticn under consultation. Future Federal
actions will be aub' - tpﬁthe consultation requirements established in
Section 7 and, ther ref’are not considered cumulative in the proposed
action. A non-fedegpil aé%x n 3 "reasconably certain to ocecur" if the action
requires the appro a te or lecal resource or land use control
agency, and such age has. e s ntzally approved the action.

The largest blocks of piiji ne t#ﬁg hibitat for the warbler are located in
the Travis County area. Add; al the harvestman is known to occur only

in Travis and lel;amsc Comh n Uen; {1991) indicates that the majority
of the developable 1and rth central Travis County Lls known or suitable
habitat for the federally n%ﬁn ered cazﬁr%nvertebrates.

The immediate project aream{s subje to ﬁbavy commercial and residential
development pressure with such propoSed velbpments as 3M Corporation, Four
Points Development, Long Canyon and Canyon |Crdek subdivisions, and Ranch Road
620. Western Travis County, eres"muic the best warbler habitat is
located, is primarily where uf%gn growth occurring in the Bustin area
{e.g. construction continues ﬁ i developments such as Crystal
Mountain and Rob Roy on the akeFégpdi isions}. Additionally, new

developments, such as Caprock, Bar nned Unit Development, Bohls
Ranch, and Wolf Ranch subdivisions a planned. To support these
developments, services such as water and e er sBystems and roads (e.g.
Comanche Trail and Lohman’s Crossing)|arl pfopgsed for upgrading.

";T;thpartment estimates that
in _Plamning Area are potential

‘g |

The City of Austin Environmental and €
about 30 percent of lands in the western Rugt
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habitat and 40 percent of these lands are suitable for development.
s

timate does not account for potential habitat that could ke lost due
evelopment-related habitat fragmentation. Pygtential hablitat for the

h r% tman covers a larger area than potential warbler habitat within the
1 area of the project. Therefore, develcpment impacts could be greater
d ing upon actual distribution ¢f suitable habitat.

;f negkdering cumulative impacts, an environmental baseline for the species
isf

\IHL'-_/'H'I

tegmined by considering past and present impacts of all projects and
up n a tivities in the area, regardless of whether they are Federal, State,
a in nature. After establishing this pbaseline, a determination is

m;gs’ ing the “cushion® of remaining natural rescurces that may be used
ompletion of development projects associated with endangered species

befpre,the ppint of jeopardy and or adverse modification of critical habitat
is |refched. ::;B:hat point, further Federal actions would be precluded

andexr ct , unless reasonable and prudent alternatives are available or
an é{ffgﬂgfgﬁ is ted by the Endangered Species Committee.

Numerouaff;ugﬁdé

the Se vxgﬁftc det

ctions in Travis County are undergoing evaluatiocn by
ime possible impacts to the endangered warbler and/or
cave in tehrates. nﬂ;ng actions include road projects, water and utility
line activi tiegﬁfr tial developments, and commercial developmentse. Wahl
et al. (1 90 eagfﬁzgépthere are frem 80,000 to 260,000 acres of potential

warbler h Ln-all or part of 39 counties in Texas. Thias excludes
habitat bloc than 125 acres. A viable population is projected to
be 50Q to 1 ggg} dxn s, palrs (Pease and Gingerich 1989). A total <of about
7,400 to 14 fragmented acres of good quality habitat would be required

to suppert this Fi
be required ove
long~term. Basad

e po ulan an, and more than one viable population would
ler range to maintain the species over the
n sHEa% present, and reasonably certain to occur
cumulative effects o tne’w lexr, plus anticipated impacts of the proposed

activity under co af;opﬁ we believe a jecpardy threshold for the warbler
would not be reache@f’ fr s

One additicnal meétt ﬂEFW n with reference to the Bee Creek Cave
harvestman is the me ct r sul of the imported fire ant (Solencpsis
invicta). As a proba resul d disturbances that have previously

occurred throughout thé. range.€ arvestman, there has been infestation
by the imported fire ant F}fefégt generally invade an area after some sort
of a disturbance. This dj e qenerally regsults in the elimination or
severe reduction in the po lataon of natiwve ants that retard the spread of

fire ants. Fire ants sprea Hé ster Lnto éadmsturbed areas and restrict the
reestablishment of native ants.

Fire ants have been obsgerved to nv:égf- dangered species caves and cause
pctentially severe perturbationg~incladi observed predatxon on endangered

apecies (Reddell, pers. comm., gglﬁﬁ_fyhe ire ant is a hardy and prolific
species and the continued existe endangered invertebrates may not
be compatible with the presence ot fLre ants in the long-term. The potential

impact of fire ants on troglob; a the endangered species is neot
definitely known.

The total population of the harves maﬁ fr jarea reguired for a wviable
population is not known. However, this prijegt ag proposed is not likely to

impact known populations of the harvestman.. 5533“%§on the absence of known
populations of the harvestman in the propos develépment area, we believe

Vo -
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th acts due to the proposed development, along with total cumulative
{ijii fe would not reach a jeopardy threshold for the harvestman.

cf%glcal Ovinion

ff aﬁe of this evaluation, it is the Service’s bioclogical opinion that your
\ acrionfof issuing this naticnwide permit for the wastewater p;pelzna crossing

Estates Point II, north-central Travis County, Texas, is not likely
{g:; ze the continued existence of the golden-cheeked warbler or the
Htre
In id al

SectiOnfgfoﬂﬂﬁijﬁf#’ ptohibits any taking (harass, harm, pursue, hunt, shoot,
wound,“ ¢ ture, or collect, or attempt to engage in any such
conduct of_ﬁxstigff eecies without a special exemption. Harm is further
defined tofin %f hificant habitat modification or degradaticn that
results jury to listed species by significantly impairing
behaviora dgrns auch as breeding, feeding, or sheltering. Under terms of
Sections 7 o}(z) of the Act, taking that is incidental to and not
intended as the ggency action is not considered a prohibited taking;

provided th ﬁﬁch k ng is in compliance with this incidental take
statement.
nrigdy

The Service doa a that the proposed acticn will result in any
incidental take |f the Bee c ek Cave harvestman. Accordingly, ne incidental
take is authorize Should’ any take occur the Corps must reinitiate formal
consultation with t@g’S?pv Feaﬁnd provide the circumstances surrounding the

Fake: "‘u- e,

The Service anticxpatjf tha® tw Pi%?;_OE golden-cheeked warblers could be
ou

taken as a result of {:gropo ed-action. This take may be in the form of
haraasment or harm s ff

The Service believes tha fx owing reasonable and prudent measures are
necessary and appropriate mize the_take. The reasonable and prudent
measures described below azxe péhd;scret;ﬁﬂa;y, and must be undertaken by the

agency or made a binding coadition of ny péfmit issued to the applicant, as
appropriate,

1. Conduct golden-cheeked wargtér esting surveys around the project

boundaries covered by ultAtion and in accordance with the
following terms and ¢ dx ; s.

2. Provide reports of the ec

éﬁ:vey results.
In order to be exempt from the prohifitj of Section 9 of the Act, the

Corps is responsible for compliance wi hfth following terms and conditions,
which implement the reasonable and priydent-meg'sures described above.

1. Conduct golden-cheeked warbléb—nﬁ%figg_:ufveys around the project
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following terms and conditions. (These survey requirementa
supersede those listed asa reasonable and prudent measures in the
L"_/-/-{ﬁ

(’ {i}iiifi;ﬁf} boundaries covered by this consultation and in accordance with the
-
Y

previocus biclogical opinion on Jester Estates.):

. A. The area to be surveyed is the area between the back edge of
A the lots and 500 feet beyond the perimeter or the boundaries of the
y :} land considered in this consultation (Figure 4).
W

d ;fr .  Surveys should be initiated during the first breeding seasan
after issuance of the Corps authorization and continue until

-fijr the third nesting season after build-out (at least 95 percent
| O of the lots contain bulldings).

o

. P e enge /absence surveys are to be conducted in accordance with

w;ng procedures.
H;F fﬁhﬁf uct the survey con days when weather conditions are

HEFHH- .buljgh fcr the detection of bird singing.

i— Iﬁﬁlgéneral limits to the survey geason are March 15 - May

o204
JH It be understosd that the actual survey seascn varies
yearkto—year and knowledge of the singing activity of the
heeked warbler should be followed. During 1990 and
'thg g ld cheeked warbler singing in the Travis County
e 51 n;f;cantly after May 20. Therefore, surveys
Travis County area after that date would not

le ;in determining whether an area was used as
;p hasitat by the warbler.

3, hxm;ﬁ}nLjLEf three visits on separate days.

4. Thejto uryey e should be a minimum of eight hours
per 100%a og,sgitab e habitat.
-

D. The survey! f £

w d be a repeating cycle of one year of
territorial del iéy;iollowed by twe years of presence/fabsence
surveys and then ycle rep sting [i.e. The first yesar (1992)
would bke a texriforial sufve fcllowed by two vyears of
presence/absence rveys (l 3 an 1994)) until three years after
build out when the cycle erminate with a territorial

delineation. The teprito d lineation must be done in
accordance with proce res den ifiled in:

An International s:andaﬁd fo p ing Method in Bird Census Work

Recommended by the Inte rd Census Committee, 1570,
Audubon Field Notes. 24(6). -706.

Written survey reports, summ rdzipd the previocus year of activity,
are to be provided to the g7 Fi and Wildlife Service Field
Qffice, 611 Eagt 6&th Street;. Suj -4Q7, Auetxn, Texas 78701 by

October 1 of each year. The repor ,%E xnclude a map of the
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(’ {ijiiififﬂﬁ} warbler territories or sightings as well as location of residences

that have been constructed.

\lthrf;;‘ Upon locating a dead, injured, or sick individual of an endangered
] E or threatened species, initial notification must be made to the
Fish and Wildlife Service Law Enforcement Office at San Antonio,

Texag (telephone $12-229-5412). Care should be taken in handling

sick or injured individuals to insure effective treatment and care

EJEJ and in handling dead specimens to preserve bilological materials in

he best possible state for analysis of cause of death. In

i;fifp conjunction with the care of sick or injured individuals or

rgservation of biological materials from a dead animal, the finder
the regsponsibility to ensure that evidence intrinsic to the
s not unnecessarily disturbed.

conxs uction will not be initiated between March 15 and July 1
ffﬂlﬁﬁtfiiga-EQEt of the edge of a golden-cheeked warbler territory.

If dur; pﬁ% térm s action, quantifiable incidental take in excess of
two (2) eedxﬁg q{of golden~cheeked warblers occurs, the Corps musat re—
initiate c sul h the Service meedxately to avoid wiclation of

Section 9. rgxlon must be stopped in the interim period between the
initiation gnd e;ji;étxon of the new consultaticn if it is determined that
the impact of Lﬂgg;:{onal taking will cause an irreversible and adverse
impact on theis 8, as,per Section 402.14(1i) of the Act. 7The Corps should

provide an ex n tlfﬁ;ff the causes of the taking.

The incidental ita e em%&;ﬁ provided in this opinion satigfies the
requirements of the ABt. atement does not constitute an authorization
for take of migrakory birds qader the Migratory Bird Treaty Act, the Bald and
Golden Eagle Prote nfhc;for any other Federal statute.

T
Congervation Recommeéda

Section 7{a)(l) of the ;eﬁ P ;ﬂég Act directs Federal agencies to use
their authorities to £ thgf he,gfﬁrposes cf the Act by carrying out

conservation programs for it of endangered and threatened species.
The term "conservation reco end tions” s been defined as suggestions of
the Service regarding discrefionary shres the Corps should take to
minimize or avoid adverse effects of prégpsed action on listed species

and/or critical habitat, or regarding tég development of information.

1. The wastewater line r'Iht- f-w @ replanted with native oak,
evergreen sumac¢ and n€§&ﬁ§;{?geta ion beneficial to the golden-
cheeked warbler, not t L e ashe juniper. Consideration
should be given - to alldwlng a #idth of no more than 15 feet to
remain unplanted to allo ac&hss by maintenance vehicles.

2. Access to Jester Estates Ca e be allowed, upon adequate
request notification, ¢to a lf d cave ecologists and cave
invertebrate spec;allsts for he—pur gse of monitorlng or surveying
the troglobite species.

) &)
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/pg,q';lo
fg;hifﬂéoncludea formal consultation on this action. Re-initlatlion of formal
qgﬁhu ation is required if: 1) the amount or extent of incidental take is
xceeded (lL.e. any quantifiable take occurs); 2) new information reveals
effects of the action that may impact listed species or critical habitat in
lhhndﬁfgfi_ er or to an extent not considered in this oplnicon; 3) the action is
-zyﬁse ently modified in a manner that causes an effect to the listed species
r gritical habitat that was not considered in this opinion; or, 4) a new
\ spetips ks listed or critical habitat designated that may be affected by the
titn.
LA

1 .

e the opportunity to provide input to you to promote canservation
species, Please provide us documentation on how the reasconable
meagures will Dbe implemented. If the conservation

recg adopted and must be modified due to unforeseen problems,
pleas o0 te 'changes with this cffice. If we may be of further
asslgtance; plea ontact Joe Johnston or myself of this office at (512}

482-5

e Y
-JI\V--'"/ _J_,,-:;j p)ﬂ Sincerely,

00—V,
W - ‘
- Sam D. Hamil
o seng e,
cc: Regional Dij%c ;;jziéL, plbuquerque,NM (FWE)

Executive Dire r,-XP stin, TX
Congressman ¢.J. ‘Pickie, Xustin, TX

Senator Lloyd ;en,&ﬁﬁstin, TX
Maury Hood, Jest La nagemant Corporation, Austin, TX
Director, FWS, W;sh'ngt n, "9.C. (DES)

-~
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Pigure 2. Jester Point-? jublivision
boundaries in the qungxzﬁk drainage

bagin, Travis County, Texas
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ENCLOSURE 1

NATIONWIDE PERMIT 12
UTILITY LINE BACKFILL AND BEDDING

here is no change in preconstruction contours. A "utility line" is defined as any pipe or

'\ ‘\_/-:‘i;?a'rggs of material for backfill or beddirg for utll:ty lines, including outfal!l and intake structures,

rﬁh’ the transportation of any gaseous, ligquid, tiquefiable, or slurry substance, for any purpose,
any éabte, line, or wire for the transmission for any purpose of electrical energy, telephone and

J,-*Eelegr messages, and redio and television communication. The term "utility line" does not include

'il

",

activiti ich drain a water of the United States, such as drainage tile, however, it does apply to pipes
veying drainage from ancther area, Material resulting from trench excavation may be temporarily sidecast
{up'to three ths) into waters of the United States provided that the material is not placed im such a
noer, that' it is~gdispersed by currents or othar forces, The DE may eatend the period of temporary side-
ca g_;-ﬁ'; to_180 days, where appropriate. The ares of waters of the United States that is disturbed must
nimum necessary to construct the utility line. In wetlands, the top &% to 124 of the

rrench, sholld genenaily ckfilled with topsoil from the trench., Excess material must bDe removed to
upland ar 1 § Y completion of construction. Any exposed slopes and streambanks must be
stabilized 1 tately completion of the utility line. The utility line itself will require a Section
10 perm;t if Jrn: igabl ters of the United States, (See 33 CFR Part 322). (Section 404)

r/f /'f\"'ff-ﬁ'"f :L:h NATIONWIDE PERMIT CONDITIONS
GENERAL CONDITIONS: _,.-The ft/l{i;:'i

g'general conditions must be followed in order for amy authorization by a
nationuide permit 2o be -VB« {?

1T
. Maviga 1.-9' {'-tl:_?}y may cause more than a minimal adverse effect on navigation.
2. Proper mai ena tructure or fill authorized shall be properly maintained, imcluding
maintenance to ensu afet

3. Erosion and silgation ¢ 'cr ls. opraate erosion and sittation controls must be used and

maintained in effective pperati ring construction, and all exposed soil amd other fills must
be permanently stabilized a e ed l. ct1cnble date.

L. Aguatic Life mov o ac, fin:y may substantially disrupt the movement of those species of
aguatic Life indigenous to the _.__u'ater tuding those species which normally migrate through the area,
unless the activity's primary purpote water.

—

5. Eguipment, Heavy equlf

t uorh.lz_g_g in wetlands must be placed on mats or other measures must be
taken to minimize soil disturba

6., Wild and Scenic Rivers. activit in a component of the Mational Wild and Scenic River
System; or in a river officially de gna w’Pg ess as a "study river® for possible inclusion in the
system, while the river is in an off1gr£l stus. Information on Wild and Scenic Rivers may be
obtained from the National Park Servi e th u.5, Forejj‘_,;ervice.

7. Tribal rights. No activity or ifs operatlon.x? unparl:g reserved tribal rights, inctuding, but not
Limited to, reserved water rights and treaty f\shmg hunting, rights.

8. Endangered Species. No activity is authbru mde
continued existence of a threatened or endangered speties 8 jes proposed for such designation, as
identified under the Federal Endangered Specieg Acth or wiich i§ likely to destroy or adversely modify the
critical habitat of such species. Non-federal permiteeds shal notify the district engineer if any listed
species or critical habitat might be affected orHis in the c‘m:ty of the project and shall not begin work

amy Nwp which is Likely to jecpardize the

on the activity until notified by the district e [ the irements of the Endangered Species Act
have been satisfied and that the activity is autherized. lnfo on the location of threatened and
endangered species and their critical habitat can be ob am e U.S. Fish and wildlife Service and
Natiomal Marine Figheries Service. (see 33 CFR 330.4(f "

%. HWistoric properties. WNo activity which may a ect Htst i rties Listed, or eligible for

listing, in the Rational Register of Historic Places is mth_or.a-zpd unttl the DE has comphed with the
provisions of 33 CFR 325, Appendix C. The prospectwe permitte mus ti y the district engineer if the
authorized actwn:y may affect any historic properties Listed/ detgrmin o be eligible, or which the

prospective permittee has reason to believe may be eligible fpr | st the National Register of Histeric
Places, and shall not begin the activity until notified by thé Di 9!-"31‘3!' that the requirements of
the Ratlonal Historic Preservation Act have been satisfied a :v1 is authorized. I[nformation
on the Location and existence of historic resources can be obtabned £+ ate Historic Preservation
Office and the National Register of Historic Places (see 33 CFR 330. 4, )). .__-“‘-.,..

10. Netification. (a) wuhere required by the terms of the NW#, th we permittee must notify

the District Engineer as early as possible and shall not begin the aktivity:
(1) uUntil notified by the District Engineer that the actww:y,q1 /gf’/ unEer the NWP with any

h

O




onditions imposed by the district or division engineer; or

If notified by the District or Division engineer that an individual permit is required; or
Uniess 30 days have passed from the District Enginesr's receipt of the notification and the
ive permittee has not received notice from the District or Division Engineer. Subsequently, the
p-er'm‘ tee's right to procesd under the WP may e modified, suspended, or revoked only in accordance with

Jpryxre set forth in 33 CFR 330.5¢d3(2).

tification must be in writing and include the following information and any required fees:
Nate, address and telephone number of the prospective permittee;
-'(2) Lochtion of the proposed project;
_,f" Brief description of the proposed project; the project's purpese; direct and indirect adverse
%&W al effects the project would cause; any other NWP(s), regional general permit(s) or individual
1]
L

T1¢5) Sed intended to be used to authorize sny part of the proposed project or any related activity;
ired by the terms of the NWP, & delineation of affected special squatic sites, including

(orproposed for listing) endangered or threatened species or critical habitat in
t may be a4ffected by the proposed project; and any available information provided by

enft that _the prospective permittee has contacted: (i) The USFWS/NMFS regarding the preserce
he p

those agenciesgs
contacts [§1 of cr%ga abitat.)

(i SH&@'\:{; ing the presence of any historic properties in the permit area that may be
affected b&;/x_pf"opoé_'_gd project; and the avaiiable information, if any, provided by that agency.

(c) The staridard "#jw m\tl}apphcatwn form (Form ENG 4345) may by used as the notification but

must clearly i cate,r _J’t is, & PDN and must include all of the information required in (b)(1)-(5) of
General Conditi 1}r"

(> In revlemng an ct F'é_,a:de{‘_ the notification procedure, the District Engineer will first determine
uly ik,

tive permittee may contact Corps District Offices for USFWS/NMFS agency

whether the activi m more than minimal 1nd1wdual or cutulative adverse env1ronm-ental effects
or witl be contrary t pub ic i
mitigation plan with the
consider any optional m t1 tionsthe appL amt has included in the proposal in determmmg whether the net
adverse envirommental effedrs of P work are minimai. The District Engmeer will consider any
agengt es'-, erning the proposed activity's compliance with the terms and
conditions of the nationwide pekmits and-the need for mitigntion to reduce the project's adverse
environmental effects to a m:r;?a(tlev - The district engineer Will upon receipt of a notification provide
immediately (e.g. facsimile todnsmi rmght mail or other expeditious manner) a copy to the

appropriate offices of the F1 Wildlife Service, State natural resource or water guality agency, EPA,
aredt, if appropriate, the Rati !Sr_‘l%he jes Sehnce. With the exception of NWP 37, these agencies
the th
te-

will then have 5 calendar days fn 1aL is transmitted to telephone the pistrict Engineer

if they intend to provide substa tw 1 nts. If so contacted by an agency, the District
Engineer will wait an additional r_.day befo making a decision on the motification. The
Gistrict Engineer will futly consi recewed within the specified time frame, but will
provide no response to the resource g . h strict Engineer will indicate in the administrative
record associsted with sach notificary x{preswrce agencies! corcerns were consicered. Applicants
are encouraged to provide the Corps mu 1ple jes of notifications to expedite agency notification. 1If
the District Engineer determines that the ivity compli ‘S.th the terms and conditions of the NWP and

that the adverse sffects are minimal, hewditl nottfy t perun tee and include any conditions he deems
necessary. If the District Engineer determines th he adverse effects of the proposed werk are more than
minimal, then he will notify the epplicant either;- (1) ;h" the|project does not qualify for authorization

under the NWP and instruct the applicant on the ﬁrcc sepk autharization under an individual permit;
or (2) that the project is authorized under t nat‘ rmjt subject to the applicant’s submitting a
mitigation proposal that would reduce the odve Se e fec ta the minimal Llevel. This mitigation proposal
must be approved by the District Engineer prior'ito ¢ uork. 1f the prospectwe permittee elects to

submit a mitigation plan, the DE will expeditawkly revreu e,proposed mitigation plan, but will not

commence a second 30-day rotification procedure. f t adveise effects of the project {with the

mitigation proposal) are determined by the District Engipeer inimal, the District Engineer will
inrﬁ that the pro;ect can proceed under the

provide a timely written response to the applicant info

terms and conditions of the nationwide permit.

(e} Wetlands Delineations: Wetland delineations must pr'epar i cordance with the current method
required by the Corps. The permittee may ask the Corps to_dg.l-i‘r}e'ate the'special aquatic site. There may be
some delay if the Corps does the delineation. Furthermore, r:I'fgm per md will not start until the

wetlard delineation has been completed,

(f) Mitigation: Factors that the District Engineer will ¢ dﬁxenid"ejtﬂmmg the acceptability of
appropriate and practicable mitigation include, but are not Limpited o.‘:’,./' _\-I}

(1) To be practicable the mitigation must be available a 9 done considering costs,
existing technology, and loglsttcs in nght of overall project purpo

{2) To the extent apprepriate, permittees should consider mitfgat ﬁm and other forms of
mitigation including contributions to wetland trust funds, which ¢ trﬂ£ restorauon, creation,
replacement, enhancement, or preservation of wetlands.

(ﬂ
(f’if’
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/ﬁrthg e, examples of mitigation that may be appropriate and practicable include but are not limited teo:

reduc g the size of the prc?ject; establishing buffer zones to protect aquatic resource values; and
repidcing the loss of aguatic resource values by creating, restering, and erhancing similar functions and
vrlues.

In addition, mitigation must address impacts and cannot be used to offset the acreage of wetlard
osses that would occur in order to meet the acreage Limits of some of the nationwide permits (e.g. 5 acres

of wetl cannot be created to change a & scre loss of wetlands to a 1 acre loss; however, the 5 crested
- es.tan used to reduce the impacts of the & acre loss).

4064 BMLY CONDITIONS: In addition to the General Conditions, the following conditioms apply only ta
actiwities that involve the discharge of dredged or fill material and must be followed in order for
f};dwo i
L
Li
st

.
g.;ﬁf
W
Tuyle

1
er supp\’
s jagent bank stebilization.
g. phelbtis ppq:-qpu tign. No discharge of dredged or fill material may occur in areas of concentrated
shelb | fish eroduc . unlesshthe discharge is directly related to a shellfish harvesting activity suthorized
by natw,gﬁ 4,

3. Suitpﬁfe
del

(e.g., trash,
amourits {see.s

ly intakes. MNo discharge of dredged or fill material may occur in the proximity of a
intake except where the discharge is for repair of the public water supply intake

ischarge of dredged or $1ll material may consist of unsuitable material

etc.) and material discharged must be free from toxic pellutants in toxic
an Water Act}.

4. Hitigat'ﬁg. .p-fxs\é dredged or fill material into waters of the United States must be
minimized or avfided. fo the maximum extent practicable at the project site (i.e. on-site), unless the DE has
approved a compens, ic."g_;ﬁxi:i_’g_,ation plan for the specific regulated activity.

- - . - - - - '
5. Spawning a easg//é}sm in spawning areas during spawning seasons must be aveided to the
maximum extent pract) f.

4. Gbstruction of hi /:‘;\L. To tfb.e" ximum exgent practicable, discharges must not permanently
restrict or impede the pgasshge o r expected high flows or cause the relocation of the water (unless
the primary purpose of is 'to; watersy,
oA
7. Adverse impacts f undmerits. If the discharge creates an impoundment of water, adverse

impacts on the aguatic system e3us ccelerated passage of water and/or the restriction of its flow
shall be minimized to the maxﬁrmmp_,_ﬂex:entl.llf_r\ac jcable,
L

-
8. Waterfowl breeding area Disch-q;jes into breeding areas for migratery waterfow! must be avoided
to the maximum extent practicable. G’ .

9. Removal of temporary fil Any 7 3-:;/}4 ls must be removed in their entirety and the affected
areas returned to their preexisting levm

f’(/f,/“




