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1

·1· ·STATE OF ILLINOIS· )

·2· · · · · · · · · · · )· SS:

·3· ·COUNTY OF C O O K· )

·4· · · IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

·5· · · · · COUNTY DEPARTMENT - CHANCERY DIVISION

·6· ·TOWNSHIP TRUSTEES OF SCHOOLS· · · )

·7· ·TOWNSHIP NORTH, RANGE 12 EAST,· · )

·8· · · · · · · · · · · · · · · · · · ·)

·9· · · ·Plaintiff/Counter-Defendant,· )

10· · · · · · · · · · · · · · · · · · ·)

11· · · ·vs.· · · · · · · · · · · · · ·) No. 13 CH 23386

12· · · · · · · · · · · · · · · · · · ·)

13· ·LYONS TOWNSHIP HIGH SCHOOL· · · · )

14· ·DIST. 204,· · · · · · · · · · · · )

15· · · · · · · · · · · · · · · · · · ·)

16· · · ·Defendant/Counter-Plaintiff.· )

17· ·__________________________________)

18· · · · · · REPORT OF PROCEEDINGS at the motion of

19· ·the above-entitled cause before the Honorable

20· ·SOPHIA H. HALL, Judge of said Court, at the

21· ·Richard J. Daley Center, Room 2301, on the 20th

22· ·day of February, 2018, at the hour of 11:00· a.m.

23· ·Reported By:· Gina M. Callahan, CSR

24· ·License No.:· 084-003623

2

·1· ·APPEARANCES:

·2· · · · · MILLER, CANFIELD, PADDOCK AND STONE, P.C.

·3· · · · · BY:· MR. BARRY P. KALTENBACH and

·4· · · · · MR. GERALD E. KUBASIAK

·5· · · · · Chicago, Illinois 60606

·6· · · · · (312) 460-4231

·7· · · · · kaltenbach@millercanfield.com

·8· · · · · kubasiak@millercanfield.com

·9· · · · · · · ·On behalf of the Township Trustees;

10

11· · · · · LAW OFFICES OF JAY R. HOFFMAN, by

12· · · · · MR. JAY R. HOFFMAN

13· · · · · 20 North Clark Street, Suite 2500

14· · · · · Chicago, Illinois· 60602

15· · · · · (312) 899-0899

16· · · · · jay@hoffmanlegal.com

17· · · · · · · ·On behalf of LTSD.

18

19

20

21

22

23

24

3

·1· · · · · ·THE COURT:· Okay TTO versus Lyons.

·2· · · · · ·MR. HOFFMAN:· Here, Judge.· Jay Hoffman

·3· ·for the defendant LTSD.

·4· · · · · ·MR. KALTENBACH:· Good morning.· Barry

·5· ·Kaltenbach for plaintiff TTO and Gerald Kubasiak

·6· ·is also with me.

·7· · · · · ·THE COURT:· Oh.· He gave your name?

·8· · · · · ·MR. KUBASIKA:· Yes.

·9· · · · · ·THE COURT:· All right.· The reason I

10· ·called you in earlier is that I don't have a

11· ·written opinion for you, but I do need to tell

12· ·you what's going on with it, just so you have

13· ·some idea where I think this is with respect to

14· ·the Statute of Limitations.

15· · · · · · I'm going to deny the motion for

16· ·Statute of Limitations without prejudice because

17· ·I think there is some factual matters that may

18· ·have a bearing on whether or not a Statute of

19· ·Limitations will apply.· And it may be that I

20· ·just don't have that information and it is

21· ·available somewhere else or not.

22· · · · · · So this was a motion for partial

23· ·summary judgment of the Statute of Limitations

24· ·issue.· Usually that comes up in a Motion to

4

·1· ·Dismiss, but I understand why it didn't happen.

·2· · · · · · So again repeating, the Court denies

·3· ·the motion without prejudice.

·4· · · · · · So the factual issues arise around how

·5· ·the tax collections are handled.· You kind of

·6· ·leapt into the middle of this, so there is a lot

·7· ·about just how the money is handled piece by

·8· ·piece by piece.

·9· · · · · · So the township, I gather, collects the

10· ·taxes.· I gather that.· Not a great deal of

11· ·conversation.· I did look at the statute and

12· ·maybe I missed it, but the township collects the

13· ·taxes.· And then the township trustees, the

14· ·school trustees, they have a treasurer who is

15· ·designated to do all the money handling.· And

16· ·pursuant to statute, there are various

17· ·provisions about how the money that's collected

18· ·is to be managed and how the items are

19· ·distributed, more in a conclusory fashion

20· ·they're supposed to do this.· So here's where

21· ·the questions come up.

22· · · · · · So dealing with the investment income,

23· ·the investment income apparently is -- and I'm

24· ·going to use this as an analogy because it

EXHIBIT 4x
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5

·1· ·helped me.· If the analogy doesn't fit what is

·2· ·happening actually, then let me know.· But I

·3· ·think of the treasurer, and I'm going to talk

·4· ·about the trustees as like a bank.· They are --

·5· ·and they have custody like a bank has of monies

·6· ·in their depositor's accounts.

·7· · · · · · So using that as the analogy, the bank,

·8· ·as custodian of the money, has no trusteeship

·9· ·duties as custodian and the depositors like --

10· ·this is my understanding of it.· And the

11· ·depositors, like each of the districts, have

12· ·their own bank account.

13· · · · · · So any money which is to be distributed

14· ·from the district's bank account is distributed

15· ·pursuant to the order of the accountholder, the

16· ·district's.· And the fact that the treasurer --

17· ·let's just use the treasurer for the trustees is

18· ·a second signer on the account, it is just that

19· ·because, I guess, there is a real bank that has

20· ·the monies on deposit.· Okay.· So -- but the

21· ·relationship between the treasurer and the

22· ·districts is over accounts that are depositing

23· ·into with the collections.

24· · · · · · So then I'm asking myself how is the

6

·1· ·money moved around?· So apparently, the statute

·2· ·allows for the treasurer to take the agency

·3· ·accounts and put them into one big account to

·4· ·invest the monies, and then the treasurer will,

·5· ·as the income comes in on the combined

·6· ·investment account which contains the district's

·7· ·money that has already been distributed to the

·8· ·districts, then those monies are distributed.  I

·9· ·don't know if there is any trusting around that.

10· ·It doesn't -- and if it is a trust account, then

11· ·it would have to be very specific that there is

12· ·a trust.

13· · · · · · Let me cut to the chase in a moment.  I

14· ·don't see anything that indicates that the

15· ·treasurer is holding -- at this point holding

16· ·any money in trust subject to the treasurer's

17· ·discretion as to how they might spend things.

18· ·It just seems to me the treasurer is moving the

19· ·district's monies according to the statutory

20· ·requirements.· So I'm not seeing that.

21· · · · · · So that means the issue of the Statute

22· ·of Limitations, in my view, at this point is not

23· ·going to be resolved by saying the Statute of

24· ·Limitations doesn't apply because there is some

7

·1· ·trust account happening.

·2· · · · · · All right.· So now we get to what

·3· ·remains is whether there is a public interest

·4· ·exemption.· Yes.· And it would seem to me that

·5· ·there is a public interest exemption because,

·6· ·from what I can tell from how the monies are

·7· ·moving, because the district's -- and this case

·8· ·is kind of backwards in a way.· But the monies

·9· ·in the district accounts or however they're

10· ·being moved, the people have an interest in

11· ·them.· So it would seem that whatever is going

12· ·to happen here, there is a public interest

13· ·exemption.· So it would seem that that doesn't

14· ·apply based upon what I can see.· The investment

15· ·income is of interest, and that's a different

16· ·kind of account.· I don't know.· More

17· ·information has to be had about that.

18· · · · · · Then the operating expenses.· How are

19· ·the operating expenses paid?· It would seem that

20· ·the distribution of the operating expenses are

21· ·connected to the whether or not the audit

22· ·payments to -- let me back up.

23· · · · · · Moving to the audit expenses, the audit

24· ·expenses seem -- of Lyons Township seem to come

8

·1· ·out of the operating income.· And so if the

·2· ·audit expenses were properly paid or not paid,

·3· ·it would affect the percentages that were being

·4· ·distributed from the operating income.· Though

·5· ·these two pots of money are treated separately,

·6· ·they are connected, because I think that the

·7· ·only question here is because the audit expenses

·8· ·for Lyons Township is being paid out of -- is

·9· ·being paid as a part of the operating expenses

10· ·of the treasurer's office, as such, then that

11· ·affects the portion that everybody is paying to

12· ·reimburse for the operating expenses.

13· · · · · · I know this sounds a little confusing

14· ·as I'm expressing this, but that's because it is

15· ·not totally clear how the monies are traveling.

16· ·And in any event, with respect to the elements

17· ·of the public interest exception as is set up,

18· ·those elements seem to be based on -- and they

19· ·look like they are separate ones -- the effect

20· ·of the interest on the public, the handling of

21· ·that money does have an interest in the public

22· ·in terms of the monies available to address the

23· ·operation of the schools.· Clearly, a connection

24· ·there, unlike the so-called insurance premium
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9

·1· ·issue in the other case that was cited which was

·2· ·the King case, the Champaign County Forest

·3· ·Preserve District Versus King.· This is a

·4· ·different situation.· And the King facts don't

·5· ·fit this one.

·6· · · · · · There is an obligation of the

·7· ·governmental unit to act on behalf of the

·8· ·public, it appears, and the extent to which the

·9· ·expenditure -- my understanding of that language

10· ·is how much money is involved here.· And that

11· ·extent of expenditure is there is a lot of money

12· ·involved here.· So I think that the Statute of

13· ·Limitations does not prevent the trustees from

14· ·pursuing this.

15· · · · · · Now, there are a lot of other questions

16· ·in the cause of action that I think we still end

17· ·up having to get to, but this was intended to

18· ·narrow what's at stake.· And based upon what's

19· ·been presented here, I do not see a basis for it

20· ·narrowing it.

21· · · · · ·MR. KUBASIAK:· Thank you, your Honor.

22· ·You probably don't have too many cases that go

23· ·back to the 1800s that we have to reply upon.

24· · · · · ·THE COURT:· And it was fascinating

10

·1· ·looking at.· And I looked at the -- spent a lot

·2· ·of time looking at the District 5, District 1

·3· ·case.

·4· · · · · ·MR. KUBASIAK:· Yes, yes.

·5· · · · · ·THE COURT:· And District 5 District 1 is

·6· ·really kind of different.· It doesn't help in a

·7· ·sense, because it was a fight between District 5

·8· ·who already -- where the money had already

·9· ·been -- it was district --

10· · · · · ·MR. KALTENBACH:· It was District 5's

11· ·money but given to District 1.

12· · · · · ·THE COURT:· It was District 5's money

13· ·given to District 1.· And I bet that even the

14· ·judges who were deciding that one were having

15· ·difficulty because the language was not totally

16· ·clear, even in the way they wrote it.

17· · · · · ·MR. KALTENBACH:· It is archaic.

18· · · · · ·THE COURT:· Inartfully written is the

19· ·word for it.

20· · · · · ·MR. HOFFMAN:· So before the order, your

21· ·Honor.

22· · · · · ·THE COURT:· I'm going to deny it.

23· · · · · ·MR. HOFFMAN:· Without prejudice.

24· · · · · ·THE COURT:· Summary judgment for

11

·1· ·application of the Statute of Limitations

·2· ·without prejudice.

·3· · · · · ·MR. HOFFMAN:· Without prejudice based

·4· ·upon -- well --

·5· · · · · ·MR. KALTENBACH:· The reasoning of the

·6· ·Court.

·7· · · · · ·MR. HOFFMAN:· Subject to proof being

·8· ·presented at trial.

·9· · · · · ·MR. KALTENBACH:· Well, without

10· ·prejudice.

11· · · · · ·MR. HOFFMAN:· Without prejudice.

12· · · · · ·THE COURT:· So that takes care of that.

13· · · · · · · · · ·(Whereupon, these were all the

14· · · · · · · · · · proceedings had at this time.)

15

16

17

18

19

20

21

22

23

24
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·1· ·STATE OF ILLINOIS· · ·)

·2· · · · · · · · · · · · ·)· ·SS:

·3· ·COUNTY OF C O O K· · ·)

·4

·5· · · · · Gina Callahan, being first duly sworn,

·6· ·on oath says that she is a court reporter doing

·7· ·business in the City of Chicago; and that she

·8· ·reported in shorthand the proceedings of said

·9· ·hearing, and that the foregoing is a true and

10· ·correct transcript of her shorthand notes so

11· ·taken as aforesaid, and contains the proceedings

12· ·given at said hearing.

13

14· · · · · · · ·______________________________

15· · · · · · · ·Gina Callahan, CSR

16· · · · · · · ·LIC. NO. 084-003623
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Vote To Decide Township 
School Trustees' Fate 

November 05, 1995 I By Michael Martinez, Tribune Staff 
Writer. 

Back in 1819, when Abe Lincoln was a mere 10-year-old boy, 
log cabins were commonplace and schoolhouses were only 
one room, the Illinois. General Assembly created the offices 
of township school trustees and treasurer to handle school 
taxes. 

The elected school trustees and their appointed treasurer 
monitored school funds and land holdings in each township, 
taking care of complicated finances, so local educators could 
concentrate on teaching. 

In 1962, state lawmakers, thinking the township school 
positions were outmoded, abolished the offices throughout 
Illinois-except in suburban Cook County, where politics 
played a role in their preservation. 

But now voters in two Cook County townships-Wheeling 
Township in the northwest suburbs and Leyden Township 
in the western suburbs-will have a chance to decided the 
issue on their own, as they will consider separate 
referendum proposals Tuesday to abolish their three­
member boards of school trustees, which are volunteer 
posts, and their salaried treasurers. 

In essence, they are being asked to cut out the middle man. 
Under state law, the 25 township school trustees in 
suburban Cook County hold the legal title to all school 
property located in the township, and they hire a treasurer 
to account for school funds, officials said. 

Those urging voters to abolish the offices have the same 
general philosophy: Most suburban school districts now 

Related Articles 

Township School Post Is 
Facing A Ballot Test 
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4  225 West Washington Street, Suite 2600
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6

 Appeared on behalf of the
7  Plaintiff;
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9  HOFFMAN LEGAL, by
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1  (Witness sworn.)

2  MR. HOFFMAN:  Good morning.

3  THE WITNESS:  Good morning.

4  MR. HOFFMAN:  As you know, I am

5  Jay Hoffman.  I am the attorney for the defendant

6  in this case.  Sometimes we'll call it "LT," we may

7  even call it "District 204" --

8  THE WITNESS:  Okay.

9        MR. HOFFMAN:  -- and you'll know who I

10  mean, right?

11  THE WITNESS:  Yes.

12  MR. HOFFMAN:  Have you had your

13  deposition taken before?

14  THE WITNESS:  No.

15  MR. HOFFMAN:  Welcome to the party.

16  THE WITNESS:  Thank you.

17  MR. HOFFMAN:  It's not as hard as it

18  sounds because "I don't know" or "I don't remember"

19  can be a correct answer, and so I just want you to

20  tell me the information that's available to you as

21  the representative of the plaintiff in this case

22  which, if it's okay with you, I'll refer to as "the

23  TTO."

24  THE WITNESS:  Absolutely.
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1                 MR. HOFFMAN:  Would you mark this as

2    Exhibit 1, please?

3                        (Whereupon, TTO Deposition

4                        Exhibit No. 1 was marked for

5                        identification.)

6    WHEREUPON:

7                   DR. SUSAN BIRKENMAIER

8    called as a witness herein, having been first duly

9    sworn, was examined upon oral interrogatories and

10    testified as follows:

11                        EXAMINATION

12                      By Mr. Hoffman:

13
14          Q      Doctor, I'm handing you what I've

15    marked as TTO Dep Exhibit 1.

16                        (Whereupon, document

17                        tendered.)

18    BY MR. HOFFMAN:

19          Q      And you're familiar with this

20    document; am I correct?

21                        (Whereupon, witness perusing

22                        document.)

23    BY THE WITNESS:

24          A      I am now.

Page 7

1                 MR. KALTENBACH:  Well, take a look at

2    it.

3    BY THE WITNESS:

4          A      Yes.  This part, I have.
5    BY MR. HOFFMAN:

6          Q      Okay.  So you've seen Exhibit A which

7    has the subject matters of the deposition that I'm

8    taking of the TTO entity, right?

9          A      Yes.
10          Q      And you understand that you are the

11    representative of the TTO designated to testify on

12    the eight subject matters of Exhibit A, correct?

13          A      Yes.
14          Q      And let's go through the ground rules

15    of the deposition real quickly even though you have

16    a very fine lawyer, and I'm sure he did the same

17    with you beforehand.

18                      If at any time you want to take a

19    break, that's fine.  We'll just answer the pending

20    question, and we can take a break for any reason

21    that you want.

22                      Is your cellphone off?

23          A      It's on silent.
24          Q      Okay.  If you don't understand the

Page 8

1    questions that I ask you, will you tell me that so

2    I can ask you a better question?

3          A      Yes.
4          Q      And what did you do to prepare for

5    your deposition today, please?

6          A      I had an opportunity to meet with
7    Barry and Gerry Kubasiak just to have them explain
8    to me what would occur, show me the list of items
9    that I would be questioned about, and just general
10    conversation about what to expect.
11          Q      Did you speak with anyone at the TTO

12    regarding the deposition in order to prepare to

13    testify?

14          A      Not specifically for that purpose.
15          Q      Did you talk to Mr. Theissen about his

16    deposition in this case?

17          A      Very little.
18          Q      What do you mean by "very little"?

19          A      Just I knew that he was coming in to
20    be deposed.  We didn't talk about the details of
21    it.  We didn't talk about how it went or anything
22    like that.
23          Q      Okay.  Did you review any

24    documentation in order to prepare yourself to

Page 9

1    testify here today on behalf of the TTO?

2          A      Some.
3          Q      What documentation did you review?

4          A      Basically anything that was related to
5    the eight topics that I was going to be asked
6    about.
7          Q      Okay.  So tell me what you looked at,

8    please.

9                 MR. KALTENBACH:  I can't give you the

10    answer.

11                 THE WITNESS:  Okay.

12                 MR. KALTENBACH:  I will tell you it's

13    not privileged, so you can -- If you recall what

14    was looked at, you can tell him.

15    BY THE WITNESS:

16          A      Can I take a look at the exhibit
17    again --
18    BY MR. HOFFMAN:

19          Q      Of course you may.

20          A      -- to help prompt me?
21          Q      Of course you may.

22                        (Whereupon, witness perusing

23                        document.)
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Page 10

1    BY THE WITNESS:

2          A      I have seen information on the annual
3    audit costs and the payment of the audit costs; so
4    Item 1 and 2, I have seen that.  TTO's payment of
5    certain costs of the business functions, I am
6    familiar with that paperwork, maybe not every
7    single one in every great detail.
8                      I've seen the claim regarding the
9    LT pro rata payment.  I've seen documentation on
10    investment income to LT, payment to LT.  I'm
11    familiar with the section of the claim on the TTO's
12    payment of investment income.  I'm familiar with
13    the Bob Healy lawsuit, although not in great
14    detail.  That occurred before I started my
15    employment.  And I am familiar with the surety bond
16    claims.
17    BY MR. HOFFMAN:

18          Q      Okay.  Thanks.

19                      What's your educational

20    background, please?

21          A      Going backwards?
22          Q      Either way.

23          A      Okay.  I have a doctorate in
24    educational leadership with a minor in curriculum

Page 11

1    from Indiana University.  I have a Superintendency
2    License that was received through Western Illinois
3    University's superintendent training program.
4                      I have a Chief School Business
5    Official Endorsement that I received through
6    Northern Illinois University's Chief School
7    Business Official program.  I have a master's
8    degree in public affairs from Northern Illinois
9    University, and I have a bachelor's degree in
10    political science from Northern Illinois University
11    also.
12          Q      Okay.  And tell me about your

13    professional background prior to becoming the

14    treasurer of the TTO, please?

15          A      Okay.  Immediately prior to becoming
16    the treasurer, I was the superintendent for Lemont
17    Elementary School District 113A.  Prior to that, I
18    was business manager for LaGrange Highlands
19    District 106 in LaGrange, Illinois.
20                      Prior to that, I was the business
21    manager for the Lockport Area Special Education
22    Cooperative.  Prior to that, I was the business
23    manager for the LaGrange Area Department of Special
24    Education.  And prior to that, I spent ten years in

Page 12

1    municipal government.
2                      Do you want me to go through that
3    detail?
4          Q      No.

5          A      Okay.
6          Q      When you say "the business manager for

7    LaGrange," was that LADSE?

8          A      LADSE, yes.
9          Q      And, in Lockport, did you work

10    under -- What was the position that you worked

11    under Dr. Elise Grimes?

12          A      At LaGrange Highlands 106 and I worked
13    for Elise for eight months; after that, I worked
14    for Arlene Armanetti and then Bob Dyer.
15          Q      All right.  Let's start with an easy

16    one.

17                 MR. HOFFMAN:  Mark this.

18                        (Whereupon, TTO Deposition

19                        Exhibit No. 2 was marked for

20                        identification.)

21    BY MR. HOFFMAN:

22          Q      When did you become treasurer of the

23    TTO?

24          A      October of 2013.

Page 13

1          Q      And you currently are treasurer of the

2    TTO, correct?

3          A      Yes.
4          Q      Have you been a full-time employee for

5    the entire time?

6          A      No.
7          Q      When did you -- Have you been a

8    part-time employee for the entire time?

9          A      For a portion of the time.
10          Q      Okay.  When did you become a part-time

11    employee?

12          A      July 1st of 2015.
13          Q      Why did the TTO decide to have a

14    treasurer that was part-time?

15          A      You're asking for my opinion on that?
16          Q      No.  I'm asking for the TTO's opinion

17    as an entity.

18                 MR. KALTENBACH:  I'll object to the

19    extent I don't think that was covered by the

20    notice, so I don't think she is the spokesperson on

21    that.

22                      But she can answer.  I have no

23    objection to her answering the question.
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Page 14

1    BY MR. HOFFMAN:

2          Q      Do you know why the treasurer became

3    part-time in 2015?

4          A      I can only tell you what I believe was
5    the expectation of the trustee, school trustee.
6    That was that I wanted to retire so that I could
7    take my pension before there were any changes or
8    pension reform that would adversely affect me.
9                      Given the state of things that

10    were occurring at the TTO, we were going to be
11    going through -- well, in addition to the lawsuit,
12    we were also going to be going through a major
13    transition of the financial software program, and
14    we were going to be doing some staff transitioning.
15    And so it was in everybody's best interest, I
16    believe, to have continuity with my leadership.
17          Q      The TTO's office currently manages

18    investment funds of about how much money?

19          A      Let me unpack that for you.  There's
20    about $370 million that goes through the office
21    in any given year.  Of that, there's probably
22    130 million that is in long-term investments, which
23    is anything that's over two years.
24                      Other than that, the rest of it

Page 15

1    is either in cash, which is immediately
2    distributed, or in a short-time investment that
3    would be less than two years.
4          Q      How are you, as a part-time employee,

5    able to effectively manage all those

6    responsibilities?

7          A      Okay.  Well, the cash flow management,
8    we have people assigned in our office to manage the
9    money as it comes in.  I make the decisions about

10    whether the money is going -- where it's going on a
11    short-term basis or if it's kept in a fluid
12    account.
13                      We have a central depository,
14    Amalgamated Bank, that collects most of the funds.
15    Periodically, we do have some small amounts of
16    funds that come in through other deposit accounts.
17                      In addition to that, we have a
18    custodial bank that maintains a list of all of our
19    investments, every investment, and they report that
20    out to us on a monthly basis.
21                      In addition to that, with
22    long-term investments, we have two investment
23    advisor groups that manage our long-term
24    investments.

Page 16

1          Q      When you say you're a part-time

2    employee, what percentage of your time do you spend

3    as a treasurer?

4          A      Well, I spend 100 percent of my time
5    as treasurer.  But if you're asking about my work
6    schedule --
7          Q      Yes.

8          A      Okay.  Under the Illinois Municipal
9    Retirement Fund, I'm allowed to work 599 -- up to

10    599 hours per year, and so that is distributed as
11    needed and tracked via timesheet.
12          Q      And how many hours per year have you

13    found yourself working since July of 2015?

14          A      Last year, I worked 597.  This year,
15    I'm also on track for 599.
16          Q      What's your primary state of

17    residence?

18          A      Illinois; I'm required by School Code
19    to live within the Township, and I live in
20    Indian Head Park.
21          Q      Do you have another residence?

22          A      I have a retirement home.
23          Q      Where is that?

24          A      That's in Tennessee.

Page 17

1          Q      Let's take a look, please, at TTO

2    Exhibit No. 2.

3                        (Whereupon, document

4                        tendered.)

5    BY MR. HOFFMAN:

6          Q      This came from the documents TTO

7    provided to us.  It was in a file that was entitled

8    "Month-End Report."

9                      So would you be kind enough to

10    tell me what this document is and what it tells us?

11          A      I have never seen this document
12    before.  I am not familiar with it.
13          Q      Do you know what it is?

14          A      No.
15          Q      Do you know what month-end reports

16    are?

17          A      I do.
18          Q      And what are month-end reports?

19          A      Month-end reports would be after you
20    close out the financial transactions of every
21    ending month, you would provide a monthly financial
22    report that captures all the transactions that
23    occurred in the month and the effect on the budget
24    and fund balances.
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Page 18

1          Q      This appears to suggest that month-end

2    reports are missing for various months during 1993

3    and 2013 by having an "N" instead of a "Y" on the

4    adjacent column to the month name.

5          A      Okay.
6          Q      Is that consistent with your

7    understanding as to the state of the TTO's records

8    for month-end reports during the 1993 to 2013

9    period?

10          A      I couldn't verify that since I've
11    never seen this before and I'm not familiar.
12          Q      Well, putting -- Aside from this

13    document itself, does the TTO have missing

14    month-end reports for this time period:  "yes,"

15    "no," "I don't know"?

16          A      I don't know.
17          Q      Okay.  What type of information would

18    be on the month-end reports if they were in

19    existence?

20          A      The month-end report would typically
21    indicate to me the current state of the fund
22    balance.  It would show the transactions of any
23    revenues that were received during the month and
24    the year-to-date.

Page 19

1                      It would also do the same for
2    expenditures, month and year-to-date expenditures.
3    It would show the ending fund balance or the
4    current ending fund balance.
5                      Talking about the specific
6    reports, it might have a summary page that shows
7    the amount of taxes that were received.  I mean,
8    but that's going to be a packet of information
9    that's provided.  That's about it.

10          Q      Am I correct that there are a number

11    of areas within the TTO's files that there are

12    missing documents during the 1993 to 2013 period?

13          A      I don't have firsthand knowledge of
14    that.  My understanding is there may be, but I
15    don't know what they are or why.
16          Q      Why haven't you made an effort to

17    determine how complete the records of the TTO are

18    for the 1993 to 2013 time period?

19          A      When I was hired, I was told that my
20    job was to work on moving forward in the
21    organization and helping the organization to be
22    prepared for its future work, and so I did not
23    spend the time looking at the historical records.
24          Q      Well, the historical records are very

Page 20

1    important for this lawsuit.

2                      So who did spend the time looking

3    at the historical records?  Was it your lawyers?

4          A      I imagine that they have, but I would
5    think that they were collected through a variety of
6    people in the office.  I think some of the
7    documents were probably pulled before I was even
8    hired.
9          Q      Let's talk about the lawsuit that the

10    TTO filed against Bob Healy.

11                      You're generally familiar there

12    was a lawsuit, right?

13          A      I am familiar that there was one.
14          Q      And the TTO obtained a judgment

15    against Bob Healy in the amount of about $900,000,

16    correct?

17          A      Yes.
18          Q      Okay.  And how much in attorney's fees

19    did the TTO spend to get that judgment about,

20    approximately?

21          A      I don't recall.
22          Q      You have no idea?

23          A      A lot of that was done before I
24    started.  I would have to go back and take a look.

Page 21

1          Q      How much did the TTO recover on that

2    lawsuit?

3          A      Well, what we recovered via --
4          Q      From Healy.

5          A      Oh, from Healy?
6          Q      Yes.

7          A      I think it was about $497, but, again,
8    that occurred before I started.
9          Q      Okay.  Let's take a look at --

10                 MR. HOFFMAN:  Le's mark this one.

11                        (Whereupon, TTO Deposition

12                        Exhibit No. 3 was marked for

13                        identification.)

14    BY MR. HOFFMAN:

15          Q      All right.  I've marked as TTO Exhibit

16    3 an affidavit that you executed in connection with

17    this case in 2015.  I'd like you to take a look at

18    that affidavit and refresh yourself as to its

19    contents, please.

20                        (Whereupon, document

21                        tendered.)

22                        (Whereupon, witness perusing

23                        document.)
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Page 22

1    BY MR. HOFFMAN:

2          Q      I'm not going to ask you any questions

3    about the exhibits.

4          A      Oh, okay.
5          Q      So how much money did Bob Healy steal

6    during his tenure at the TTO?

7          A      I'm not certain of the exact amount,
8    but I -- And I want to make sure I understand.
9    When you say "steal," there were two incidents of

10    money taken from the Treasurer's Office.  One was
11    interest income, and one was salary, a cash payout
12    for vacation and sick leave.
13          Q      Okay.  How much money in interest

14    income did Bob Healy steal?

15          A      I believe about a million dollars, but
16    I'm not certain.  It could have been 1.5.  I'm
17    sorry.  I don't recall specifically.
18          Q      Who determined the amount of that

19    theft?

20          A      That work was done before I got there,
21    and I believe Kelly Bradshaw, our contract
22    accountant, was the person who assembled those
23    numbers.
24          Q      When you say that he stole money from

Page 23

1    income interest, interest on what and who did it

2    belong to?

3          A      Again, I'm not very familiar with the
4    details, but what I understand was that there was
5    interest income that was being sent -- being
6    directed by Bob into personal accounts when it was
7    being received from different investments, and I
8    don't know who those brokers or companies might
9    have been.

10          Q      This was money that belonged to the

11    school districts, correct?

12          A      Yes.
13          Q      And did he make these transfers

14    through wire transfers?

15          A      I don't know.  I would assume that he
16    directed through wire transfers.
17          Q      You also mentioned salary, theft

18    involving salary, correct?

19          A      Yes.
20          Q      Was that salary as well as vacation

21    and sick pay?  Was that part of the same thing?

22          A      Not to my knowledge; to my knowledge,
23    it was vacation and sick leave payout.
24          Q      So when you say "salary," you mean

Page 24

1    vacation and sick leave payout, correct?

2          A      Yes.
3          Q      Okay.  How much money did Healy steal

4    in vacation and sick leave payouts?

5          A      I'm sorry.  I --
6          Q      Approximately.

7          A      I'm not certain about that.
8          Q      You have no idea?

9          A      I don't recall.
10          Q      That's kind of an important point,

11    isn't it?

12          A      Well --
13                 MR. KALTENBACH:  Objection.

14    Argumentative.

15                      You can answer.

16    BY MR. HOFFMAN:

17          Q      Maybe it is a little.

18          A      It occurred before I started so, I
19    mean, the settlement I think was in place before I
20    even began at the TTO.
21          Q      Isn't it important, though, for you to

22    understand, as the TTO's representative for this

23    case, what happened during the period of Healy's

24    tenure?

Page 25

1                 MR. KALTENBACH:  Objection.

2    Argumentative.

3                      You can answer, Dr. Birkenmaier.

4    BY THE WITNESS:

5          A      I don't know that that's my
6    responsibility to know that.
7    BY MR. HOFFMAN:

8          Q      Whose responsibility is it?

9                 MR. KALTENBACH:  Same objection.

10    BY THE WITNESS:

11          A      I couldn't tell you.  I mean, the man
12    intended to deceive.  I don't know that -- I mean,
13    ultimately, the responsibility would be for, I
14    would assume, probably the trustees in an oversight
15    capacity.  But Bob worked fairly independently as
16    the treasurer.  I couldn't say with any certainty.
17    BY MR. HOFFMAN:

18          Q      All right.  And that's because your

19    focus from the trustees as the trustees directed

20    you was to have a forward-looking focus, correct?

21          A      Absolutely.
22          Q      Okay.  So let's talk about the

23    recovery on the fidelity bonds and the amount, as

24    is stated in Paragraph 7, if you'll look at that,
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Page 26

1    of your --

2          A      Sure.
3          Q      And that's your signature on the

4    affidavit?

5          A      Yes.
6          Q      So the TTO recovered $1,040,000 from

7    fidelity bonds, correct?

8          A      Yes, correct.
9          Q      And the money that was recovered,

10    whose money was it that was stolen that the

11    fidelity bond money was partially replacing?

12          A      Collectively, that money would have
13    been part of the investment pool for all of the
14    entities that are served by the TTO.
15          Q      When you say "the investment pool,"

16    that's the money of all of the districts within the

17    TTO, correct?

18          A      The districts and some agencies, yes.
19          Q      Okay.  Including District 204?

20          A      Yes.
21          Q      And they have a roughly 25 percent

22    share of that investment pool, correct?

23          A      It depends on the day, yes.
24          Q      Okay.

Page 27

1          A      But that's generally in the area.
2          Q      Okay.  So it says in this affidavit

3    from June of 2015 that the money you recovered on

4    the fidelity bonds has been set aside.

5                      Do you see that?

6          A      I'm sorry.  You're --
7          Q      Paragraph 8.

8          A      Paragraph 8, okay.
9          Q      Do you see the money has been set

10    aside as of June of 2015?

11          A      Yes.
12          Q      Okay.  Where is that money now?

13          A      Okay.  Part of the money -- Well, all
14    the money has been used to offset the costs of the
15    TTO and thereby reducing the bills to all of the
16    districts and agencies that pay the fees for the
17    TTO services.
18          Q      What allowed the TTO to use the

19    recoveries on the bonds to offset the TTO's costs?

20                 MR. KALTENBACH:  Objection.  It calls

21    for a legal conclusion from the witness.

22                      But you can answer, if you have

23    personal knowledge, Dr. Birkenmaier.

24                 MR. HOFFMAN:  No.  She can answer

Page 28

1    based on the knowledge of the TTO.

2    BY MR. HOFFMAN:

3          Q      Go ahead.  What allowed the TTO to do

4    what it did?

5                 MR. KALTENBACH:  Same objection.

6    BY MR. HOFFMAN:

7          Q      You're here to testify as a

8    representative of the TTO.  So why don't you tell

9    me?

10                 MR. KALTENBACH:  Hold on a minute,

11    Jay.  Don't argue with the witness.  I stated my

12    objection.  You can answer your question and get

13    answers, but -- ask your questions and get answers.

14    Don't argue with the witness or imply that my

15    objection isn't valid or is valid.

16                 MR. HOFFMAN:  Your objection is not

17    valid because --

18                 MR. KALTENBACH:  I don't care if you

19    think it's valid or not.

20                 MR. HOFFMAN:  -- she's here as a

21    representative on that issue, and you saying she

22    can answer -- instructing the witness to answer

23    based on her personal knowledge is defeating the

24    purpose of the notice.

Page 29

1                      So you're coaching the witness in

2    an inappropriate way, and I wish you would not do

3    that.

4                 MR. KALTENBACH:  I'm not coaching the

5    witness.  Please identify where on the topic list

6    it said she should be prepared to testify as to the

7    legal basis for the TTO's right to do something.

8                 MR. HOFFMAN:  I'm not required to list

9    every question that I intend to ask on the subject

10    matter, just the subject matter itself, which is,

11    in fact, listed.

12    BY MR. HOFFMAN:

13          Q      Dr. Birkenmaier, what, in your view as

14    a representative of the TTO, allowed the TTO to

15    take the $1,040,000 it recovered on the fidelity

16    bonds and use it to pay the TTO's costs?

17                 MR. KALTENBACH:  Same objection.

18    BY THE WITNESS:

19          A      In my opinion, the proceeds that we
20    received were used to offset the costs to the
21    school districts and agencies.  So a portion of the
22    proceeds went towards the payment of litigation
23    fees, which were never billed to the districts and,
24    in addition, anything above that was used in -- to
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Page 30

1    offset the cost of the pro rata bills.  And on each
2    pro rata bill that was sent out, it showed the
3    amount of revenue that was applied to reduce the
4    total cost of the pro rata billing to the districts
5    and agencies.
6    BY MR. HOFFMAN:

7          Q      How much of the $1,040,000 was used to

8    pay legal costs about?

9          A      I'm sorry.  I don't recall that at
10    this point.  I would have to look that up.  I mean,
11    I could tell you if I looked back to see what was
12    applied towards pro rata reduction.
13          Q      Well, when you say "legal costs," do

14    you mean the fees of the lawyers who are

15    representing you in this case?

16          A      Yes.
17          Q      Okay.  And there have been statements

18    made by you and Mr. Theissen in the press about the

19    expenses at certain points, and one of them stated

20    that you'd spent in excess of $900,000 on legal

21    fees in this case.

22                      Does that help you to remember

23    the amount of money?

24          A      I'm sorry.  I believe you were talking

Page 31

1    about Bob Healy's case.
2          Q      No.  I don't mean Bob Healy's -- I

3    asked you -- There was a $900,000, approximately,

4    award for the TTO against Bob Healy; yes?  But I'm

5    talking about a different $900,000 figure; and that

6    is, what we have seen in the press is an estimate

7    of the -- how much in legal fees has the TTO spent

8    in this case?

9          A      I'm sorry.  I need clarification.
10                      Are we talking about the case
11    against Bob Healy?
12          Q      Okay.  When I say "this case" -- Let

13    me be clear.

14                      When I say "this case," I mean

15    the case that involves 204.  Bob Healy is not a

16    party to this.  So the case that we're here on

17    today --

18          A      Okay.
19          Q      The 204 case --

20          A      Uh-huh.
21          Q      -- how much money has the TTO spent on

22    that?

23          A      So moving away from Bob Healy's case
24    altogether --

Page 32

1          Q      Correct.  We're not talking about the

2    monies --

3          A      Okay.  So to date --
4          Q      -- spent on Bob Healy's case.

5          A      -- currently the District 204 case is
6    over a million dollars.
7          Q      Okay.  And when you say the -- How

8    much over a million dollars is it?

9          A      I don't know that right now.
10          Q      And when you say that some or all of

11    the $1,040,000 from the bond recoveries have been

12    spent on litigation costs, do you mean the costs of

13    the Bob Healy case, or do you mean the costs of the

14    District 204 case, or do you mean both?

15          A      I mean the treasury bond proceeds were
16    applied to the losses incurred through Bob Healy's
17    actions.  Nothing has been applied to the legal
18    fees for this case with District 204.  Those costs
19    have been billed out to the districts.
20          Q      Including District 204?

21          A      Including District 204.
22          Q      What is the justification of the TTO

23    for asking District 204 to pay a portion of the

24    legal fees that you've incurred in order to sue

Page 33

1    District 204?

2          A      School Code indicates that we bill to
3    each district based on a School Code-designated
4    formula any expenses incurred by the TTO.
5          Q      So in your testimony, the $1,040,000

6    recovery in the bonds is all gone, correct?

7          A      Yes.  That was applied to the losses
8    incurred through Bob Healy's actions, and it's
9    totally unrelated to this case.

10          Q      So how much in -- So when you say "the

11    losses incurred through Bob Healy's actions," are

12    you talking about the legal fees that were spent to

13    chase Bob Healy for money?

14          A      Yes.
15          Q      And how much was that --

16          A      Oh, that --
17          Q      -- approximately?

18          A      I'm sorry.  That I'm not certain of.
19    Again, that occurred before I was hired.
20          Q      So what legal fees --

21          A      I'm assuming so.
22          Q      So what legal fees are you talking

23    about --

24          A      Only --
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1          Q      -- in terms of the 1,040,000 being

2    spent?

3          A      Only in the recovery of losses because
4    of Bob Healy's actions.
5          Q      Okay.  And recovery from whom and in

6    what context?

7          A      Recovery through the treasurer's
8    bonds, the surety bonds.
9          Q      So the money that you spent on legal

10    fees from the bond recoveries were legal fees to

11    get the bond recoveries?

12          A      Yes, some.
13          Q      Okay.  And what were the other legal

14    fees that you spent the bond recoveries on?

15          A      Filing claim against Bob Healy to
16    recover fees and to get the -- get whatever
17    recovery we could of the claim that we were
18    authorized to recover fees.
19          Q      Any other legal fees?

20          A      Not to my knowledge; they were very
21    specific to Bob Healy's actions.
22          Q      So the two sets of legal fees that

23    came out of the bond recoveries were for the

24    lawsuit against Healy and for the bond recovery --

Page 35

1          A      Yes, and any --
2          Q      -- legal work?

3          A      Any additional revenues that were
4    received were used to offset the annual TTO
5    operating costs to reduce the bills to the
6    district.
7          Q      So how did you split the 1,040,000

8    between the legal fees and the offsets that you're

9    talking about, approximately?

10          A      The million-forty was applied to the
11    legal fees, plus the recovery of lost income,
12    whether that would have been -- I mean, we didn't
13    break it down to any great detail about where it
14    was applied, but --
15          Q      Well, that's what I'm asking you now.

16    In other words, give me your best recollection --

17    and I don't want specific numbers because I know

18    you can't have them, but you've got a -- you

19    recovered 1,040,000 --

20          A      Yes.
21          Q      -- on the bonds?

22          A      Yes.
23          Q      And you recovered about $400 from

24    Healy?

Page 36

1          A      Yes.
2          Q      Did you recover from anyone else?

3          A      Not at this time, no.
4          Q      Okay.  The 1,040,000, how much of it

5    went to fees and how much of it went to offsets to

6    the districts, approximately?

7          A      I'm sorry.  I don't know that.
8          Q      You have no idea?

9          A      I would have to look that up.  I don't
10    recall --
11          Q      You couldn't even --

12          A      -- that.
13          Q      -- ballpark it?

14          A      I couldn't.  I'm sorry.
15          Q      Okay.  That's fine.

16                      Now, in 2013, the TTO found money

17    that was undistributed in interest income on its

18    pooled investments, correct?

19          A      I'm not sure what you mean we "found
20    money."
21          Q      Okay.  In 2013, the TTO became aware

22    that there were funds that were interest income

23    that had not been distributed to the districts,

24    correct?

Page 37

1          A      I think it's difficult to just
2    categorize it in that way because at the time that
3    there was undistributed funds that were identified,
4    we were uncertain as to why the funds were
5    undistributed, and that required auditor assistance
6    and accounting assistance to make a determination
7    of the undistributed funds.
8          Q      Okay.  How much --

9          A      I don't think you can just assume that
10    that was an interest income specifically.  There
11    was money in the investment pool that was
12    undistributed, but the purpose of that money or how
13    it needed to be applied was unclear at that time.
14          Q      Okay.  And when -- Did it become clear

15    at any future time?

16          A      We believe that in this last audit
17    that we were able to make a determination of the
18    funds and, with greater clarity, have an
19    understanding now of how those funds needed to be
20    applied.
21          Q      Okay.  What did you learn, when did

22    you learn it?  Start there.

23          A      Probably somewhere in the timeframe of
24    about December of 2016, and, I'm sorry, because I
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1    am not an accountant, I don't understand the
2    technical portions of it and I would have to refer
3    back to the income -- or back to the audit, but I
4    know that also with market variation that that
5    number can move.
6          Q      Well, what did you -- So what did you

7    learn?

8          A      We had a greater clarity that the
9    income that was there was not necessarily interest
10    income, and the question became what -- how was
11    that money intended to be used or what is the
12    purpose of that money or why do we have that kind
13    of an accumulation and, oftentimes, it's because of
14    movement in the market and the value of investments
15    and, again --
16          Q      Well, how much money are we talking

17    about?

18          A      Again, that would vary from day to
19    day, but I believe at the time, I think that number
20    varied, and I think it could have been anywhere
21    from a million seven up.  And I'm sorry --
22          Q      To what?

23          A      I'm not certain and that's --
24    Technically, I don't feel prepared to answer that

Page 39

1    question --
2          Q      Well --

3          A      -- because I don't understand --
4          Q      You're the treasurer --

5          A      -- the accounting of it.
6          Q      Wait a second.

7                      You're the treasurer of the TTO

8    and the one who's the point person for these

9    issues, and you're telling me that there's some

10    amount of money but you don't know how much it is

11    and you don't really know what it is, and I -- I'm

12    having difficulty understanding what your testimony

13    is and why you don't know.

14          A      Right.
15                 MR. KALTENBACH:  Hold on.  Objection.

16    I don't believe that's a question.  I think it's a

17    statement.  So I'm going to object on the basis

18    it's not a question.

19                      And, Dr. Birkenmaier, you don't

20    need to respond to his statements.

21                      I also object on the basis that

22    it's argumentative.

23    BY MR. HOFFMAN:

24          Q      Here's my question:  There's some

Page 40

1    issue with a large pool of money.

2                      What is the amount of -- I

3    understand that money varies over time.  I have

4    accounts myself.  But what amount of money are we

5    talking about in terms of trying to figure out its

6    purpose and what to do with it, the historical

7    basis and what we do with it now?  How much money

8    is it, roughly?

9          A      I would have to look in the audit to
10    give you that number specifically.
11          Q      I didn't ask for a specific number.

12          A      Even a ballpark, I would have to --
13          Q      I was very clear in my question that

14    I'm asking for an approximate number.

15          A      I would have to look at the audit to
16    tell you that number.
17          Q      Is it $30 million?

18          A      No.
19          Q      Is it $10 million?

20          A      No.
21          Q      Is it $5 million?

22          A      No.
23          Q      Is it more like one to $2 million?

24          A      I don't know the answer.

Page 41

1          Q      And where is this money physically?

2          A      Any revenues that we have held are
3    either in our brokerage accounts, our depository
4    account, or in investments.
5          Q      And what led the TTO to try to figure

6    out what the historical origin of this money was?

7    In other words, how did it come about that there

8    was a question about what is this money and where

9    did it come from?

10          A      Through the audit process.
11          Q      Okay.  And what did you determine as

12    to where this money came from and what it is?

13          A      The determination was made by our
14    auditors, and I would have to look that information
15    up.  I am not that familiar with accounting
16    explanations to be able to explain to you why that
17    money was there.
18          Q      So what's going to, then, happen to

19    this pool of money?  What is the TTO going to do

20    with it?

21          A      First of all, the reason that's a
22    difficult question to answer is, I don't know if
23    that has to be applied towards something.  I don't
24    know if that will be distributed.  Ultimately, at
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1    the Treasurer's Office, we don't have a fund
2    balance.  We have a zero-based balance.
3                      And so the TTO is not keeping
4    that money.  If that money needs to be distributed,
5    it will be distributed.  If there needs to be
6    accounting entries to account for that money, those
7    accounting entries will be taken care of.
8          Q      Well, who's going to make that

9    decision and when is that going to be made?

10          A      We would need the direction of our
11    independent auditors to assist with that.
12          Q      And when is that decision going to be

13    made?

14          A      I think that the decision to be made
15    is -- you know, we just became familiar with this,
16    and I think the question -- and, of course, keep in
17    mind that this is a moving target.  If we
18    distribute and the market declines, then we may be
19    in a position of attempting to recover funds.
20                      So there's always some money that
21    is kept in a fluid situation so that we can meet
22    whatever market conditions or cash flow needs or
23    whatever we may have.  So it's not a clean answer.
24    I can't tell you that, and the answer could change

Page 43

1    from day to day.
2          Q      So you have no idea what the TTO is

3    going to do with this pool of money right now

4    sitting here today?

5          A      Ultimately, any funds that we have
6    that -- will be distributed.  It's a question of --
7          Q      When?

8          A      I don't know when.
9          Q      Well, I understand --

10          A      I don't --
11          Q      -- the concept of reserving money to

12    change in market conditions.

13          A      Sure.
14          Q      But assuming that you did that, when

15    is this money going to get distributed?

16                 MR. KALTENBACH:  I'm going to object

17    to --

18    BY THE WITNESS:

19          A      I can't tell you.
20                 MR. KALTENBACH:  Hold on.

21                      I'm going to object.

22                 MR. HOFFMAN:  There's no pending

23    question.

24                 MR. KALTENBACH:  I'm just stating my

Page 44

1    objection which she gave -- she answered as I began

2    speaking.

3                      I'm objecting that it is beyond

4    the scope of this deposition.

5                 MR. HOFFMAN:  Okay.

6    BY MR. HOFFMAN:

7          Q      Please take a look at Theissen Exhibit

8    No. 8.

9                        (Whereupon, Theissen Exhibit

10                        No. 8, previously marked,

11                        was tendered to the witness.)

12    BY THE WITNESS:

13          A      Okay.
14    BY MR. HOFFMAN:

15          Q      Now, this is a document that we marked

16    in Mr. Theissen's deposition.  It's a

17    September 15th, 2013 memo, so it's just before you

18    arrived.

19          A      Okay.
20          Q      And it says in the third paragraph,

21    " . . . in reviewing prior year financial

22    statements, there appears to be some undistributed

23    funds.  We have been actively communicating with

24    our new auditors regarding the possibility of

Page 45

1    distributing these funds to the School Districts.

2    We want a better understanding and their signoff on

3    the issue before distributing these funds."

4                      Do you see that?

5          A      I do.
6          Q      Are those the same types of funds that

7    we're talking about in terms of the auditors making

8    some kind of study of this as recently as

9    December 2016?

10          A      Not being able to speak for the
11    treasurer or the president of the trustees at the
12    time, it would appear so.
13          Q      Well, here.  I'll let you speak for

14    yourself.

15          A      Okay.
16                        (Whereupon, Theissen Exhibit
17                        No. 9, previously marked,
18                        was tendered to the witness.)
19    BY MR. HOFFMAN:

20          Q      We've got Theissen Exhibit No. 9.

21    This is a letter you wrote --

22          A      Okay.
23          Q      -- November 7th of 2013.

24          A      Okay.
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Page 46

1          Q      And it says in the third paragraph.

2    Once again, "As the Treasurer's Office" -- No.  I'm

3    sorry.

4                      In the second paragraph, it

5    talks about the audit process, and it says,

6    " . . . Miller Cooper determined that there is

7    undistributed investment income held over from

8    prior years."

9                      Do you see that?

10          A      I do.
11          Q      So earlier, you said you didn't think

12    it was investment income.

13                      Isn't that exactly what it says

14    here in your letter?

15          A      Yes.
16          Q      And so you've now, since writing this

17    letter, determined that it may not be investment

18    income?

19          A      That's correct.
20          Q      Okay.  So --

21                 MR. KALTENBACH:  I'm going to

22    object --

23    BY MR. HOFFMAN:

24          Q      -- what is your -- So what is your

Page 47

1    understanding of what it is?

2                 MR. KALTENBACH:  I'm going to object

3    to this line of questioning, unless you want me to

4    do it question by question, as being outside the

5    scope of the notice, but I'm not going to instruct

6    the witness not to answer.

7                 MR. HOFFMAN:  Fine.

8    BY THE WITNESS:

9          A      I can't tell you.  Since this was
10    written, there has been more work and more
11    involvement from the auditors to take a look at
12    this pool of undistributed funds and, I'm sorry,
13    technically, I don't understand or know.  I will
14    take my direction from the auditors on that.  I
15    know that we have exercised caution to make sure
16    that we don't distribute money prematurely that
17    shouldn't be distributed.
18                 MR. HOFFMAN:  Barry, the notice has to

19    do with claims of overpaid interest income to

20    District 204, and this is part and parcel of that.

21    This involves interest income, payments that

22    apparently were not made.

23    BY MR. HOFFMAN:

24          Q      It says in your letter, "We are

Page 48

1    therefore distributing $500,000 in interest income

2    from previous years."

3                      Do you see that?

4          A      I do.
5          Q      Is that what the TTO did?

6          A      Yes, it is.
7          Q      Okay.  And it's $500,000 of what

8    amount at that time that you believed was in

9    undistributed interest income?

10          A      I believe at that time -- and, again,
11    I would have to verify this by looking it up --
12    that it might have been 1.3 million at that point,
13    1.2.
14          Q      So why did the -- I understand about

15    the reserve for market changes.

16                      But why did the TTO, in November

17    of 2013, decide to distribute only 500,000 out of

18    approximately 1.3 million?

19          A      We distributed some of it.  It was --
20    We didn't know exactly what it was, and so we
21    distributed what we felt that we could comfortably
22    distribute.
23          Q      And what happened with the rest of the

24    money?

Page 49

1          A      It's still sitting.
2          Q      Okay.  And why didn't you tell the

3    districts in your November 7, 2013 letter what the

4    total amount was, and why did you only tell them

5    what the amount was that you were distributing?

6          A      At any given time, that number could
7    have changed.
8          Q      Is that why you didn't tell them that,

9    because the number might have varied slightly based

10    on interest levels?

11          A      Certainly, and another reason was
12    because we were uncertain what it was.
13          Q      Well, where in this letter did you

14    express an uncertainty as to what the amount was?

15          A      I think the only place I probably
16    would have said that is in Paragraph -- let's
17    see -- Paragraph 2 where it said, "Prior years
18    audits did not distinguish or identify the
19    undistributed interest income."
20          Q      So you're aware that in the annual

21    audits of the TTO prior to 2007, there were line

22    items for the amounts of interest income

23    distributed to the districts and the amounts that

24    were not distributed?
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Page 50

1          A      I'm sorry.  Can you repeat that?
2          Q      Actually, you know what?  I'll show

3    you those audits later.

4          A      Okay.
5          Q      And it will be easier to --

6          A      Okay.
7          Q      -- talk about in the context of the

8    actual audits.

9                      So I'm clear, this amount of

10    money that we're talking about in your November

11    2013 letter, this is the same account or the same

12    pool of money that is still being discussed and

13    debated at the TTO and at its auditors as to what

14    to do with it, correct?

15          A      Yes.
16          Q      Okay.  And why has that taken over

17    three years to do?

18          A      I think it's just taken time to go
19    that far back into the records and try to establish
20    the links.  The recordkeeping and auditing has
21    evolved over the years, and so it's just taken time
22    to get that done.
23          Q      But how come after three years, you're

24    unable to tell me what the amount is, what it's

Page 51

1    from, and what the TTO intends to do with it?

2                 MR. KALTENBACH:  Argumentative.

3    BY MR. HOFFMAN:

4          Q      That's my question.

5                 MR. KALTENBACH:  Objection.

6    Argumentative.

7    BY MR. HOFFMAN:

8          Q      You can answer.

9          A      I think that I've tried to explain
10    that to you, that that number can vary.  And
11    without any certainty of what the purpose of the
12    funds were, we're not comfortable distributing that
13    income.
14          Q      All right.  We've been going about

15    45 minutes.

16                      Do you want to keep rolling --

17          A      Sure.
18          Q      -- or do you want to take a break?

19                      You're okay?

20          A      Yes.
21          Q      All right.  Tell me about the

22    reconciliation work that the TTO does for the

23    districts.

24          A      Can you be more specific about that?

Page 52

1    Are you talking about revenues?  Are you talking
2    about expenditures?  Are you talking about
3    month-ends?
4          Q      What do you think "reconciliation

5    work" means?

6          A      It's -- It can be all of the above.
7    So reconciliation would be an accounting of -- and
8    verification to ensure that all financial
9    transactions are recorded correctly and that

10    there's supporting documentation for those
11    transactions, and then reconciliation would be
12    investigating any differences.
13          Q      In the context of 204, does that

14    involve making sure that the TTO's records and

15    District 204's records match up?

16          A      Yes.
17          Q      Okay.  And whose responsibility is it

18    to do the reconciliation work?

19          A      The TTO has assumed that
20    responsibility.  According to School Code, each
21    quarter, school districts and the Treasurer's
22    Office are expected to reconcile and make certain
23    that if there's any differences in the records that
24    those are worked through.

Page 53

1          Q      Is this process also known as

2    balancing?

3          A      Yes, it can be.
4          Q      During your tenure, have the outside

5    auditors of the TTO ever been involved in

6    reconciliation or balancing work?

7          A      Let me ask for clarification on that
8    question.
9                      If there is a difference that is
10    noted by the auditors, they will advise us that
11    they need the supporting documentation, and we will
12    go back and provide that to them.
13                      So on a monthly basis, the TTO
14    would do the reconciliation work.  When we turn
15    that over to the auditors, if they find something
16    that needs to be followed up on or some sort of
17    discrepancy or something that needs to be
18    explained, then they would work with us on that and
19    collect that information.
20          Q      Is it the responsibility of the TTO to

21    pay the auditors for the work the auditors do on

22    reconciliation and balancing?

23                 MR. KALTENBACH:  I'll object to the

24    extent it might call for a legal conclusion.
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Page 54

1                      You can answer.

2    BY THE WITNESS:

3          A      If it's in conjunction with the annual
4    audit, yes; it would be part of the process, and
5    that is based on whatever their annual audit work
6    fee is.
7    BY MR. HOFFMAN:

8          Q      Okay.  So that's the -- Okay.  Fair

9    enough.

10                      And then prior to 2013 and your

11    arrival, is it correct that the TTO's -- Strike

12    that.

13                      Are you aware from looking at

14    historical records prior to your arrival that

15    Baker Tilly performed reconciliation and balancing

16    work for the TTO during the time period that's

17    relevant to this lawsuit?

18          A      Not specifically, no.
19          Q      Okay.  Your claim -- The TTO's claim

20    against District 204 in this case with respect to

21    Baker Tilly's fees are for the costs of the annual

22    audits, correct?

23          A      So far as I know, yes.
24          Q      Okay.  And so that doesn't include any

Page 55

1    work that Baker Tilly did on reconciliation or

2    balancing, does it?

3          A      You're talking about the period before
4    I started my employment?
5          Q      Yes.

6          A      I am not that familiar with the
7    details of the work that they did.
8          Q      Well, this is the deposition of the

9    TTO, and the TTO has a claim for approximately a

10    half a million dollars against District 204 for the

11    Baker Tilly fees --

12          A      Oh, okay.
13          Q      -- that were incurred from 1993 to

14    2012, I believe.

15                      Are you aware of that?

16          A      I am.
17          Q      Okay.  And so that's why I'm asking

18    you questions about it even though it's before your

19    time.

20          A      I'm sorry.  I did not make that
21    connection.
22          Q      Okay.  So the claim in this case of

23    about a half a million dollars that the TTO has

24    against District 204 relating to Baker Tilly

Page 56

1    invoices and the invoices of Baker Tilly's

2    predecessor firms, that's for annual audit work,

3    correct?

4          A      Yes.
5          Q      Okay.  So that claim does not include

6    work that Baker Tilly did for reconciliation and

7    balancing work, correct, because that was the TTO's

8    responsibility, right?

9          A      So far as I would expect, yes.
10          Q      Okay.

11          A      Could they have --
12          Q      Let me --

13          A      I want to make sure that I'm clear on
14    this, though.  It's possible that they may have
15    assisted with reconciliation in some form that I'm
16    not familiar with.  I mean, typically, an auditor
17    will sit down and ask you to explain why there's
18    differences in amounts or changes year over year,
19    so I want to make sure that we're talking about the
20    same thing.
21          Q      Well, let me ask you this:  Do you

22    have any knowledge as to what reconciliation or

23    balancing work Baker Tilly performed for the TTO?

24    Because that all comes before your time.

Page 57

1          A      I can't speak specifically to the
2    TTO's audit work.  I'm sorry.  I can't.
3          Q      During that time period?

4          A      Correct.
5          Q      Okay.  Fair enough.

6                      So you don't know from going back

7    and doing any sort of investigation exactly what

8    types of accounting work Baker Tilly did during

9    that time period, correct?

10          A      Not in any great detail.
11          Q      All right.  Let's take a look at this

12    exhibit which we'll mark, please.

13                        (Whereupon, TTO Deposition

14                        Exhibit No. 4 was marked for

15                        identification.)

16                        (Whereupon, document

17                        tendered.)

18    BY MR. HOFFMAN:

19          Q      Doctor, would you look at TTO

20    Deposition Exhibit No. 4 and confirm this is a

21    letter that you sent to Dr. Kilrea on or about

22    November 21st, 2014, please?

23                        (Whereupon, witness perusing

24                        document.)
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1    BY THE WITNESS:

2          A      That's my signature.
3    BY MR. HOFFMAN:

4          Q      And this is a letter that you sent to

5    Dr. Kilrea on or about November 21st of 2014?

6          A      Um-hmm.
7          Q      "Yes"?

8          A      Yes.
9          Q      Okay.  Just as a -- I know you haven't

10    been deposed before, so the "um-hmms" and "un-uns"

11    are very --

12          A      It needs to be words.
13          Q      -- difficult for Kelly Ann here to

14    write down.  So "yes" or "no" is much more

15    preferable.

16          A      Absolutely.
17          Q      All right.  And you see in

18    Paragraph 2, it says, "Reconciliation work is

19    performed for all districts as required in School

20    Code."

21          A      Um-hmm.
22          Q      Right?

23          A      Yes.
24          Q      And that's a correct statement of --

Page 59

1          A      That is a correct statement.
2          Q      -- how it works?

3          A      Um-hmm.
4          Q      Okay.  "Yes"?

5          A      Yes.
6          Q      Okay.  We are going to talk a little

7    bit about the -- You understand that Baker Tilly

8    used to be known as Virchow Krause and used to be

9    known before that as William F. Gurrie, correct?

10          A      Yes.
11          Q      Okay.  So when I call the firm "Baker

12    Tilly," you'll understand that I mean the three

13    iterations of the firm; yes?

14          A      Okay.
15          Q      Okay.  Now, you're aware that during

16    the time period relevant to this lawsuit, that

17    Baker Tilly sent to the TTO the invoices for the

18    annual audit for District 204, correct?

19          A      Yes.
20          Q      They were physically sent to the TTO,

21    right?

22          A      Yes.
23          Q      And what is your understanding as to

24    why Baker Tilly did that?

Page 60

1          A      I don't have an understanding of why
2    they did that.
3          Q      Do you think that that's important?

4                 MR. KALTENBACH:  Objection.

5    Argumentative.

6    BY MR. HOFFMAN:

7          Q      You can answer.

8          A      The only thing that I can tell you
9    from personal experience, when I was at LaGrange

10    106, I always had a copy of the -- the audit costs.
11          Q      But isn't it a fact that the TTO,

12    during the time period relevant to this lawsuit,

13    was knowingly and deliberately paying the audit

14    costs for District 204?

15          A      That is my understanding.
16          Q      What is your understanding based on?

17          A      I have printed out the reports from
18    our financial computer system that show how
19    payments were posted for all of the school
20    districts.
21          Q      What do you understand as to why the

22    TTO was paying for these costs?

23          A      I don't have any understanding of why
24    they would be paying for the cost of 204's audit

Page 61

1    because every other districts' audit fees were
2    charged to their district accounts.
3          Q      Did you think it was important for you

4    to figure out why District 204, in your testimony,

5    was being treated differently during this time

6    period than the others?

7                 MR. KALTENBACH:  Objection.

8    Argumentative.

9    BY MR. HOFFMAN:

10          Q      Than the other districts.

11          A      I would have no idea why.
12          Q      Did you talk to anybody at the TTO

13    about this issue?

14          A      Not in any detail other than an
15    awareness that the payments were being made out of
16    TTO funds.
17          Q      Who did you talk to at the TTO about

18    this issue?

19          A      My assistant, Lauralee Conway.
20          Q      Okay.  And what did she tell you about

21    why the TTO was paying for District 204's annual

22    audits?

23          A      I don't believe she knows why they
24    were paying for it either.
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Page 62

1          Q      Did she tell you -- And you talked to

2    her back when about this?  When did this

3    conversation take place, approximately?

4          A      We've had conversations over the
5    years, probably when I got there and read the
6    lawsuit that was -- the claim that was being filed
7    against District 204, just as recently as a couple
8    of months ago when she and I were working on
9    looking through records to show that each district

10    had paid their own invoice with the exception of
11    204.
12          Q      Okay.  And how many months ago did you

13    go back to look at the payments to --

14          A      November.
15          Q      November of 2016?

16          A      Yes.
17          Q      Okay.  And you and Lauralee

18    Connelly --

19          A      Conway.
20          Q      Excuse me.  I'm sorry.

21          A      Sure.
22          Q      Let me start over.

23                      In November of 2016, you and

24    Lauralee looked at the records of payments made for

Page 63

1    Baker Tilly audits for the other districts' audits,

2    correct?

3          A      Yes.
4          Q      Okay.  And what did you find out?

5          A      We found that the charges for annual
6    audit fees for all of the other districts were
7    charged against the district, the specific district
8    funds, the respective district funds.
9          Q      Okay.  And why did you conduct that

10    investigation in November of 2016?

11          A      I believe that we were asked to find
12    supporting documentation about the origin of
13    payment.
14          Q      Okay.  And who asked you?

15          A      I think that that was part of the
16    discovery items that were done.  In addition to
17    that, one of the superintendents from one of the
18    districts advised that he had copies of the
19    invoices that he received and paid out of his
20    district funds --
21          Q      Okay.

22          A      -- that were available to us, if we
23    wanted them.
24          Q      Which district was that?

Page 64

1          A      District 108, Willow Springs.
2          Q      Okay.  And how much of the

3    documentation in terms of your search that you did

4    in November of 2016 -- how much of the

5    documentation was available versus missing?

6          A      The documentation that showed the
7    postings to each of the individual district's sets
8    of accounts was available in our computer system,
9    and I personally pulled that information out.

10                      If you're asking about the
11    invoices, I'm not sure.  We went down to
12    District 108.  We received copies of the invoices
13    that they had.  We received copies of any contracts
14    that they had for providing audit services
15    specifically with the auditors.
16          Q      Okay.  And did Lauralee tell you why

17    the TTO paid for District 204's audits?

18          A      No.
19          Q      Did you ask her?

20          A      I don't specifically remember asking
21    her, but I can tell you that I do recall that she
22    did not know why.
23          Q      Did you ask anybody else at the TTO as

24    to why the TTO was paying for District 204's

Page 65

1    audits?

2          A      No, not that I can recall.
3          Q      Did you ever contact Judge Russell

4    Hartigan, who was a trustee of the TTO during the

5    time period we're talking about?

6          A      No.
7          Q      Why not?

8          A      I don't know him.
9          Q      Why didn't you think it was -- And

10    there's another living trustee, Donna Milich.

11                      Have you ever contacted her about

12    anything?

13          A      No.
14          Q      Why didn't you contact the two living

15    trustees to get their recollections on this or any

16    other issue in this case?

17                 MR. KALTENBACH:  Objection.

18    Argumentative, assumes facts.

19                      You can answer.

20    BY THE WITNESS:

21          A      I didn't feel that was my place.
22    BY MR. HOFFMAN:

23          Q      Okay.

24          A      I don't know these individuals.
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Page 66

1          Q      Whose place do you think it was?

2                 MR. KALTENBACH:  Objection.

3    Argumentative.

4    BY MR. HOFFMAN:

5          Q      Whose place do you think it was?

6          A      At that point, I believe that it would
7    be something that would come up during the lawsuit.
8          Q      Okay.  So it was your lawyer's

9    responsibility, as far as you saw it?

10          A      I don't know that it was their
11    responsibility, but I assumed that we would be
12    required to provide some documentation about it.
13          Q      Well, I'm not talking just about

14    documentation.  I'm talking about why certain

15    things happened 20 years ago, and it doesn't seem

16    like you made any effort, as the treasurer, to go

17    back and talk to either the prior treasurer or the

18    trustees.

19                      So my question is why not?

20          A      My job is make sure that I take care
21    of the current operations of the Township --
22          Q      Have you ever --

23          A      -- Treasurer's Office?
24          Q      -- spoken with Bob Healy about what he

Page 67

1    did during his tenure in any respect?

2          A      Only when I was a business manager.
3          Q      Okay.

4          A      Not since he's left the TTO.
5          Q      And in your conversations with

6    Bob Healy when you were business manager, did any

7    of those conversations have to do with payment for

8    District 204's audits?

9          A      No.
10          Q      Were you aware when you were a

11    business manager at another district that the TTO

12    was paying for District 204's audits?

13          A      No.
14          Q      Did Bob Healy tend to provide a lot of

15    information or disclosures to the districts during

16    the time he was treasurer?

17          A      No.
18          Q      What was your experience with

19    Bob Healy's supplying of information or

20    documentation from your perspective as a business

21    manager?

22          A      Are you asking across the board?
23          Q      Across the board.

24          A      The information that we received out

Page 68

1    of Bob's office was, we received our financial
2    reports, any -- we would receive a pro rata bill
3    from him annually that didn't necessarily have any
4    supporting documentation.  We would receive our
5    interest income via journal entry.
6          Q      Did the interest income journal entry

7    provide enough documentation for you to be able to

8    determine whether the amount of money that was paid

9    to your district in interest income was, in fact,

10    the amount that you should have received?

11          A      No.
12          Q      Why not?

13          A      I don't know.
14          Q      I mean, what was missing?  Why

15    couldn't you tell if the interest income number was

16    right when you got it from Healy?

17          A      Well, we didn't have access to the
18    financial records or the amount of interest that
19    was earned, market conditions.  There was -- There
20    was no documentation.  That was his work to do.
21          Q      Did you ever express to Bob Healy at

22    any time your concern about lack of information or

23    documentation about your district's investments?

24          A      Not that I recall specifically.

Page 69

1          Q      Are you aware that 204 repeatedly

2    tried to get more information on investments from

3    Bob Healy?

4          A      I am now; but at the time that I was a
5    business manager in another district, I was not.
6          Q      Did you ever have any discussions with

7    Dr. Dennis Kelly when you were at LADSE about the

8    issue of investment income and the information that

9    the districts were getting from Healy on investment

10    income?

11          A      None that I recall.
12                 MR. KALTENBACH:  It's been a little

13    over an hour.  Do you want to take a --

14                 MR. HOFFMAN:  Let's do it.

15                 MR. KALTENBACH:  -- quick break?

16                        (Whereupon, a brief recess

17                        was had from 11:19 a.m. to

18                        11:27 a.m.)

19                 MR. HOFFMAN:  Let's go back on the

20    record.

21    BY MR. HOFFMAN:

22          Q      One of the things that we should cover

23    before we get too far in the deposition is that, as

24    your lawyer probably already told you, it's
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Page 70

1    important for you not to guess or make assumptions

2    in the course of this deposition.

3                      What I'm asking for is actual

4    knowledge of you and the TTO on the issues we're

5    discussing.

6                      Do you understand that?

7          A      I do.
8          Q      Okay.  Let's talk a little more about

9    the claim that the TTO has in this case for the

10    return of money related to payment of Baker Tilly

11    audit fees.  All right?

12          A      Okay.
13          Q      So do you have any knowledge

14    whatsoever as to why the TTO paid for

15    District 204's audits for certain years?

16                 MR. KALTENBACH:  Objection.  Asked and

17    answered.

18                      You can answer.

19    BY MR. HOFFMAN:

20          Q      You can answer again.

21          A      No.
22          Q      Okay.  And you did see in the files of

23    the TTO a document showing that the TTO knew it was

24    getting bills for District 204's audits and paid

Page 71

1    them knowing what they were for, right?

2          A      I have seen evidence of that, yes.
3          Q      Okay.  And so there's no question here

4    that somehow the TTO accidentally paid these

5    invoices, right?

6          A      I don't think it was an accident.
7          Q      Okay.  Well, then I won't bother

8    showing you the documentation --

9          A      Okay.
10          Q      -- that we're talking about.

11                      Are you also aware from seeing

12    documentation in the TTO's files that Bob Healy

13    told District 204 that the TTO was paying for the

14    audits of all of the districts?

15          A      I don't know that.
16          Q      Okay.  Let's take a look at a document

17    which we'll mark here.

18                        (Whereupon, TTO Deposition

19                        Exhibit No. 5 was marked for

20                        identification.)

21                        (Whereupon, document

22                        tendered.)

23    BY MR. HOFFMAN:

24          Q      This was an April 29, 1999 letter from

Page 72

1    Bob Healy to Lisa Beckwith at District 204.

2                      Do you see that?

3          A      I do.
4          Q      And you know who Lisa Beckwith is?

5          A      I do.
6          Q      Did you read her deposition testimony

7    in this case?

8          A      No.
9          Q      Did you read any of the deposition

10    transcripts of depositions taken in this case

11    before coming here today?

12          A      I have seen Bob Healy's.
13          Q      Did you read the whole --

14          A      I didn't read it.
15          Q      Why didn't you read all of Bob Healy's

16    testimony?

17          A      It wasn't offered to me to read.
18          Q      Okay.  Let's turn to Page 6 of what

19    has been marked as TTO Deposition No. 5.

20          A      Okay.
21          Q      And it says under "Annual Audit," "The

22    trustees hire and pay for the audit of the school

23    districts" -- plural -- "and the Treasurer's office

24    in Lyons Township."

Page 73

1                      Do you see that?

2          A      I do.
3          Q      Do you know why Bob Healy made this

4    representation to District 204?

5          A      I do not.
6          Q      Do you believe that it was factually

7    inaccurate at the time he made it?

8          A      I would have no way to know.
9          Q      So it may or may not have been the

10    case in 1999 that the TTO hired and paid for the

11    audits of the school districts, plural?

12          A      I don't have firsthand knowledge of
13    that.
14          Q      And --

15          A      Because you're asking me in reference
16    to this statement.  Is that correct?
17          Q      Well, the statement is a statement of

18    fact.  It's saying the trustees -- meaning the

19    TTO --

20          A      Yes.
21          Q      -- hire and pay for the audit of the

22    school districts; yes?  Do you see that?

23          A      Yes, I do.
24          Q      And my question is -- You've never
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Page 74

1    seen this letter before, right?

2          A      I have seen this letter before --
3          Q      Okay.

4          A      -- but not at that time.
5          Q      When did you see this letter?

6          A      When we were pulling records for
7    discovery.
8          Q      Okay.  And is the statement in this

9    letter that Bob Healy wrote which says, "The

10    trustees hire and pay for the audit of the school

11    districts" a true or untrue statement, or you don't

12    know?

13          A      I can read what was written.
14          Q      Yes.

15          A      Do I have firsthand knowledge that
16    this was an accurate statement?  No.
17          Q      Okay.  Who would know?

18          A      I would assume Bob Healy or Lisa
19    Beckwith, who wrote the letter.
20          Q      Okay.  Now, I did tell you about three

21    minutes ago not to make assumptions.  Right?

22          A      Yes.
23          Q      Okay.  So can you answer that question

24    without making assumptions?

Page 75

1          A      Can you repeat the question?
2          Q      Who would know whether Healy's

3    statement in this 1999 letter that says "The

4    trustees hire and pay for the audit of the school

5    districts" -- who would know whether or not that is

6    true?

7          A      I don't know.
8          Q      Okay.  I'm going to show you another

9    letter.  This was marked as Conway Exhibit No. 2

10    already, and I'm just going to refer you to a

11    specific portion of it.  It's a January 12, 2001

12    letter from Bob Healy to Dr. Dennis Kelly.

13                        (Whereupon, Conway Exhibit

14                        No. 2, previously marked,

15                        was tendered to the witness.)

16    BY MR. HOFFMAN:

17          Q      On the page that's Bates numbered 189

18    in the corner, it says under "Annual Audit," "The

19    trustees hire and pay for the audit of the school

20    districts and the Treasurer's office in Lyons

21    Township."

22                      Do you see that?

23          A      Yes.
24          Q      Is your testimony about this statement

Page 76

1    from 2001 the same as your testimony about Healy's

2    statement that he made, which is identical, in the

3    1999 letter?  Then I won't have to ask you all the

4    same questions.

5          A      Can you repeat that question?
6          Q      Okay.  The statement that Healy made

7    in this 2001 letter, which says --

8          A      That we just --
9          Q      -- "The trustees" -- I'm sorry.

10          A      This letter (indicating)?
11          Q      The 2001 letter that's in front of

12    you --

13          A      Okay.
14          Q      -- in Conway Exhibit No. 2 --

15          A      Okay.
16          Q      -- it says, "The trustees hire and pay

17    for the audit of the school districts and the

18    Treasurer's office in Lyons Township."

19          A      Okay.
20          Q      Was that statement true as of

21    January 12th, 2001?

22          A      No.
23          Q      Why do you say "no"?

24          A      In 2001?

Page 77

1          Q      Right, 2001, just like the Kubrick

2    movie.

3          A      Oh, January of 2001.  I'm sorry.  I
4    could not answer that.
5          Q      And why can't you answer that?

6          A      I was not in the Township at that
7    time.
8          Q      Okay.  And you don't have sufficient

9    familiarity with the records of the TTO in 2001 to

10    be able to answer that question, correct?

11          A      Correct.
12                 MR. KALTENBACH:  I'm going to -- Hold

13    on.  I'm going to object.

14                 MR. HOFFMAN:  Just a second.  She just

15    answered.

16                 MR. KALTENBACH:  And I'm --

17                 MR. HOFFMAN:  Did you get it?

18                 THE REPORTER:  Yes.

19                 MR. HOFFMAN:  Okay.

20                 MR. KALTENBACH:  Great.  And I'm

21    getting my objection in.

22                 MR. HOFFMAN:  That's fine.  I just

23    want to make sure we got the answer.

24                 MR. KALTENBACH:  That's fine.
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Page 78

1                 MR. HOFFMAN:  Say what you want to

2    say.

3                 MR. KALTENBACH:  I object on the basis

4    I believe this information was already asked of the

5    witness, and she answered with respect to prior

6    testimony.

7                 MR. HOFFMAN:  Okay.  Thanks.  That's

8    an interesting objection.  I'm not sure what

9    category that falls under other than coaching, but

10    thanks so much.

11                 MR. KALTENBACH:  Asked and answered; I

12    don't --

13                 MR. HOFFMAN:  It wasn't answered

14    because I've never shown her this letter before.

15                 MR. KALTENBACH:  That doesn't mean she

16    didn't answer the subject matter.

17                 MR. HOFFMAN:  All right.  Nice try.

18    BY MR. HOFFMAN:

19          Q      Okay.  The complaint filed in this

20    case in talking about the audit fees makes a

21    reference to part of the School Code.  Let me just

22    get the right page in front of me.

23                      Okay.  Paragraph 48 of the

24    pending complaint of the TTO, which I'd be happy to

Page 79

1    show you -- although you're familiar with the

2    complaint, right?

3          A      The current complaint?
4          Q      Yes.

5          A      Yes.
6          Q      Okay.  So Paragraph 48 talks about

7    Article 3, Section 7 of the School Code, and it

8    says that that legal provision, quote, "Requires

9    that each school district have an audit of its

10    accounts completed at least once a year," et

11    cetera, et cetera.

12                      Are you familiar with that

13    provision of the School Code?

14          A      Yes.
15                 MR. HOFFMAN:  Okay.  Let's mark it.

16                        (Whereupon, TTO Deposition

17                        Exhibit No. 6 was marked for

18                        identification.)

19                        (Whereupon, document

20                        tendered.)

21    BY MR. HOFFMAN:

22          Q      Dr. Birkenmaier, I'm showing you TTO

23    Exhibit No. 6.  It's a copy of Section 5/3-7 of the

24    School Code that's referred to in Paragraph 48 of

Page 80

1    the amended complaint, and this is the part of the

2    School Code, you believe, that requires

3    District 204 and all of the other school districts

4    to have an annual audit performed, correct?

5          A      That's what you're telling me, yes.
6          Q      Well, is --

7          A      Based on what I've seen, but I haven't
8    read this.
9          Q      Okay.  Well, you said you were

10    familiar with the legal provision, and this is the

11    legal provision, so --

12          A      I want to clarify.  I'm familiar with
13    the requirement that we do an annual audit.
14          Q      Right.

15          A      I would not say that I am familiar
16    with the legal requirement --
17          Q      Okay.

18          A      -- in great detail.
19          Q      Fair enough.

20                      Is there any requirement in the

21    School Code that requires District 204 to pay for

22    its own audit?

23                 MR. KALTENBACH:  I'm going to object

24    to the extent it calls for the witness to make a

Page 81

1    legal conclusion.

2    BY MR. HOFFMAN:

3          Q      You can answer.

4          A      I would say based on my knowledge of
5    what's in there, it has no indication of who pays
6    for an audit, just that one must be completed.
7          Q      Okay.  Fair enough.

8                      Is there any legal requirement

9    that applies to the TTO or to you, as a treasurer,

10    that prohibits the TTO from paying for

11    District 204's audits?

12                 MR. KALTENBACH:  Objection.  Calls for

13    a legal conclusion.

14                      You can answer.

15    BY THE WITNESS:

16          A      I wouldn't understand what the legal
17    requirement would be.  My understanding -- I don't
18    have that level of understanding about who pays.
19    BY MR. HOFFMAN:

20          Q      Okay.  So you're not aware sitting

21    here today of any part of the School Code or other

22    law that would, as far as you know, prohibit the

23    TTO from paying for District 204's audits, correct?

24                 MR. KALTENBACH:  Same objection.
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Page 82

1    BY THE WITNESS:

2          A      I don't believe it's referred to or
3    discussed, so I will say no.
4                 MR. HOFFMAN:  All right.  Let's mark

5    this.

6                        (Whereupon, TTO Deposition

7                        Exhibit No. 7 was marked for

8                        identification.)

9                        (Whereupon, document

10                        tendered.)

11    BY MR. HOFFMAN:

12          Q      All right.  I've marked as exhibit --

13    TTO Deposition Exhibit 7 a letter that I got from

14    Gretchen Kubasiak at your law firm attaching a

15    series of printouts.  This also came with a disk of

16    electronic documents.

17                      And the letter says that "These

18    documents concern audit payments that we intend to

19    rely on.  We requested these documents from our

20    client with respect to your client's assertion that

21    our client paid for all districts' audits.

22    Included in these documents are ones we received

23    voluntarily from District 108 regarding their audit

24    payments."

Page 83

1                      Do you see that?

2          A      I do.
3          Q      Is that the documentation you were

4    testifying about earlier that you pulled at your

5    lawyer's request?

6          A      Yes.
7          Q      And you pulled that in November

8    of 2016?

9          A      Yes.
10          Q      Okay.  Do you know why it took until

11    the end of February 2017 to -- for the lawyers to

12    send these documents on to us?

13                 MR. KALTENBACH:  I object.  It's

14    beyond the scope.

15                      You can answer.

16    BY MR. HOFFMAN:

17          Q      You can answer.

18          A      I'm not familiar if this information
19    was requested earlier.  The reason that we went in
20    and did such a detailed pulling of documents was
21    District 204 offered up that they had documentation
22    that showed that they paid their own fees.
23          Q      Well, the last page of this document,

24    TTO 7, has the District 108 information, right?
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1    That's the file --

2          A      Yes.
3          Q      -- for District 108?

4                      And let's look at the prior page,

5    one before the end, and this file is for "Audit GL

6    Detail Invoices."

7                      Do you see that?

8          A      I do.
9          Q      And this is the TTO's general ledger,

10    correct?  When it says "GL," that means "general

11    ledger," right?

12          A      Is it appropriate to assume here?
13                 MR. KALTENBACH:  I'm going to object.

14    I think there's a compound question there, so I'm

15    not sure --

16                 MR. HOFFMAN:  Okay.

17    BY MR. HOFFMAN:

18          Q      Do you have any understanding of what

19    the "Audit GL Detail Invoices" are?

20          A      I understand what they are.  There's
21    nothing that's referenced here that would indicate
22    to me whose they are.
23          Q      Okay.  Do you know why these files

24    only go back to 1998?
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1          A      I don't.
2          Q      Is there anyone other than you at the

3    TTO who sends documentation to your lawyers when

4    they request it, let's say, in the past six months,

5    or are you the point person for sending documents

6    to the lawyers?

7          A      Kelly Bradshaw.
8          Q      Kelly Bradshaw is the person who does

9    that?

10          A      She would also.  I would.  I don't
11    know if Lauralee necessarily would be a frontline
12    for that.  She might send something on my behalf.
13          Q      Okay.  The documents from the --

14                 MR. HOFFMAN:  Let's mark this.

15                        (Whereupon, TTO Deposition

16                        Exhibit No. 8 was marked for

17                        identification.)

18                        (Whereupon, document

19                        tendered.)

20    BY MR. HOFFMAN:

21          Q      Deposition Exhibit No. 8 is a printout

22    of the documents we just saw a hard copy of the

23    file and PDF listing of.  It's for the Audit GL

24    Detail.  This is what the actual documents are.
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1          A      Okay.
2          Q      And so it's TTO Exhibit No. 8.

3          A      Okay.
4          Q      Are these printouts for -- Well, what

5    are these printouts?

6          A      Well, the --
7          Q      What are these?  What are we looking

8    at?

9          A      The first page would be the detail of
10    all the transactions that were made by the
11    Treasurer's Office.  I can tell you from this that
12    it's for the period of '97 through '98 made to
13    William Gurrie as the vendor.
14          Q      Right.

15          A      These are the TTO expenditures.
16          Q      And why does this only go back to the

17    1998 fiscal year?

18          A      This indicates to me that this is one
19    fiscal year.  I don't know --
20          Q      This is the first one, as you can see

21    from the list of -- As you can see from the list

22    that came with the production, this is the first

23    one, and so I printed it out so you could see what

24    they look like.
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1                      My question is, how come they

2    start in the 1998 fiscal year and don't go back any

3    further?

4          A      I don't know.
5          Q      Are the documents missing from the

6    TTO's files for the 1997 and earlier fiscal years

7    for the general ledger printouts?

8          A      I don't know that.
9                 MR. HOFFMAN:  Let's mark this.

10                        (Whereupon, TTO Deposition

11                        Exhibit No. 9 was marked for

12                        identification.)

13                        (Whereupon, document

14                        tendered.)

15    BY MR. HOFFMAN:

16          Q      I'm showing you TTO Exhibit No. 9.

17          A      All right.
18          Q      This is a printout from the document

19    production we just referenced, and it's just a

20    portion of it.  These were all the printouts that

21    had to do with 104.

22                      And so my question to you is,

23    does the column in the middle on the first page

24    that says "104" -- does that mean that it relates
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1    to District 104?

2          A      Yes.
3          Q      Okay.  And do you see over time that

4    the look of these printouts -- there's a run from

5    1993 through 2005.  Then there's a run from 2005 to

6    2006.  Then there's a run from 2006 to 2012.

7                      Why are there three different

8    sets of documents for this general ledger printout

9    for District 204?

10          A      Probably based on the way that they're
11    archived.
12          Q      They're archived differently, and so

13    you need to go in the system and run different

14    reports for different years?

15          A      Absolutely.
16          Q      And do you see in the last -- the

17    third to last page, the final set of printouts,

18    there is an account number for 1-2310-317-1-0?

19          A      Yes.
20          Q      What does that mean?

21          A      Well, "1" would indicate the fund that
22    the bill is being paid out of, and that means
23    education fund.  And that's set up based on the tax
24    levy structure, so we know that those are education
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1    tax levy funds.
2                      "2310" would indicate the
3    function, so 2310 -- And I have to refer back here
4    to tell you.  2310 would indicate that it is the
5    Board of Education function within the school
6    District.
7                      "317" would be the object code
8    number, and that would relate specifically to the
9    fact that these are audit fees.
10          Q      What's "318"?

11          A      "318" is legal fees.
12          Q      Okay.

13          A      And you can see that --
14          Q      Why are there legal fees or anything

15    from 318 included in this printout that was

16    provided to us?

17          A      I think the reason that it was
18    provided is that because William F. Gurrie is
19    listed as a vendor, and it was charged to the
20    "legal fee" line, which could indicate that it was
21    something directly related to a legal service or
22    that it was a misplaced payment that would have had
23    to require a journal entry to collect later.
24          Q      Well, do you know?
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1          A      I don't know for certain.  I would
2    have to look at the detail on the documentation to
3    support it.  Typically, if I could look through
4    here, I might be able to explain it, but I can't
5    just from looking at this alone.
6          Q      We're going to look at a document that

7    was previously marked as Theissen Exhibit No. 13.

8                        (Whereupon, Theissen Exhibit

9                        No. 13, previously marked,

10                        was tendered to the witness.)

11    BY THE WITNESS:

12          A      Okay.
13    BY MR. HOFFMAN:

14          Q      It's from March 8, 2013.

15                      That's before your time as

16    treasurer, correct?

17          A      Yes.
18          Q      Okay.  And you see that there's a

19    statement of audit and accounting fees for

20    District 204 for the years 2006 to 2012, right?

21          A      Yes.
22          Q      Okay.  And even though you weren't

23    there at the time, I'm asking, as TTO's

24    representative, why was the initial claim from the
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1    TTO to District 204 for these audits fees limited

2    to the 2006 to 2012 time period?

3          A      I don't know.
4                 MR. KALTENBACH:  I'm going to object

5    as to vague.  That's fine.

6    BY THE WITNESS:

7          A      I don't know.
8    BY MR. HOFFMAN:

9          Q      Isn't it correct that Baker Tilly's

10    documents on its invoicing that the TTO asked for

11    and got from Baker Tilly at some point only went

12    back to 2006?

13          A      I don't know.
14                 MR. HOFFMAN:  I'll be right back.

15                        (Whereupon, there was a

16                        brief interruption.)

17    BY MR. HOFFMAN:

18          Q      Okay.  Theissen Exhibit No. 4 is the

19    deposition of Kelly Bradshaw taken in this case.

20    I'm going to show you her testimony on Page 33.

21    Your counsel can look over your shoulder.

22                        (Whereupon, Theissen Exhibit

23                        No. 4, previously marked,

24                        was tendered to the witness.)
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1    BY THE WITNESS:

2          A      On Page 33?
3    BY MR. HOFFMAN:

4          Q      Correct.

5          A      Okay.
6          Q      So Ms. Bradshaw testified that

7    Baker Tilly had invoices from at least 2006 on and

8    maybe sometime prior to that, but she did not know.

9          A      Can you help me understand where
10    you're at in this document, what line?
11          Q      Sure.  Page 33, Lines 2 through 15.

12          A      Oh, okay.
13          Q      Why don't you read that testimony?

14                        (Whereupon, witness perusing

15                        document.)

16    BY MR. HOFFMAN:

17          Q      My question to you is, does that

18    testimony of Ms. Bradshaw help refresh your memory

19    as to how far back Baker Tilly's invoices were kept

20    and provided to the TTO?

21          A      I'm sorry.  Can you hold that question
22    for a minute while I finish reading?
23          Q      Sure.  Go ahead.

24          A      Thank you.
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1          Q      I'll start over.

2          A      Okay.  Thanks.
3                        (Whereupon, witness perusing
4                        document.)
5    BY THE WITNESS:

6          A      Okay.
7    BY MR. HOFFMAN:

8          Q      So does Ms. Bradshaw's testimony about

9    how far back Baker Tilly's copies of invoices went

10    help refresh your memory on the subject of how far

11    back did Baker Tilly's invoices go when the TTO

12    asked to get them?

13          A      That doesn't help me.
14          Q      Okay.  So you have no idea how far

15    back Baker Tilly's invoices go, right?

16          A      I did not look at the Baker Tilly
17    invoices back that far.  That would have been work
18    she would have worked on.
19          Q      How far back did the TTO's copies of

20    invoices go for its payments for District 204's

21    audits?

22          A      I don't know.
23          Q      There were many years in which the TTO

24    did not have copies of invoices for these costs,
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1    correct?

2          A      I don't know.
3          Q      So you have no idea why in Theissen's

4    letter, Exhibit No. 13, the claim only went back to

5    2006?

6          A      No.
7                 MR. KALTENBACH:  I'll object as vague.

8    BY MR. HOFFMAN:

9          Q      Let's take a look at --

10                 MR. KALTENBACH:  Hold on.

11                      Can you pause for a minute so I

12    have a chance to state my objection?

13                 THE WITNESS:  I'm sorry.

14                 MR. KALTENBACH:  That's okay.

15                 MR. HOFFMAN:  Let's mark this.

16                        (Whereupon, TTO Deposition

17                        Exhibit No. 10 was marked for

18                        identification.)

19                        (Whereupon, document

20                        tendered.)

21    BY MR. HOFFMAN:

22          Q      The document that I marked as TTO

23    Deposition Exhibit No. 10 is a document that comes

24    from the files produced to us in this case.  It
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1    appears to be a printout that runs through

2    August 31st, 2013, that provides backup or at least

3    correlates with the amount --

4          A      Okay.
5          Q      -- that is in Mr. Theissen's letter,

6    Theissen Exhibit 13.  I'll show that to you, so you

7    understand the same thing that I understand.

8                        (Whereupon, document

9                        tendered.)

10    BY THE WITNESS:

11          A      Okay.
12    BY MR. HOFFMAN:

13          Q      And you see that the amounts are the

14    same; yes?

15          A      Yes.
16          Q      Are you familiar with this document,

17    TTO Deposition Exhibit No. 10?

18          A      I don't recall seeing this before.
19          Q      Do you know why this is limited to the

20    2006 to 2012 period noting that this was created

21    during the time you were treasurer?

22          A      No.  And I didn't begin as treasurer
23    until October of 2013.
24          Q      Oh, I'm sorry.  My mistake.  Never
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1    mind.

2                      And you've never seen this in the

3    files of your --

4          A      I have not, no.
5                 MR. HOFFMAN:  Let's mark this as 11

6    and this as 12.

7                        (Whereupon, TTO Deposition

8                        Exhibit No. 11 and TTO

9                        Deposition Exhibit No. 12 were

10                        marked for identification.)

11                        (Whereupon, documents

12                        tendered.)

13    BY MR. HOFFMAN:

14          Q      All right.  I'm going to provide you

15    with two tables of charts.  These appear to be a

16    list of audit fees for which the TTO is making a

17    claim in this case.  The first one, which has the

18    larger font and has a grand total of 473,000 and

19    change, is TTO Deposition Exhibit No. 11.

20                      The second one with the smaller

21    font has a grand total of 511,068.60, which also

22    corresponds to the amount stated in the amended

23    complaint.

24          A      Okay.

Page 97

1          Q      I just want to make sure that you

2    understand what I understand, and there's no hiding

3    of the ball here.

4          A      Okay.
5          Q      So are you familiar with these

6    printouts?

7          A      I have not seen this before until you
8    just handed it to me.
9          Q      Is this Kelly Bradshaw's work, to the

10    best of your knowledge?

11          A      I don't know.
12          Q      Well, who did this?  Who created these

13    charts?

14          A      I don't know.
15          Q      Are these charts the basis for the

16    claim that the TTO has made in this case for

17    repayment of audit fees from District 204?

18          A      I don't have firsthand knowledge of
19    that.
20          Q      You really don't know what that is?

21          A      I can understand what it is by looking
22    at it.
23          Q      Okay.

24          A      I know that the --
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1          Q      That's good.

2          A      -- $511,000 number is a number I am
3    familiar with.
4          Q      Right.  That's the amount of the

5    claim, right?

6          A      Yes.
7          Q      Okay.  So this is the backup which

8    details all the invoices that add up to the 511,000

9    number, correct?  Yes?

10          A      Are you asking me if it appears that
11    way?
12          Q      Yes.

13          A      Yes.
14          Q      I mean, you are the treasurer of the

15    TTO and --

16          A      Yes.
17          Q      -- you're the designated

18    representative here, so --

19          A      It would appear that way.
20          Q      Okay.  Great.  Terrific.

21                      And you see in the -- Do you know

22    why the claim amount increased in this case from

23    473,000 to 511,000?

24          A      If I look through it, I might be able
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1    to explain that.
2          Q      Well, presumably, there are a few more

3    invoices that got thrown on that added up to a

4    bigger number.  I think I can figure that out.

5          A      Okay.
6          Q      What I'm asking is, do you know of

7    any -- Why did the claim amount increase in this

8    case?  What happened to make it increase?

9          A      I believe your explanation would be
10    the appropriate explanation.
11          Q      Well, who went back and looked through

12    what records to find additional invoices to add on

13    to your claim?

14          A      Kelly Bradshaw.
15          Q      And at whose direction?

16          A      I don't know.
17          Q      When did that take place?

18          A      I don't know.
19          Q      Okay.  And you have no idea when these

20    documents were created?

21          A      There is no reference date, no.
22          Q      Okay.  Do you see on the bottom

23    right-hand -- or excuse -- the far right-hand

24    column of TTO Exhibit No. 11, it says, "Invoice
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1    Copy."  And for the first 20 or so entries, it says

2    "No"?

3                      Do you see that?

4          A      I do.
5          Q      Does that correctly reflect that the

6    TTO does not have the actual invoices from the

7    Baker Tilly firm for District 204's audits for

8    those time periods?

9          A      I don't know.
10          Q      Well, do they or don't they?  With

11    respect -- Without regard to this document, does

12    the TTO have a copy of the invoices sent from

13    Baker Tilly to the TTO for District 204's audits

14    for the 1993 through 1995 time period?

15          A      If you're asking me --
16                 THE WITNESS:  Okay.

17                 MR. KALTENBACH:  If you want to

18    consult with me on if it's privileged or not, we

19    can discuss that.

20                 THE WITNESS:  No.

21                 MR. KALTENBACH:  But otherwise --

22    Okay.

23    BY THE WITNESS:

24          A      If you're asking me to speculate that
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1    we have these or don't have these, I cannot
2    speculate.  I can only tell you, I don't know
3    because I don't have firsthand knowledge of these
4    documents.
5    BY MR. HOFFMAN:

6          Q      Okay.  And you see that the answer

7    for -- Well, the answer for "No" for "Invoice Copy"

8    went from "No" into the next document, it says

9    "GL," which is "general ledger," correct?

10          A      Yes.
11          Q      And so is it true that the TTO is

12    relying on general ledger entries for some of the

13    audit costs that it's claiming in this case?

14          A      It would appear that they were
15    recorded in the general ledger, yes.
16          Q      Do you know why the TTO appears to be

17    missing records from its files?

18          A      No.
19          Q      Are you aware of a flood that occurred

20    or that Bob Healy claimed occurred at the TTO's

21    offices?

22          A      I have heard that, but I don't know
23    anything about it.
24          Q      What have you heard about it?
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Page 102

1          A      I heard that there was a flood that
2    damaged records.
3          Q      When was that?

4          A      I don't know.
5          Q      Who told you that?

6          A      Lauralee.
7          Q      When did she tell you that?

8          A      When I first started.
9          Q      Okay.  And what did she say -- What

10    records were lost as a result of the flood?

11          A      We didn't have a detailed conversation
12    about that.
13          Q      Didn't you think it was important to

14    know what records were missing from your files --

15                 MR. KALTENBACH:  Object --

16    BY MR. HOFFMAN:

17          Q      Didn't you think it was important to

18    know what records were missing from your files?

19          A      Okay.
20                 MR. KALTENBACH:  Objection.

21    Argumentative.

22    BY MR. HOFFMAN:

23          Q      Didn't you think it was important to

24    know what documents were missing from the TTO's
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1    files?

2                 MR. KALTENBACH:  Objection.

3    Argumentative.  You've asked it twice.

4                 MR. HOFFMAN:  I haven't gotten an

5    answer.

6                 MR. KALTENBACH:  Because I objected.

7                 MR. HOFFMAN:  Because you keep

8    interrupting.

9                 MR. KALTENBACH:  I'm objecting.

10    BY MR. HOFFMAN:

11          Q      Go ahead.  You can answer.

12                 MR. KALTENBACH:  You can answer based

13    on my objection.  Go ahead.

14    BY THE WITNESS:

15          A      No.
16    BY MR. HOFFMAN:

17          Q      Why didn't you think it was important?

18          A      Historical documents didn't have
19    relevance to the current operation.
20          Q      Well, they do have relevance to this

21    lawsuit, don't they?

22          A      Understood.
23          Q      And you're seeking $4.6 million from

24    District 204 based on things that happened in the
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1    past, some as far back as 20 years ago, aren't you?

2          A      Yes.
3          Q      And so isn't it important to have an

4    understanding as to what documents the TTO does and

5    doesn't have from that relevant time period?

6          A      I understand that when there was a
7    flood that they salvaged as much of the
8    documentation as they could by drying it out.  If
9    the documents don't exist, I don't know why.  And I
10    don't question why they were lost or what was lost
11    because they're historical documents, and they were
12    not relevant to the operations when I was there.
13                 MR. HOFFMAN:  Let's mark this, please.

14                        (Whereupon, TTO Deposition

15                        Exhibit No. 13 was marked for

16                        identification.)

17                        (Whereupon, document

18                        tendered.)

19    BY MR. HOFFMAN:

20          Q      TTO Exhibit No. 13 is another set of

21    documents that came from the production that we

22    received in this case from the TTO.

23          A      Okay.
24          Q      These appear to be a series of general
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1    ledger printouts or portions of general ledger

2    printouts that relate to amounts for your claim

3    against the TTO as to audits fees.

4                      Is that what this looks like to

5    you?

6          A      Yes.
7          Q      Okay.  And who provided this -- who

8    provided this -- I'm sorry.

9                      Who was the person who selected

10    these particular items to capture in a report to

11    form the basis of the TTO's claim?

12          A      I'm not certain.
13          Q      So you don't know who did this work

14    that's reflected in TTO Exhibit No. 13, do you?

15          A      I'm not --
16                 MR. KALTENBACH:  Objection.  Vague.

17                      You can answer.

18    BY THE WITNESS:

19          A      I'm not certain.
20    BY MR. HOFFMAN:

21          Q      Okay.  Do you know the parameters for

22    which -- Now, the work was done, it says in the

23    upper left-hand corner, on May 11th of 2015.

24                      Do you see that?
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1          A      I do.
2          Q      And that was during the time you were

3    treasurer, right?

4          A      Yes.
5          Q      Okay.  And so do you remember having

6    any discussions with Kelly Bradshaw or anybody

7    else, Lauralee, whoever it might have been, around

8    that time about going back through the general

9    ledger entries for the TTO and finding things that

10    might be related to the annual audits of

11    District 204?

12          A      I know that we've been pulling
13    documents for a long time.
14          Q      Okay.  But specific with respect to

15    the District 204 annual audits and these general

16    ledger entries, do you know who was assigned that

17    job and what they were told to do with respect to

18    that job?

19          A      I don't recall.
20          Q      Okay.  And so when you look at the

21    first page of TTO Deposition Exhibit No. 13, there

22    is a listing for -- the first one says "Business

23    Services" -- it says "S-e-r," but that's short for

24    "Business Services," correct?
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1          A      Yes.
2          Q      And it says, "Annual Audi," A-u-d-i,

3    but we can make sense of that and say it's "Annual

4    Audit," right?

5          A      Yes.
6          Q      Okay.  So that's something that the

7    TTO believes was for the annual audit of

8    District 204, correct?

9          A      Yes.
10          Q      Okay.  And then you see the second --

11    Now, that's an entry dated July 1 of 1993, correct?

12          A      Correct.
13          Q      And the second entry is basically the

14    same, although the amount is different.

15                      The third entry is for July 15th

16    of 1993.

17                      Do you see that?

18          A      I do.
19          Q      And then it also says "Business

20    Services Annual Audit"; but unlike the last two

21    entries, there's no reference to District 204 in

22    the "Business Services" column, correct?

23          A      Correct.
24          Q      Okay.  So how did somebody know that
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1    that $8,000 charge had to do with District 204 and

2    not the TTO or some other entity's audit?

3          A      I don't know.
4          Q      We see from the chart that we looked

5    at in TTO Deposition Exhibit No. 11 and 12 that the

6    1993 general ledger entries didn't have supporting

7    invoices.

8                      And so how does the TTO know that

9    this $8,000 charge was for District 204's audits in

10    light of that fact?

11          A      I don't know.
12          Q      There's another listing on this for

13    September 15th of 1993 and, like the last one we

14    just looked at, there's no indication this has

15    anything to do with District 204.

16                      How does the TTO know that this

17    has to do with District 204's audits?

18          A      I don't know.
19          Q      There's another listing for

20    November 15, 1993, the second entry, with that

21    date, and instead of "District 204" in the prior

22    entry, it says "All," and it's for $800.

23                      Do you see that?

24          A      I do.

Page 109

1          Q      How does the TTO know that that entry

2    has to do with District 204's annual audit?

3          A      I don't know.
4          Q      Why if this related to "all" something

5    would this amount then be specific to District 204?

6          A      I could only answer that based on
7    practice, not on certainty with my personal
8    knowledge.
9          Q      Okay.  Now, let's take a look at the

10    entry for May 13th, 1994.

11          A      Okay.
12          Q      It says, "District 204 Balancing."

13          A      Okay.
14          Q      "Yes"?

15          A      Yes.  I see that.
16          Q      Why does -- Why does the TTO take the

17    position that this invoice for balancing work was

18    actually for the District 204 annual audit?

19          A      You're asking me why the TTO has this
20    listed as annual audit work?
21          Q      Right.  And if you see, if you look at

22    TTO Deposition Exhibit No. 12 which has the

23    $511,000 claim figure that adds up to --

24          A      Okay.
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Page 110

1                 MR. KALTENBACH:  Make sure that's

2    correct.

3    BY MR. HOFFMAN:

4          Q      -- [continuing] that adds up to the

5    amount of the claim, do you see here -- just a

6    second -- do you see here where my thumb is

7    (indicating) that there's an entry for 5/13/1994

8    for District 204 balancing?

9          A      Yes.
10          Q      And that that is a part of the

11    ultimate claim for $511,000 contained in the

12    complaint?

13          A      Yes.  I see that.
14          Q      And my question is, why is an invoice

15    that's clearly marked as balancing part of your

16    claim for fees that you're seeking to recover for

17    District 204's annual audits?

18          A      Are you asking for my opinion?
19          Q      I'm asking for your testimony as the

20    designated representative of the TTO.

21          A      Balancing would be part of the annual
22    audit.
23          Q      Okay.  We talked earlier about

24    balancing being part of the TTO's responsibilities

Page 111

1    in connection with reconciliation work.

2                      Why is your testimony different

3    now?

4          A      I don't think my testimony is
5    different.
6          Q      Explain why balancing work is not the

7    responsibility of the TTO.  You said that -- You

8    said earlier that balancing work was the

9    responsibility of the TTO and that the auditors,

10    from time to time, helped out with that function.

11          A      Yes.
12          Q      So why would you seek in this case to

13    recover an amount of money that had to do with

14    balancing work?

15          A      If balancing -- If there were numbers
16    that the auditors discovered that did not match and
17    they needed to do the research to understand why
18    they didn't match, that may be referred to as
19    balancing.
20          Q      Well, you say "it may be," but you

21    don't have a copy of the invoice.  All you have to

22    go on is the general ledger entry as reflected in

23    Exhibit No. 12.

24                      So aside from your speculation as

Page 112

1    to what it might mean, what exactly is that charge

2    for $2,343 that you're asking District 204 to pay

3    you back for?

4          A      I would have to see the documents, and
5    I'd have to understand the work papers.  I'm
6    telling you that, based on my experience, my
7    professional experience, that this could be part of
8    the annual audit.
9          Q      It could be, but you're not sure?

10          A      Unless I see the source documents, no.
11          Q      And when you say "the source

12    documents," you mean the bill from Baker Tilly?

13          A      Not necessarily; it might require
14    something more than that.  I may have to see the
15    work papers.
16          Q      Okay.  Has anybody looked at the work

17    papers to make sure that this is a proper part of

18    your claim?

19          A      I don't know that we'd have those work
20    papers.  They may be the auditor's work papers.  I
21    do not know what the source documents would be.
22          Q      There is also a claim for -- There's

23    an entry on TTO Exhibit No. 13 dated March 3, 1994.

24          A      Yes.

Page 113

1          Q      And it says it's for audit, and it's

2    in the amount $4,655, right?

3          A      Yes.
4          Q      How do you know that that's the audit

5    of District 204 that we're talking about here?

6          A      I don't know.
7          Q      And isn't it true that the entry --

8    Let me just make sure I've got my numbers right.

9    Give me one second.

10          A      Sure.
11                        (Whereupon, counsel perusing
12                        document.)
13    BY MR. HOFFMAN:

14          Q      I don't want to run through every page

15    of this document.

16                      So is it fair to say if I asked

17    you the same sorts of questions with respect to

18    other years that are set forth in TTO Deposition

19    Exhibit No. 13, your answers would be the same,

20    which is that you don't have any information about

21    particular entries in this document?

22                 MR. KALTENBACH:  I'm going to object

23    as to vague and that it mischaracterizes.

24                      You can answer, Dr. Birkenmaier.
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Page 114

1    BY THE WITNESS:

2          A      Based on the description that's
3    provided and absent the source documents to
4    understand fully what the charges are, at this
5    time, in this room, I could not tell you.
6    BY MR. HOFFMAN:

7          Q      Now, you also have printouts for the

8    318 category, which is Legal Fees, correct, if you

9    turn to Page 3 of Exhibit 13?

10          A      Yes.
11          Q      And you see that the very last entry

12    dated June 30, 1994, for William F. Gurrie --

13          A      Yes?
14          Q      -- has a reference for District 204,

15    and it says "Business Services, Legal Services."

16                      Do you see that?

17          A      I do.
18          Q      Did William F. Gurrie provide legal

19    services, to your knowledge?

20          A      Not to my knowledge.
21          Q      Okay.  Do you know why this entry and

22    there's a number of other entries like it for

23    William F. Gurrie are listed under Source Code 318?

24          A      I do not.

Page 115

1          Q      Are those entries included in the

2    TTO's claim in this case or you don't know?

3          A      I don't know.
4          Q      Do you see on TTO Exhibit No. 12,

5    which contains the amount that TTO is seeking to

6    recover in this case on this issue -- do you see

7    that there are a number of descriptions for

8    "Business Services, Legal Services" listed in the

9    "Description" column?

10          A      I do.
11          Q      Do you know why those exist?

12          A      I do not.
13          Q      Do you know what type of work

14    William F. Gurrie was performing when the

15    description placed in the general ledger for the

16    TTO was listed as "Business Services, Legal

17    Services"?

18          A      I do not.
19                      Do you want that back?
20          Q      You can place it right here

21    (indicating).

22          A      Okay.
23
24

Page 116

1                        (Whereupon, TTO Deposition

2                        Exhibit No. 14 was marked for

3                        identification.)

4    BY MR. HOFFMAN:

5          Q      Dr. Birkenmaier, I'm handing you TTO

6    Exhibit No. 14.

7                        (Whereupon, document

8                        tendered.)

9    BY MR. HOFFMAN:

10          Q      This is a document that came from the

11    files that were produced to us.  I didn't print out

12    the whole series of printouts that date back to

13    March 9th of 2015 according to the date in the

14    upper left-hand column.

15          A      Okay.
16          Q      This is just the first set of

17    printouts for the first few years involved in the

18    TTO's claim.

19          A      Okay.
20          Q      Have you seen this document before,

21    please?

22          A      Not that I recall.
23          Q      Okay.

24          A      It's possible.

Page 117

1          Q      And do you see that somebody went

2    through and apparently made some -- Oh, what is

3    this document?

4          A      This would be the Statement of Fund
5    Accounts.
6          Q      Which I know it says that at the top.

7          A      Right.
8          Q      What does that mean?

9          A      It would identify any expenditures
10    that were made.
11          Q      From which fund and on what basis?

12          A      I cannot specifically tell that this
13    was distributed among funds.  The only thing that I
14    can tell you is that it appears to only be the
15    education fund based on the account number at the
16    top of this document.
17          Q      When you say "the education fund,"

18    that's Fund No. 100?

19          A      No.  That's Fund 1.  "2520" would be
20    the business services.  "317" would be audit
21    services up on the very top line where it says
22    "Account."
23          Q      Oh, I see.  Thank you.  Got it.

24          A      In addition to that, if you flip to
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Page 118

1    the next page where it says the low and high
2    parameters --
3          Q      Yes.

4          A      -- it shows that it was run from
5    July 1st, '93, to 10/31 of 1996 with a single
6    account that would be audit services in fiscal
7    services in the education fund.
8          Q      What does the column that says "100"

9    mean?

10          A      That means that that is the general
11    ledger that the expenditure was posted to.
12          Q      And what is 100?

13          A      The TTO.
14          Q      Okay.  And who made the selections

15    indicated by the arrows on the right?

16          A      I don't recall.  I don't think I know.
17          Q      Thank you.

18                 MR. HOFFMAN:  We're at 12:20.  Why

19    don't we check and see if your food is here?  And

20    we'll knock it out.

21                 THE WITNESS.  Thank you.  I appreciate

22    that.

23
24

Page 119

1                        (Whereupon, a lunch recess

2                        was had from 12:20 p.m. to

3                        12:58 p.m.)

4    BY MR. HOFFMAN:

5          Q      Let us shift gears to the issue

6    involving the TTO's claim in this case for what it

7    views as unpaid pro rata expenses --

8          A      Okay.
9          Q      -- and LT's response that the parties

10    had agreed to have the TTO funds for business

11    functions of LT.

12                      You're familiar with that issue;

13    yes?

14          A      I am familiar with their claim.
15          Q      Okay.  And you're here to testify for

16    the TTO on that issue, correct?

17          A      All right.  Terrific.
18                 MR. HOFFMAN:  Let's mark this, please.

19                        (Whereupon, TTO Deposition

20                        Exhibit No. 15 was marked for

21                        identification.)

22                        (Whereupon, document

23                        tendered.)

24

Page 120

1    BY MR. HOFFMAN:

2          Q      All right.  TTO Deposition Exhibit

3    No. 15, Dr. Birkenmaier --

4          A      All right.
5          Q      -- is a recent article in which you

6    are quoted.

7          A      Yes.
8          Q      Have you seen this before?

9          A      I have.
10          Q      And it says here on the second page,

11    "TTO officials argue that the March 21, 2000 vote

12    is inconclusive and that the meaning of the word

13    'accept' is unclear."

14                      Is that a correct statement --

15          A      I'm sorry.  Where are you?
16          Q      I'm sorry, in the middle of the page.

17          A      Middle of the page.
18          Q      Do you see at the top of the page,

19    there's a reference to the March 21, 2000 meeting

20    of the Lyons TTO Board?

21          A      I do, yes.  Okay.  So you're going
22    down to my quote?
23          Q      It says up above that the three-member

24    board voted two to nothing to, quote, "accept the

Page 121

1    proposal given to the Lyons Township Trustees of

2    Schools by Cook County High School District 204,"

3    end quote, according to the minutes of the meeting.

4                      Do you see that?

5          A      I do see that.
6          Q      Okay.  And you're familiar with that

7    meeting and the minutes from that meeting, aren't

8    you?

9          A      I am.
10          Q      Okay.  This case was filed in 2013,

11    and you became the treasurer in October of 2013.

12                      When did you first review the

13    minutes of the TTO board meeting from March 21,

14    2000?

15          A      I don't recall the specific date.
16          Q      Was it back around the time the

17    lawsuit was filed, or was it more recently, like in

18    the last few months?

19          A      It hasn't been in the last few months,
20    but it wasn't initially when I was hired either.
21          Q      Okay.  So was it more like 2016?

22          A      If I was going to guess, I would say
23    it was somewhere in my tenure, maybe 2015.  I don't
24    know.
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Page 122

1          Q      Okay.

2          A      I can't be specific.
3          Q      Okay.  And who at the TTO was charged

4    with the task of trying to go back and look at the

5    minutes and other documents of the TTO to get a

6    handle on this issue?

7          A      There were a variety of people.  I
8    would do some of the work, and I believe Lauralee
9    did some of the work.  Kelly has done some of the

10    work.  More recently, we've had other staff.
11          Q      Now, it says, "TTO officials argue

12    that the March 21, 2000 vote is inconclusive."

13                      Is that a correct statement of

14    the TTO's position?

15          A      Yes.
16          Q      And it also says, "and that the

17    meeting of the word 'accept' is unclear."

18                      Is that a correct statement of

19    the --

20          A      Yes.
21          Q      -- TTO's position?

22                      "Yes"?

23          A      Yes.
24          Q      Okay.  And what is it about the

Page 123

1    March 21, 2000 vote that the TTO believes to be

2    inconclusive?

3          A      Okay.  There's no documentation that
4    is set forth in an intergovernmental agreement or
5    any sort of formal agreement.  There is no action
6    that was taken by the LT Board of Education.
7                      The specific minutes say
8    "accept," which can have multiple meanings as
9    opposed to a more definitive use of the word

10    "approve."
11                      In addition to that, the minutes
12    also reflect that there were additional questions
13    that needed to be answered and issues that had to
14    be researched.
15          Q      Does the parties' 12-year course of

16    dealing with respect to the payment for the

17    TTO's -- the TTO's payment of LT's business

18    expenses have any impact on your view as to the way

19    in which the March 21, 2000 meeting minutes should

20    be interpreted?

21                 MR. KALTENBACH:  I'll object to the

22    extent it may call for a legal conclusion.

23                      But you can answer,

24    Dr. Birkenmaier.

Page 124

1    BY THE WITNESS:

2          A      Can you ask that question again?  I'm
3    not sure I'm following you clearly.
4    BY MR. HOFFMAN:

5          Q      Okay.  You understand that from 2000

6    to 2012, the parties, meaning the TTO and LT, had a

7    course of dealing by which the TTO provided

8    pro rata invoices, and LT responded with a

9    memorandum setting forth the costs of their

10    business services and any net payment that might be

11    due offsetting the second against the first?

12          A      I am aware of those documents.
13          Q      Yes.  And are you aware of any time

14    between 2000 and 2012 that anybody associated with

15    the TTO ever said in words or substance to LT, "We

16    do not accept this statement of the cost of your

17    business services, and we won't pay it"?

18          A      I have no knowledge of that.
19          Q      Does the course of dealing of the

20    parties in any way influence how you look at the

21    March 21st, 2000 minutes and attempt to decide what

22    they mean?

23                 MR. KALTENBACH:  Same objection.

24                      You can answer, Dr. Birkenmaier.

Page 125

1    BY THE WITNESS:

2          A      No.
3    BY MR. HOFFMAN:

4          Q      Why not?

5          A      Again, the word "accept" doesn't
6    indicate to me that it was a conclusive action.
7          Q      Okay.  And it would have to use the

8    word "approve" in order to be conclusive to you,

9    correct?

10          A      That would be the appropriate
11    practice, yes.
12          Q      Okay.  Why would -- When I deposed

13    Mr. Theissen, he said it was his view that "accept"

14    meant "acknowledge the receipt of."

15                      Are you aware of that testimony?

16          A      I'm not aware of his testimony.
17          Q      Are you aware that it is

18    Mr. Theissen's position that the word "accept" as

19    used in the March 21st, 2000 minutes means that the

20    TTO was acknowledging the receipt of a proposal?

21          A      Yes.  I'm aware of that.
22          Q      Is that the TTO's position or just

23    Mr. Theissen's?

24          A      I believe it's the TTO's position.
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Page 126

1          Q      Okay.  And are you aware of any other

2    instance at any time between 2000 and 2012 that the

3    trustees of the TTO ever held a vote on whether or

4    not they should acknowledge the receipt of a

5    proposal?

6          A      Not to my knowledge.
7          Q      Wouldn't that seem a little strange to

8    vote two to nothing to acknowledge the receipt of

9    something that they already had?

10          A      Are you asking for my opinion?
11          Q      Yes.

12          A      No.
13          Q      Why do you think that's not unusual?

14          A      I think that, oftentimes, you can take
15    a concept and you can follow through and realize
16    that it's not a good concept and just abandon the
17    pursuit.
18          Q      Okay.  And in this particular

19    instance, what evidence do you have, if any, that

20    the TTO decided not to pursue this agreement with

21    LT and abandoned it or didn't think it was a good

22    agreement, as you just said?

23          A      Well, I think there's multiple things
24    that occurred.  No. 1, the things that were
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1    identified in that set of minutes, meaning
2    follow-up with the workers' comp issue, insurance
3    issues, employee evaluations, the fact that the
4    pro rata invoices to all of the districts on an
5    annual basis did not include any of the costs that
6    LT was proposing be absorbed into the TTO
7    operation; I think all of those factors --
8          Q      What do you mean by the last one you

9    just said?

10          A      The letter from Lisa Beckwith
11    indicated that they were proposing that they
12    would -- that the TTO would pay for the cost of
13    business service operations.
14          Q      Right.  And --

15          A      And there's no evidence that that was
16    ever undertaken at the TTO.
17          Q      What do you mean "undertaken," that

18    there never an actual --

19          A      There was never any --
20          Q      -- payment made?

21          A      There was no payment made and the
22    cost, if it had been a cost to the TTO, would have
23    been reflected in the TTO expenditures and,
24    therefore, would have been reflected in the

Page 128

1    pro rata bills that went out to all of the
2    districts.
3          Q      Was the amounts that the TTO paid for

4    LT's business services included within the TTO's

5    expenses?

6          A      Not to my knowledge; there were no
7    payments to LT for services.
8          Q      How do you know that they weren't

9    included?

10          A      Because when you would receive the
11    pro rata bill, it wasn't -- every year, it was
12    consistent.  There was no indication -- and since
13    I've been there, I've seen that there was no
14    evidence where those TTO costs would have been
15    added on top of.
16          Q      You went back and looked at the

17    pro rata files, the files at the TTO relating to

18    receipt of payments for the pro rata expenses,

19    right?

20          A      Yes.
21          Q      And you saw that, in some instances,

22    the TTO had acknowledged receipt of partial payment

23    and checked off District 204's partial payment or

24    net payment in some of the years that we're talking

Page 129

1    about.

2                      You did see that, correct?

3          A      I'm familiar with one year.
4          Q      Okay.

5          A      The very first year, I think I recall
6    that.  I believe it was 1999.
7          Q      Do you recall a year in which -- The

8    first year --

9          A      Or maybe 2000.
10          Q      -- of this agreement is 2000.

11          A      Okay, perhaps.
12          Q      And what did you see in that respect?

13          A      I saw that there was a partial payment
14    of about $59,000.
15          Q      And you saw that it was checked off by

16    the TTO?

17          A      As received?
18          Q      Well, what do you -- There was a

19    checkmark next to it?

20          A      I mean, it was listed that it was
21    received and that it was paid, and it was logged as
22    paid.
23          Q      Do you see any year in which someone

24    wrote something like "Bob said it was okay" --
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Page 130

1          A      I have not.
2          Q      -- where there was no payment?

3          A      I have not.
4          Q      If someone made a notation like that,

5    what would that mean to you?  I'll show it to you

6    later.

7          A      I don't know what it would mean.
8          Q      Okay.  Did you read the testimony

9    taken in this case of Judge Hartigan, who was a

10    trustee and who voted at the March 21st, 2000 board

11    meeting?

12          A      I think -- I believe I saw that.
13          Q      Okay.  And what did you -- What, to

14    your understanding, did Mr. -- or actually, I

15    should say "Judge Hartigan" say?

16          A      That I would need to see the
17    documentation.  I don't recall that specifically.
18          Q      Did it have any significance to you in

19    terms of what the trustee who voted in favor of

20    that said happened at the meeting?

21          A      Based on my recollection of what I saw
22    in the minutes, but not in the transcript, it
23    indicated to me that there were follow-up things
24    that needed to be taken care of and researched.

Page 131

1          Q      Okay.  But I'm talking about the

2    transcript of his testimony.

3                      What did --

4          A      You would have to show me that
5    transcript.  I'm sorry.  I don't recall it.
6          Q      Sure.  It's Theissen Exhibit 7.

7                        (Whereupon, Theissen Exhibit

8                        No. 7, previously marked,

9                        was tendered to the witness.)

10    BY THE WITNESS:

11          A      Okay.  Thank you.
12    BY MR. HOFFMAN:

13          Q      So would that -- So given that he was

14    the trustee of the TTO and given that you read his

15    testimony -- Right?

16          A      I didn't read it.  I kind of --
17          Q      Did your lawyer show --

18          A      -- have seen --
19          Q      -- you part of it?

20          A      Parts of it, yes.
21          Q      So with that, what's your

22    understanding based on your review of what your

23    former trustee said about that meeting?

24          A      I would need some help referring to

Page 132

1    that.
2                      Can you help me with where to
3    find that?
4          Q      Go ahead.  Do your best.

5                      You'd have to read the whole

6    thing in order to see what he said?

7          A      No, no, no.  I'm looking for -- You're
8    asking me about the March 20th action?
9          Q      You are asserting a claim against --

10    You, the TTO, is asserting a claim against LT for

11    millions of dollars --

12          A      Yes.
13          Q      -- relating to this issue --

14          A      Yes.
15          Q      -- right?

16          A      Yes.
17          Q      And I'm asking you whether your

18    position is in any way affected by the testimony of

19    the trustee who voted at that meeting along with

20    another trustee who's dead.

21                      So the sole living trustee who

22    voted at that critical meeting, I'm asking you

23    whether your position is impacted in any way by

24    what he said at the deposition?

Page 133

1          A      And I will be happy to answer that as
2    soon as I can take a look and see what the
3    deposition says because I do not recall the details
4    of that.
5          Q      So if you don't know what the details

6    are, how can you -- how could this have any impact

7    on your position?

8                 MR. KALTENBACH:  Objection.

9    Argumentative.

10    BY THE WITNESS:

11          A      You asked me based --
12    BY MR. HOFFMAN:

13          Q      No, no, no.  I'm asking --

14          A      -- on the testimony --
15                 MR. HOFFMAN:  Fine.

16    BY MR. HOFFMAN:

17          Q      Go ahead.

18          A      You asked me based on the testimony --
19          Q      Yes.

20          A      -- of Judge Hartigan, and I'm saying
21    to you I --
22          Q      No.  That's not what I asked you.

23          A      I'm sorry.
24          Q      Let me ask you a better --
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1          A      I must have misunderstood.
2          Q      Let me ask you a better, clearer

3    question.

4          A      Okay.
5          Q      We know that Judge Hartigan is the

6    only living trustee who voted at that 2000 meeting.

7          A      Okay.
8          Q      Right?

9          A      I don't know, but you told me.  I
10    belive you.
11          Q      Well, Joseph Nekola is the other one,

12    and he's dead.

13          A      Okay.
14          Q      You don't know that Joseph Nekola is

15    dead?

16          A      I never knew Joseph Nekola.  I do know
17    he's dead.
18          Q      Well, I never knew Joseph Nekola

19    either, but I did an internet search, and I found

20    out that he's dead.

21          A      Okay.
22          Q      Are you telling me that you, until

23    this moment, were not aware --

24          A      I have heard that he --

Page 135

1          Q      -- that Joseph Nekola was dead?

2          A      I've heard that he has passed.
3          Q      Okay.  Well, those reports are

4    accurate.

5          A      Okay.  Thank you.
6          Q      So the only person at that meeting who

7    voted who's alive is Russell Hartigan.

8          A      Okay.
9          Q      And he testified in this case.

10          A      Okay.
11          Q      And I'm asking you whether the TTO's

12    position on what happened at that meeting is in any

13    way impacted or affected by his testimony in this

14    case?  That's a "yes" or "no" question.  I'm not

15    asking what he's testified to.

16                      I'm asking whether your position

17    is affected, guided, shaped, or in any way based on

18    or impacted by his testimony?

19                 MR. KALTENBACH:  I'm going to object.

20    I think that level of detail may be beyond the

21    scope.

22                      But you can answer the question,

23    Dr. Birkenmaier.

24

Page 136

1    BY THE WITNESS:

2          A      I am not driven by my perspective on
3    this based on Judge Hartigan's testimony or
4    interpretation.
5    BY MR. HOFFMAN:

6          Q      Why is that?

7          A      Because the evidence that I've seen
8    and the claim that we've put forward, I believe
9    that there's enough substance to support the

10    current interpretation of my trustees and myself.
11          Q      So in your view, it doesn't matter

12    what Judge Hartigan said about the meeting; you've

13    got other facts and information that you view as

14    critical?

15          A      I don't know what Judge Hartigan said.
16    That's why I asked to see the testimony.
17          Q      Let me go back to TTO Exhibit No. 15,

18    please, Dr. Birkenmaier.

19          A      Okay.
20          Q      And on Page 2 in the middle, you're

21    quoted as saying, quote, "The language that our

22    board has in their minutes says that the proposal

23    they presented was accepted, so the interpretation

24    of the word accept is what is at crux of the

Page 137

1    disagreement, I believe," quote.

2                      Is that an accurate quotation

3    from you?  Did you say that?

4          A      Yes.
5          Q      Okay.  And we've already said that the

6    TTO believes that the meaning of word "accept" is

7    unclear.

8                      So what are the two different

9    interpretations, or maybe there are more than two

10    interpretations, of what you believe the word

11    "accept" could mean in this context?

12          A      You're asking for my opinion on the
13    word "accept," what I believe the meanings could
14    be?
15          Q      I'm not asking for your opinion.  I'm

16    not asking for a "could be."

17          A      Okay.
18          Q      I'm asking for the TTO's position as

19    to the meaning of the word "accept," and you've

20    testified that the TTO believes that the meaning of

21    word "accept" is unclear and that the word

22    "approved" would be --

23          A      Sure.
24          Q      -- clearer, but, because it's
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1    "accept," it's unclear.  And when I see "unclear,"

2    I think that means it could be subject to different

3    meanings --

4          A      Yes.
5          Q      -- right?

6                 MR. KALTENBACH:  Okay.  I was going to

7    say I'm going to object.  I think that was a long

8    question, and I'm not sure if it was compound or

9    not, but --

10    BY MR. HOFFMAN:

11          Q      So yes?

12                 MR. KALTENBACH:  -- I think the

13    witness seemed to understand it.

14                 MR. HOFFMAN:  Did she answer?

15                 THE REPORTER:  Yes.

16                 MR. HOFFMAN:  Okay.

17                 MR. KALTENBACH:  That's fine.

18    BY MR. HOFFMAN:

19          Q      Terrific.

20                      And so what are the different --

21          A      I'm sorry.  I answered "yes" to the
22    question of multiple meanings.
23          Q      Yes.

24          A      Yes.  Okay.

Page 139

1          Q      And so what are those multiple

2    meanings in the TTO's view as to the word "accept"

3    as used in the 2000 minutes?

4          A      It means to receive.  This is my
5    personal understanding.  The other meanings could
6    be to be resigned to, to be tolerant.  I mean, to
7    accept, in this particular context, I would say it
8    means to receive.
9                      If it was intended to say "I
10    approve," we specifically, as a best practice, use
11    the word "as approved" when there is an action that
12    is endorsed and followed.
13          Q      So when you say "it's a best practice"

14    and "we" using of the word "approved," what do you

15    mean?

16          A      When I say "it's a best practice," I
17    believe that across the board as an administrator,
18    as a superintendant, as a business manager, if a
19    board approves something, then I know I have their
20    endorsement to move forward on it.
21                      If we accept something, that may
22    just mean that we're taking it under consideration.
23    We're receiving something.
24          Q      And you've never seen any instance in

Page 140

1    any other minutes of the TTO board in which they

2    used the word or phrase "accept" or some form of

3    that word, correct?

4          A      Not that I recall.
5          Q      Okay.  Let me show you a document that

6    previously was marked as Theissen Exhibit No. 12.

7                        (Whereupon, Theissen Exhibit

8                        No. 12, previously marked,

9                        was tendered to the witness.)

10    BY MR. HOFFMAN:

11          Q      It's an August 19th letter from Healy

12    to Beckwith.

13                      Have you seen that document

14    before?

15          A      Yes.
16          Q      Okay.  And so you're familiar with the

17    five proposals that Healy laid out in this letter?

18          A      Yes.
19          Q      What is your understanding as to why

20    Healy was making these proposals?

21          A      I believe that he was laying out
22    responses and options to the request from the high
23    school.
24          Q      What is that belief based on?

Page 141

1          A      The way that they're laid out and the
2    variety of options that are provided; and it also
3    says based on the understanding of the board's
4    concerns.
5          Q      Okay.  You don't have any information

6    about this letter other than what you read in the

7    letter, correct?

8          A      Correct.
9          Q      You've never spoken with Lisa Beckwith

10    or with Bob Healy about this letter, have you?

11          A      No.
12          Q      Did you read Dr. Beckwith's testimony

13    given in this case?

14          A      No.
15          Q      And is there a reason you thought her

16    testimony -- Is there a reason you didn't read her

17    testimony?  Did you think it wasn't important?

18          A      It wasn't given to me as an
19    opportunity to read it.
20          Q      Okay.  And you see there are five

21    proposals laid out?

22          A      I do.
23          Q      Based on the information that's been

24    produced in this case, do you have any
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1    understanding as to which of the proposals the

2    parties focused their efforts on following the

3    issuance of this letter?

4          A      When you say "parties," I'm assuming
5    that there might be different focuses and
6    approaches on the information that's laid out.
7          Q      Let me ask you a better question.

8          A      Okay.
9          Q      Based on the five proposals listed in

10    the August 18, 1999 letter, and all of the

11    information that's available to us in this case to

12    look at what happened in this time period, do

13    you -- what is your understanding as to which of

14    the five proposals the TTO and LT moved forward

15    with in some manner?

16                 MR. KALTENBACH:  I object as to

17    foundation and the form of the question.

18                      You can answer.

19    BY MR. HOFFMAN:

20          Q      You can answer.

21          A      Okay.  I would not indicate that any
22    of these were necessarily followed.
23          Q      With respect to Proposal No. 2, isn't

24    that the proposal that led to the issuance of

Page 143

1    Dr. Beckwith's February 29th, 2000 memorandum

2    listing the positions involved and the business

3    functions that she proposed the TTO would assume?

4                 MR. KALTENBACH:  Same objection.

5    BY THE WITNESS:

6          A      I was going to say, can you ask me
7    that question again?  I'm not sure I'm following
8    you.
9    BY MR. HOFFMAN:

10          Q      Sure.  You're familiar with the

11    subsequent -- You know that there were subsequent

12    meeting between LT and the TTO and that there was a

13    memorandum that Lisa Beckwith sent to Bob Healy in

14    February of 2000 listing various positions and a

15    cost associated with the business functions --

16          A      Okay.
17          Q      -- right?

18          A      Yes.
19          Q      "Yes"?

20          A      Yes.
21          Q      Okay.  And so whether or not you feel

22    that there was a final agreement reached, and it

23    seems like you don't, will you agree that LT and

24    the TTO, after the date of this letter, were

Page 144

1    discussing Proposal No. 2, the funding by the TTO

2    of some of the district functions?

3          A      If you're asking what I believe --
4          Q      Yes.

5          A      -- I believe that 204 chose to pursue
6    Proposal No. 2.  I don't know that that was
7    necessarily accepted by anybody else other than
8    204.
9          Q      Okay.  And when and how did 204 accept

10    that proposal?

11          A      I have no idea.  I haven't seen any
12    evidence that they did have any formal action to
13    accept that.
14          Q      Is it your position on the June 2000

15    LT board minutes at which the LT board was

16    presented with a proposal of LT on this issue -- is

17    your position that that did not constitute an

18    acceptance by the LT board?

19          A      I couldn't speak to that.
20          Q      Why can't you speak to that?

21          A      I don't know what they were thinking.
22          Q      Okay.  So would it be fair to say that

23    LT would be in a better position to tell you what

24    their board did in 2000 with respect to this issue?

Page 145

1          A      Ask me that question again, please.
2          Q      So is it fair to say that LT and the

3    people who were there at the time, like Todd

4    Shapiro, who was the president of the board, and

5    Lisa Beckwith, who was the business manager, would

6    be in a better position to tell us what action LT's

7    board took in June of 2000 with respect to the

8    business functions agreement?

9                 MR. KALTENBACH:  Objection as to form

10    and foundation.

11    BY MR. HOFFMAN:

12          Q      You can answer.

13                 MR. KALTENBACH:  You can answer.

14    BY THE WITNESS:

15          A      I'm not really sure how to answer
16    that.  I mean, I think that they could tell me that
17    they accepted, as you said, a proposal to provide
18    this cost information to the TTO.  Whether that
19    constituted an approval of an agreement, I would
20    not draw that conclusion.
21    BY MR. HOFFMAN:

22          Q      Why not?

23          A      Because there's no formal
24    documentation that says that there was an agreement
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Page 146

1    or that it had been approved by the LT board.
2          Q      Okay.  Have you read the testimony of

3    Todd Shapiro, the president of LT's board, that was

4    taken in this case?

5          A      I have not.
6          Q      Was that because no one gave it to you

7    to read?

8          A      Correct.
9          Q      Did you ever -- Even though nobody's

10    given you the documents, given that you're the

11    representative of the TTO, did you ever ask to get

12    the testimony that was taken in this case by key

13    witnesses?

14          A      No.
15          Q      Why not?

16          A      I don't believe that that's my place
17    to be doing that.  I think that that's the
18    attorney's role.
19          Q      Okay.

20                        (Whereupon, TTO Deposition

21                        Exhibit No. 16 was marked for

22                        identification.)

23    BY MR. HOFFMAN:

24          Q      Doctor, I'm handing you TTO Deposition

Page 147

1    Exhibit No. 16.

2                        (Whereupon, document

3                        tendered.)

4    BY THE WITNESS:

5          A      Okay.
6    BY MR. HOFFMAN:

7          Q      This was part of the production we

8    received from the TTO, and these contain excerpts

9    from a series of what looks like manila files for

10    pro rata --

11          A      Okay.
12          Q      -- for the various districts.

13                      Is that what this document is?

14          A      It looks like it to me.
15          Q      Okay.

16          A      The first two state that's what it is.
17          Q      Right.  We talked about this a little

18    bit earlier.

19                      You see that there are a series

20    of checkmarks for the 1999 pro rata payments on the

21    first page?

22          A      I see that.
23          Q      And then on the second page, you see

24    there's a listing of the net payment of about

Page 148

1    $39,000 for District 204?

2          A      I do see that.
3          Q      Okay.  And then also included in that

4    file was the May 29th, 2001 letter from Healy to

5    Dennis Kelly with the amount of pro rata, as well

6    as the February 29th, 2000 memo from Lisa Beckwith

7    to Bob Healy on the payment of LT's business

8    functions.

9                      Do you see that?

10          A      I see that.
11          Q      Okay.  Can you tell me why the 2001

12    letter and the February 29th, 2000 letter were in

13    the pro rata -- Strike that question.

14                      Can you tell me why

15    Lisa Beckwith's February 29, 2000 memo was

16    contained in the TTO's pro rata file for the year

17    2000?

18          A      I cannot.
19          Q      Did you ever talk to anybody at the

20    TTO regarding that issue?

21          A      Of why it was kept there?
22          Q      Correct.

23          A      No.
24          Q      Well, your position is that there was

Page 149

1    no agreement to -- for the TTO to pay LT's business

2    function costs, right?

3          A      Yes.
4          Q      Okay.  And so why then would this

5    written memorandum on that issue be included within

6    the pro rata file, which also reflects a net

7    payment to the TTO?

8          A      Not only do I not know why it would be
9    there, I would not know when it would have been put
10    in there.
11          Q      So are you testifying that this --

12    that somebody might have snuck back into this file

13    years later and put the February 29th, 2000 memo in

14    the file?

15          A      No.  I'm not indicating that at all.
16    Somebody may have just included it in there as part
17    of the evidence of what occurred that year.
18          Q      Okay.  Are you aware of -- Have you

19    ever seen a single shred of paper to suggest that

20    anybody at the TTO ever contacted LT and said, "We

21    didn't get full payment of the 2000 pro rata.  You

22    can't make a net payment.  You have to give us the

23    entire amount of the pro rata expense"?

24          A      I have not seen anything other than
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1    this letter that you're showing me that says the
2    District's share is $165,000.
3          Q      Right.  But --

4          A      I haven't seen any other documentation
5    that says that --
6          Q      Do you have any understanding as to

7    why, through the year 2012, the TTO never, ever

8    disputed the net payment or the netting out of the

9    two things we're talking about, the pro rata

10    expenses and the cost of business functions?

11          A      No.
12          Q      Is that in any way significant to you,

13    that that course of --

14          A      That I don't have knowledge of why
15    that occurred?
16          Q      Yes.  I mean, don't you think that

17    12-year course of dealing has some significance

18    here?

19          A      No, I don't.  I mean, that's -- What
20    their operational practices are are not my current
21    concerns.
22          Q      So the way in which the TTO did things

23    in 2000 and 2001 are not important for you in

24    deciding the way things should have been done in

Page 151

1    2000 and 2001, correct?

2          A      What I am saying is that I think that
3    the people who were responsible for the operation
4    made the decisions about what was relevant and what
5    wasn't, and I'm not in a position to second-guess
6    their actions or intentions.
7          Q      And those are people at the TTO we're

8    talking about, right?

9          A      Yes.
10          Q      Let's take a look at the second to

11    last page, and this is in the -- I'm sorry.  Strike

12    that.

13                      Let's take a look at the pro rata

14    folder -- Yeah.  Let's look at the second to last

15    page, which has the pro rata billing folder for

16    2010.

17          A      Okay.
18          Q      And you see there's a statement or

19    there's a listing in a row for District 204.

20    There's amounts stated for $215,973.48, correct?

21          A      I see that.
22          Q      And you know that there was a billing

23    in the amount of about 215,000 for pro rata from

24    the TTO and --

Page 152

1          A      Okay.
2          Q      -- that there was a memorandum for

3    that year, for 2010, from LT to the TTO for the

4    cost of business functions which wiped that out

5    through an offset, right?  You understand that

6    that's what happened in 2010?

7          A      I don't know that that's an offset.
8          Q      Well, you're aware that -- you're

9    aware -- Let me start over.  Let's see if we can

10    make this more understandable.

11                      You're aware that, for 2010, the

12    TTO sent a pro rata expense bill to LT in the

13    amount of about $215,000, right?

14          A      Based on what you're showing me here,
15    yes.
16          Q      Well, based on anything, isn't that

17    what happened?  Don't you know what happened --

18                 MR. KALTENBACH:  Hold on.  Compound --

19    BY MR. HOFFMAN:

20          Q      --in 2010?

21                 MR. KALTENBACH:  Compound and

22    argumentative.

23    BY MR. HOFFMAN:

24          Q      You know what the facts are in this

Page 153

1    case, correct?

2          A      I know --
3                 MR. KALTENBACH:  Argumentative.

4    BY MR. HOFFMAN:

5          Q      Correct?

6                 MR. KALTENBACH:  Same objection.

7    BY THE WITNESS:

8          A      Yes.
9    BY MR. HOFFMAN:

10          Q      Yes.  So in 2010, the TTO sent a

11    pro rata bill of about 215,000, and then LT sent

12    one of its series of memos saying what the costs of

13    their business functions were in an amount that

14    equaled or exceeded the 215,000 amount, correct?

15          A      If that's what you're telling me, yes.
16    I have -- Yes.  Okay.
17          Q      Well, do you need me to tell you that,

18    or do you not know?

19          A      You're asking me to draw a conclusion
20    from a piece of paper that you gave me here.
21          Q      No, no, no.  I'm not asking about the

22    piece of paper.

23          A      Okay.
24          Q      I'm asking you, do you know what
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Page 154

1    happened in 2010 with respect to the pro rata

2    expense billing --

3          A      I would --
4          Q      -- as a matter of fact?

5          A      -- assume that they sent a memo, but
6    I'm not seeing evidence of that.
7          Q      Well, you've seen a memo in each and

8    every year from 2000 to 2012, correct?

9          A      I believe so.
10          Q      Right.  There is one for every year?

11          A      Okay.
12          Q      Yes?

13          A      Okay.
14          Q      Okay.  And so do you know what it

15    means when we see on this document, TTO Deposition

16    Exhibit 16, where there's a checkmark next to the

17    amount of the pro rata billing and it says, "Bob

18    said okay"?  Do you know what that means?

19          A      No.
20          Q      Okay.  Do you know who wrote that?

21          A      No.
22          Q      Do you know who Bob is?

23          A      I do.
24          Q      Would that be Bob Healy?

Page 155

1          A      Yes.
2          Q      Okay.  At the time, in 2010, do you

3    have any knowledge as to whether the TTO believed

4    that it was owed $215,000 by LT and that that

5    amount had not been properly accounted for?

6          A      I want to break that down.  I am aware
7    that they billed two hundred fifteen and believed
8    that they were owed that amount.  I cannot attest
9    to the other part of the question.

10          Q      Okay.  So in terms of what the TTO did

11    in 2010, not today here in this lawsuit, but in

12    2010 --

13          A      Okay.
14          Q      -- have you ever seen any evidence to

15    suggest that the TTO, in 2010, believed that it was

16    due and owing $215,000 without any respect to, you

17    know, setoffs or anything like that?

18          A      The only evidence I have is this
19    amount here that said, "You owe" -- "204 owes
20    $215,000."  That's the only evidence I would have.
21          Q      Okay.  And it also says, "Bob said

22    okay."

23                      Do you know what Bob was saying

24    "okay" to there?

Page 156

1          A      I do not.
2                 MR. HOFFMAN:  Let's mark this.

3                        (Whereupon, TTO Deposition

4                        Exhibit No. 17 was marked for

5                        identification.)

6                        (Whereupon, document

7                        tendered.)

8    BY MR. HOFFMAN:

9          Q      All right.  This should be an easy

10    one.

11                      Tell me what TTO Exhibit No. 17

12    is, please.

13          A      This is a listing of the history of
14    the pro rata billing to District 204 from fiscal
15    year '96 through fiscal year '13, the amount that
16    was billed, the amount that was paid, and any
17    amount that is unpaid to date.
18          Q      Okay.  And who prepared this document?

19          A      Kelly Bradshaw.
20          Q      And the $2,628,807 million figure

21    that's at the bottom of the "Receivable" column is

22    the amount of money that the TTO is claiming it's

23    owed in this lawsuit for this particular issue,

24    correct?

Page 157

1          A      Through FY3.
2          Q      Right, correct.  Through FY13.  Yes?

3          A      Through FY13, yes.
4          Q      Okay.

5          A      It's been amended, I believe, since
6    then with additional bills.
7          Q      Let's see about that.  We're going to

8    look at Bradshaw Exhibit No. 4, which is the

9    amended complaint.

10                        (Whereupon, Bradshaw Exhibit

11                        No. 4, previously marked,

12                        was tendered to the witness.)

13    BY MR. HOFFMAN:

14          Q      So I want you to take a look at that,

15    and you can tell me what amount in this complaint,

16    which is the current complaint that's on file for

17    the TTO, the TTO is seeking to recover with respect

18    to its pro rata expense billing.

19                        (Whereupon, witness perusing

20                        document.)

21    BY MR. HOFFMAN:

22          Q      If it helps you, I'm looking at

23    Paragraph 35.

24          A      Thank you.
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Page 158

1          Q      You're welcome.

2                        (Whereupon, witness perusing

3                        document.)

4    BY THE WITNESS:

5          A      Okay.
6                 MR. KALTENBACH:  Just for the record,

7    I think you said this is the complaint.  This is

8    the answer to the complaint, but --

9                 MR. HOFFMAN:  It contains the

10    complaint.

11                 MR. KALTENBACH:  Just so there's not

12    confusion later and we're trying to piece it

13    together.

14    BY THE WITNESS:

15          A      Okay.  This says the years 2000
16    through 2013.
17    BY MR. HOFFMAN:

18          Q      Yep.

19          A      The numbers are the same.
20          Q      Right.

21          A      What I am saying to you is that, in
22    addition, FY14 and FY5 would have been added to
23    this amount since this document.
24          Q      Well, you said "to your claim."  This

Page 159

1    is the document that -- This document we're looking

2    at, Bradshaw Exhibit No. 4 --

3          A      Okay.
4          Q      -- this is the claim of the TTO which

5    is set forth in the context of our answer to it.

6    And where in here is there any reference to the

7    fiscal year 2014 or 2015 pro rata invoices?  I know

8    there's --

9          A      There's nothing in here.
10          Q      Excuse me.

11          A      Um-hmm.
12          Q      I know it's an open issue between the

13    parties.

14          A      Okay.
15          Q      But I don't see it as part of the

16    claim you made in this case.

17          A      Okay.
18          Q      And I want you to tell me if I'm

19    wrong.

20          A      I believe that there was a filing
21    after December of 2014, but I may be mistaken.
22                 MR. HOFFMAN:  Okay.  Barry, because

23    this is an issue that involves pleadings, I don't

24    see the 2014 or 2015 pro rata billing expenses part

Page 160

1    of your claim in this case.

2                 MR. KALTENBACH:  I --

3                 MR. HOFFMAN:  Am I wrong?

4                 MR. KALTENBACH:  I don't think -- You

5    know, I'd have to go back and check.  I think this

6    is our most recent complaint.

7                 MR. HOFFMAN:  It is.

8                 MR. KALTENBACH:  I don't think --

9                 THE WITNESS:  Okay.

10                 MR. KALTENBACH:  -- there was another

11    one, so I don't think we are seeking recovery of

12    the deficit amount from 204 as part of this

13    pleading.

14                 MR. HOFFMAN:  Okay.

15    BY MR. HOFFMAN:

16          Q      Does your counsel's statement help to

17    clarify your view of --

18          A      Yes.
19          Q      -- what it is that you're seeking in

20    this case?

21          A      Yes.
22          Q      So TTO Deposition Exhibit No. 17 is a

23    complete statement of the amounts that the TTO is

24    seeking with respect to pro rata expenses at this

Page 161

1    time in this case?

2          A      Okay.
3          Q      Yes?

4          A      Yes.
5          Q      Okay.  Terrific.

6                      Let's take a look at the fiscal

7    year 2006.

8          A      On this sheet?
9          Q      On Exhibit No. 17.

10          A      Okay.
11          Q      And what does it say there on the far

12    right-hand corner under the column "Invoice Copy"?

13          A      "Missing our bill."
14          Q      Okay.  And what does that mean?

15          A      It means they were not able to find
16    the paper copy.
17          Q      Okay.  Do you know why that is?

18          A      I do not.
19          Q      Is that typical of the challenges that

20    you've faced in terms of going back and trying to

21    get records from the old days?

22          A      I wouldn't say that it's typical but,
23    occasionally, it will happen.
24                      Do you want this one back?
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Page 162

1                        (Whereupon, document
2                        tendered.)
3    BY MR. HOFFMAN:

4          Q      Thank you very much.

5                        (Whereupon, Conway Exhibit

6                        No. 3, previously marked,

7                        was tendered to the witness.)

8    BY MR. HOFFMAN:

9          Q      So Conway Exhibit No. 3 is a

10    collection of memoranda.  I'm not going to ask you

11    a lot of detailed questions about it.

12          A      Okay.
13          Q      But these are -- Do you remember we

14    talked from memos going from LT to the TTO from

15    2000 to 2012 listing out the business functions

16    expenses?

17          A      Yes.
18          Q      Okay.  Have you seen these memorandum

19    before, which are collected in Conway Exhibit

20    No. 3?

21          A      I have seen many.  I don't know that
22    I've seen all, but, yes; I am -- You're talking
23    about this cover (indicating)?
24          Q      I'm not talking about the cover.

Page 163

1          A      Okay.
2          Q      The cover is the first memorandum.

3    You've see this before, February 29th of 2000.

4          A      I have.
5          Q      This is the document that was attached

6    to the TTO's minutes dated March 21st, 2000,

7    correct?

8          A      Yes.
9          Q      This is the proposal that was --

10          A      Yes.
11          Q      -- not only discussed at the meeting,

12    but actually in the hands of the trustees?

13          A      Yes.
14          Q      Okay.  And this was also the

15    memorandum that was attached to the June 2000 board

16    minutes for LT, correct?

17          A      I don't know about LT, but I would say
18    yes, that this is -- I know that this was part of
19    the TTO's minutes.
20          Q      Okay.  So you don't know whether or

21    not LT's board, in June of 2000, was presented with

22    a copy of this February 29th, 2000 memorandum?

23          A      I haven't -- I have not seen the
24    minutes.

Page 164

1          Q      Oh, you haven't?

2          A      I don't -- No.
3          Q      Okay.

4          A      I don't think I have.
5                 MR. KALTENBACH:  I can't help you.

6    BY THE WITNESS:

7          A      I don't think I have.  I may have.  I
8    don't recall that.
9    BY MR. HOFFMAN:

10          Q      And so what you have here is, if you

11    turn the page, there's a 2000 memo, there's a 2001

12    memo --

13          A      Yes.
14          Q      -- there's a 2002 memo --

15          A      Yes.
16          Q      -- and so on and so forth all the way

17    for each and every year --

18          A      Okay.
19          Q      -- through 2012?  Yes?

20          A      All right.  Yes.
21          Q      Have you seen these documents before?

22          A      I have -- Like I said, I've seen some
23    of these.  I don't necessarily recall seeing all of
24    these.  I don't recall seeing, like, invoices.  I'm

Page 165

1    not sure that I've seen every memo --
2          Q      Okay.  But you --

3          A      -- that's come through, but I'm
4    familiar with the format.
5          Q      Have you ever seen any document in the

6    TTO's files through the 2012 year in which anyone

7    at the TTO ever took any issue with the memorandums

8    in Conway Exhibit No. 3?

9          A      Have I ever seen any memos?  Yes.
10    Have they taken issue with it?  I'm not sure what
11    you mean.
12          Q      What memos are you talking about?

13          A      You asked me if I've seen these --
14          Q      No, no.  I didn't ask you that.  Let

15    me ask you a better question --

16          A      Okay.
17          Q      -- because you weren't answering my

18    question.

19          A      Okay.
20          Q      In the files of the TTO --

21          A      Yes?
22          Q      -- through the year 2012 --

23          A      Yes?
24          Q      -- have you ever seen any documents in
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Page 166

1    which anyone at the TTO took issue with these LT

2    memos which are collected in Conway Exhibit No. 3?

3          A      When you say "take issue with," are
4    you saying refuting, accepting, or --
5          Q      Either claiming that they wouldn't pay

6    these amounts, complaining about the amounts,

7    anything -- anything responding to these

8    memorandum?

9          A      No.
10          Q      Okay.  Terrific.

11          A      Okay.
12                 MR. KALTENBACH:  Do you need a --

13                 THE WITNESS:  I'm sorry.

14    BY MR. HOFFMAN:

15          Q      All right.  I am moving on to another

16    subject, so if you want to take a minute --

17          A      No.  I'm fine.  Thank you.
18                 MR. KALTENBACH:  I'm fine too.

19                 MR. HOFFMAN:  Are you good?

20                 MR. KALTENBACH:  I didn't make a note

21    of when we started after lunch.

22                 MR. HOFFMAN:  I did.  12:58.

23                 MR. KALTENBACH:  Okay.  Fair enough.

24                 MR. HOFFMAN:  So we've been --

Page 167

1                 THE WITNESS:  I'm sorry.

2                 MR. HOFFMAN:  -- going --

3                 THE WITNESS:  40 minutes, 50 minutes.

4                 MR. HOFFMAN:  Okay.  Let's roll.

5    Sounds good.

6    BY MR. HOFFMAN:

7          Q      Let's talk a little bit about the

8    claims in the complaint, and I'm going to hand you

9    back Bradshaw Exhibit No. 4, which is --

10          A      Okay.
11                        (Whereupon, document
12                        tendered.)
13    BY MR. HOFFMAN:

14          Q      -- LT's answer and affirmative

15    defenses to the claim.  But as you can tell, the

16    answers are set out in bold, and the claim that the

17    TTO makes is in regular face.  Yes?

18          A      I see that, yes.
19          Q      Okay.  Terrific.

20                      The TTO asked for a declaratory

21    judgment, as you can see on Page 16 where it says,

22    "The Township Trustees seek a declaratory

23    judgment."  Yes?

24          A      I'm not quite --

Page 168

1                        (Whereupon, witness perusing
2                        document.)
3    BY THE WITNESS:

4          A      Yes.  Got it.
5    BY MR. HOFFMAN:

6          Q      I do understand you're not a lawyer,

7    and so I am not asking you for a legal conclusion,

8    but I'm trying to get information about the claim

9    that the TTO is asserting on several issues and

10    what it's based on.

11          A      Okay.
12          Q      But it may be the answer is, "I don't

13    know.  Talk to my lawyer."  And if that's the

14    answer, you can give me that answer.  Fair enough?

15          A      Sure.
16          Q      Okay.  So what is the legal basis for

17    the TTO's claim for the return of approximately

18    $500,000 of audit fee payments?

19                 MR. KALTENBACH:  I will object as it's

20    calling for a legal conclusion.

21                      Subject to that, Dr. Birkenmaier,

22    you can answer.

23                 MR. HOFFMAN:  It doesn't call for a

24    legal conclusion.  I asked her if she knows what

Page 169

1    legal claim is being made.  I mean, something like

2    breach of contract or fraud or some legal theory

3    that would support it because, to me, it's unclear.

4    BY MR. HOFFMAN:

5          Q      So I'm asking you, do you know?

6          A      I --
7                 MR. KALTENBACH:  Hold on.

8                      I think it's -- Objection.

9    Compound question and calls for a legal conclusion.

10                      You can answer.

11                 MR. HOFFMAN:  Fine.

12    BY THE WITNESS:

13          A      I'm not aware of what legal theory
14    would apply.
15    BY MR. HOFFMAN:

16          Q      Okay.  And if I asked you the same

17    question for the $1.5 million claim for repayment

18    of interest income, would your answer be the same?

19          A      Yes, it would.
20          Q      And if I asked you the same question

21    regarding the claim for the payment of $2.6 million

22    in pro rata expenses, would your answer be the

23    same?

24          A      Yes.  I have no idea what legal theory
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Page 170

1    would apply.
2          Q      Okay.  That makes two of us.

3                      Let's turn to Paragraph 44 of

4    this complaint and answer.  It says, "In fiscal

5    years 1995 through 2012, the Treasurer erroneously

6    allocated $1,574,636.77 in interest on investments

7    to District 204."

8                      Do you see that?

9          A      I do.
10          Q      Okay.  How did that happen?

11          A      Based on my understanding, there are
12    emails that indicate that additional funds were
13    given to District 204 outside of the regular
14    quarterly interest distribution.
15          Q      What are the dates of those

16    invoices -- emails, rather?

17          A      I'm sorry.  I don't recall that
18    without referring to the emails.
19          Q      Okay.  Well, we can look at them.

20          A      Sure.
21          Q      Your lawyer has used with Bob Healy a

22    back-and-forth that took place in 2006 between

23    Healy and Sellers.

24                      Does that help you to remember

Page 171

1    what emails you're talking about?

2          A      I'm familiar generally with that, yes.
3          Q      Okay.  And those are the only emails

4    that we've seen in any of the productions that or

5    any of the depositions exhibits that your counsel

6    has used.

7                      Are there any other emails you're

8    aware of?

9          A      No.
10          Q      Okay.  And I'd be happy to show you

11    those documents, and I intend to do that --

12          A      Okay.
13          Q      -- but they're dated 2006.

14                      And is it also correct that the

15    TTO's claim -- Well, as you can see on

16    Paragraph 44, the claim for alleged overpayment of

17    interest goes back to 1995, right?

18          A      Yes.  I see that.
19          Q      So other than the 2006 emails that

20    you're talking about, how did the treasurer

21    erroneously allocate over a million and a half

22    dollars in interest on investments to District 204?

23          A      I would -- Without seeing the actual
24    documentation, it would -- I would conclude that

Page 172

1    there were journal entries that were outside of the
2    norm of the quarterly distribution that indicate
3    that that money would have been posted to their
4    account.
5          Q      Do you have any understanding as to

6    how or why that took place?

7          A      I don't.
8          Q      Does the TTO have any understanding as

9    to how or why the treasurer erroneously allocated

10    one and a half million dollars plus in interest on

11    investments to District 204?

12          A      Not to my knowledge.
13                 MR. KALTENBACH:  There's not a

14    question pending; so if you want to take a minute

15    to chat, we can do that.

16                 THE WITNESS:  Can I ask a question?

17    BY MR. HOFFMAN:

18          Q      You want to step outside with your

19    lawyer?

20          A      Yes, please.
21                        (Whereupon, the witness and
22                        her counsel exited the
23                        conference room.)
24                        (Brief pause.)

Page 173

1                        (Whereupon, the witness and
2                        her counsel entered the
3                        conference room.)
4    BY MR. HOFFMAN:

5          Q      After having spoken with your attorney

6    outside the room, is there anything else you want

7    to say?

8          A      Yes.  I was familiar with the fact
9    that in Bob Healy's testimony, he had indicated

10    that those payments to LT that shows excess
11    interest were advances, and I just recently learned
12    that.
13          Q      Did you also see in Healy's testimony

14    that he said he never overpaid interest to any

15    district and that, if he ever advanced money to a

16    district, he would always take it back in a

17    subsequent year?

18                 MR. KALTENBACH:  Objection.

19    Mischaracterization.

20                 MR. HOFFMAN:  That's exactly what he

21    said.

22    BY MR. HOFFMAN:

23          Q      Go ahead.  You can answer.

24          A      I've never seen anything like that.
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Page 174

1          Q      And you have or have not read Healy's

2    testimony?

3          A      I have not read it.  I've seen
4    portions of it.
5          Q      The portions that the lawyers showed

6    you?

7          A      Yes.
8          Q      So they showed you something in which

9    Bob Healy said that he made advances to districts?

10    Yes?

11          A      To District 204.
12          Q      Okay.  And that from that testimony,

13    you conclude that District 204 got more money than

14    it should have because it got an advance or

15    advances from the TTO on interest, right?

16          A      Can you ask that question again,
17    please?
18          Q      Sure.

19                 MR. HOFFMAN:  Read it back.

20                        (Whereupon, the record was

21                        read as requested.)

22    BY THE WITNESS:

23          A      Not from the testimony; the evidence
24    was that there were journal entries that show that

Page 175

1    additional revenue was received by District 204 for
2    interest income.
3    BY MR. HOFFMAN:

4          Q      What do you mean "not from the

5    testimony"?  You just talked about the testimony,

6    and now you're saying "not from the testimony."

7          A      What I said was that the testimony
8    provided new information to me that Bob considered
9    those advances on interest income, but I did not
10    draw the conclusion about interest payments from
11    his testimony.  They were merely clarifying his
12    intent.
13          Q      Let's take a look at Bob Healy's

14    testimony on Page 64.

15          A      I need the testimony, please.
16                        (Whereupon, document
17                        tendered.)
18    BY MR. HOFFMAN:

19          Q      If you see -- Beginning on Line 8:

20                 "QUESTION:  "Was there ever a time

21                 when you paid either LT or any other

22                 district more than they were entitled

23                 to get of their investment income?

24                 "ANSWER:  I do not think -- I do not

Page 176

1                 recall doing that.

2                 "QUESTION:  Was there ever a time when

3                 there was an accidental overpayment to

4                 all the districts possibly in 2007?

5                 "ANSWER:  Might have been; if I had my

6                 income estimate was wrong, it would

7                 have happened, but I would have had to

8                 make up for it in the future."

9                      Do you see that testimony?

10          A      I do see that.
11          Q      Have you seen it before today?

12          A      No.
13          Q      "QUESTION:  And when you say 'made up

14                 for it,' you mean by reducing the

15                 interest payment in subsequent years?

16                 "ANSWER:  Right.  In other words, they

17                 got money early.  That's how you look

18                 at it.

19                 "QUESTION:  In that instance, would

20                 that be an overpayment that would have

21                 been made across the board to all of

22                 the districts?

23                 "ANSWER:  Yes.  I would assume so

24                 because we paid out according to that

Page 177

1                 distribution."

2                      Have you seen that testimony

3    before today?

4          A      Not before today.
5          Q      Does that testimony have any impact on

6    your view of what happened here with respect to

7    interest?

8          A      It just creates questions.
9          Q      And what questions does it create?

10          A      Was it ever recovered and the evidence
11    that I have would indicate that it was not.
12          Q      And what evidence is that?

13          A      Any income distributions that have
14    been posted.
15                 MR. KALTENBACH:  I'm going to use that

16    later, so . . .

17    BY MR. HOFFMAN:

18          Q      Okay.  I'm showing you Healy Exhibit

19    No. 4.

20                        (Whereupon, Healy Exhibit

21                        No. 4, previously marked,

22                        was tendered to the witness.)

23

24
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Page 178

1    BY THE WITNESS:

2          A      Okay.
3    BY MR. HOFFMAN:

4          Q      Is this the -- This is the memo you

5    were talking about earlier, the one that the TTO

6    believes is significant with respect to payment of

7    interest, right?  It's two emails dated August 1st

8    and August 2nd of 2006.

9          A      Let me read this, please.
10          Q      Sure.  Take your time.

11                        (Whereupon, witness perusing

12                        document.)

13    BY THE WITNESS:

14          A      Okay.
15    BY MR. HOFFMAN:

16          Q      Okay.  So this is the email that -- or

17    emails that you were talking about earlier --

18          A      Yes.
19          Q      -- that the TTO finds significant with

20    respect to interest payments, right?

21          A      Yes.
22          Q      Okay.  And why do you -- having just

23    read these, what do these -- how do these support

24    the TTO's claim in your view?

Page 179

1          A      Okay.  It indicates to me that
2    additional funds were given to the high school.
3          Q      Okay.  And how much in additional

4    funds?

5          A      At that -- In this specific email --
6          Q      Yes.

7          A      -- it says an additional 280,000.
8          Q      Okay.  And, in fact, do the records

9    that the TTO has in its possession indicate a

10    payment to LT in 2006 of an amount of interest that

11    was excessive by 280,000?

12          A      I would have to go back and look at
13    that specifically.  I don't recall off the top of
14    my head.
15          Q      So you feel that this memo supports

16    the view that there was an overpayment of interest,

17    but you don't know whether this amount you say was

18    overpaid based on the emails correlates to the TTO

19    records?

20          A      I'm saying I can't verify that without
21    seeing the other documents.
22                        (Whereupon, TTO Deposition
23                        Exhibit No. 18 was marked for
24                        identification.)

Page 180

1                        (Whereupon, document
2                        tendered.)
3    BY MR. HOFFMAN:

4          Q      Okay.  I'm showing you what's been

5    marked as TTO Deposition Exhibit No. 18 --

6          A      Do you want this one back
7    (indicating)?
8          Q      Yes.

9                        (Whereupon, document

10                        tendered.)

11    BY MR. HOFFMAN:

12          Q      Thank you very much.

13                      TTO Exhibit 18 are emails -- at

14    the top, an email dated July 24th, 2006, from David

15    Sellers to Bob Healy and a previous email that

16    Healy forwarded dated July 20th of 2006.

17          A      Okay.
18          Q      Have you ever seen this document

19    before?

20          A      I believe so.
21          Q      Okay.  And is it fair to say -- And

22    this email preceded the email we were just talking

23    about by about a week --

24          A      Okay.

Page 181

1          Q      -- correct?

2          A      Yes.
3          Q      Okay.  And in this email, am I correct

4    that David Sellers is asking Bob Healy about the

5    results that he's getting and comparing that to the

6    ISDLAF results which are included in the materials

7    he's forwarding ing to Bob?

8          A      Okay.
9          Q      Fair enough?

10          A      Yes.
11          Q      And do you know what the "ISDLAF"

12    means?

13          A      I do.
14          Q      And what is it?

15          A      Illinois School District Liquid Asset
16    Fund.
17          Q      Okay.  And do you see anything in

18    Mr. Sellers' email that we're looking at here in

19    TTO Exhibit No. 18 in which Sellers is asking on

20    behalf of LT for any special treatment or any

21    advance of interest?

22          A      Let me read this, please.
23          Q      Sure.  Take your time.

24
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Page 182

1                        (Whereupon, witness perusing

2                        document.)

3    BY THE WITNESS:

4          A      All right.  Can you give me your
5    question again?
6                 MR. HOFFMAN:  Read it back, please.

7                        (Whereupon, the following was

8                        read from the record as

9                        requested:  "QUESTION:  Okay.

10                        And do you see anything in

11                        Mr. Sellers' email that we're

12                        looking at here in TTO Exhibit

13                        No. 18 in which Sellers is

14                        asking on behalf of LT for any

15                        special treatment or any

16                        advance of interest?")

17    BY THE WITNESS:

18          A      No.
19    BY MR. HOFFMAN:

20          Q      Let's take a look a Theissen Exhibit

21    No. 10.

22                        (Whereupon, Theissen Exhibit

23                        No. 10, previously marked,

24                        was tendered to the witness.)

Page 183

1    BY MR. HOFFMAN:

2          Q      This is a document that I showed to

3    Mike Theissen which came from the TTO's files at

4    his deposition about ten days ago.

5          A      Okay.
6          Q      Have you seen this document before?

7          A      I have.
8          Q      Okay.  What is your understanding of

9    what this document is?

10          A      It appears to me that these would be
11    journal entries to make adjustments post-audit.
12          Q      Okay.  And because it says on the

13    second page "Audit Adjustment-Interest," correct?

14          A      Yes.
15          Q      Okay.  And do you have any knowledge

16    other than this document and what it says as to the

17    transaction that's reflected in this document?  Do

18    you know what I'm saying?

19          A      No.  I'm sorry.
20          Q      Do you understand the question?

21                      So I'm trying to figure out --

22    We're both looking at the same document?

23          A      Yes.
24          Q      My question is, do you know anything

Page 184

1    about the transactions -- And you see on the second

2    page, there is a request for posting entry for the

3    Lyons Township School Treasurer, correct?

4          A      Yes.
5          Q      And that is -- This is a handwritten

6    document that then gets input into the computer

7    system at the TTO --

8          A      Yes.
9          Q      -- correct?

10          A      Correct.
11          Q      That's what an entry is; it's a

12    journal entry in the general ledger, correct?

13          A      Yes.
14          Q      Okay.  And so other than what it says

15    in this document and the attached documents here,

16    have you spoken with the auditors from 2011, have

17    you spoken with anybody at the TTO, or have you

18    seen any records other than what are attached to

19    Theissen Exhibit No. 10 that bear upon this

20    transaction or this --

21          A      No.
22          Q      -- entry?  Okay.

23                      So all of the knowledge you have

24    about the transaction described in Theissen Exhibit

Page 185

1    No. 10 is from what's in this document, correct?

2          A      Yes.
3          Q      Okay.  And so having looked at this on

4    Page 2, you see that at the top, it says,

5    "one-sided"; yes?

6          A      Yes.
7          Q      Okay.  And what does that mean?

8          A      It means that there's not an
9    offsetting entry on another line.

10          Q      All right.  And you see that there's a

11    negative figure of $1,512,451.00, correct?

12          A      Yes.
13          Q      And we know it's a negative because of

14    the brackets that appear on either side of the

15    number, right?

16          A      Yes.
17          Q      Okay.  And the description here is

18    "Audit Adjustment."  "ADJ," you think it means

19    "Audit Adjustment" -- yes --

20          A      Yes.
21          Q      -- dash "interest"?

22          A      Yes.
23          Q      And you believe that interest means

24    the investment income interest earned on pooled
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Page 186

1    investments, right?

2          A      Yes.
3          Q      And so what is the account listed up

4    above, which is 1-999999?

5          A      The "1" would indicate that it's the
6    education funds.  The "999" -- Now, see, this is a
7    different kind of an account number because it's
8    marked "AST," which signifies to me that it's an
9    asset account, so the naming is different than it

10    would be for a revenue or expenditure.
11                      "999" typically would indicate
12    that it's a miscellaneous account.  "1013" would
13    indicate specifically the revenue asset line that
14    it would be posted against.
15          Q      So this indicates that the assets or

16    money held by District 204 was reduced in the

17    amount of just over a million and a half dollars at

18    this time, correct?

19          A      No.  And I'm not an accounting expert
20    but, typically, when it's a revenue, it's included
21    in brackets to indicate that it's a revenue as
22    opposed to an expenditure.
23          Q      Well, what is this transaction then?

24                 MR. KALTENBACH:  I'll object as being

Page 187

1    beyond the scope.

2                      You can answer.

3    BY MR. HOFFMAN:

4          Q      What is this transaction?  It's a

5    million and a half dollar adjustment --

6                 MR. KALTENBACH:  Hold --

7                 MR. HOFFMAN:  Let me finish my

8    question before you jump all over it.

9                 MR. KALTENBACH:  I'm referring to her.

10    BY MR. HOFFMAN:

11          Q      This document talks about a one-sided,

12    one and a half million dollar adjustment for

13    interest after an audit for District 204.

14                      So what is this and why was it

15    done?

16                 MR. KALTENBACH:  Hold on.

17                      I'm going to object to being a

18    compound question.  I'm going to object as being

19    beyond the scope of the deposition given the level

20    of detail.

21                      You can answer the question

22    subject to those objections, Dr. Birkenmaier.

23    BY MR. HOFFMAN:

24          Q      What is this and why was it done?

Page 188

1          A      I don't have enough accounting
2    expertise to be able to answer that question.
3          Q      So you don't know?

4          A      I don't know.
5          Q      Okay.  And having seen this prior to

6    your deposition, did you make any effort to look

7    back at the records of the TTO to try to figure out

8    why District 204's funds were being adjusted by a

9    million and a half dollars for interest in June

10    of 2011?

11          A      No.
12          Q      Why not?

13                 MR. KALTENBACH:  Objection.

14    Argumentative.

15                      Go ahead.

16    BY MR. HOFFMAN:

17          Q      Why didn't you look into this?

18          A      Because that work would have been done
19    long before I was employed.
20          Q      Well, your --

21          A      And I would have no reason to go back
22    and check previous work.
23          Q      Well, wouldn't your reason to go back

24    include the fact that the TTO is making a claim for

Page 189

1    what it believes to be excessive interest paid to

2    LT from 1995 through 2012 in the amount of about a

3    million and a half dollars?

4          A      I don't think you can make the
5    assumption that the $1.5 million is the total
6    amount.  If I recall, you had indicated interest
7    income between a period of time, so you would not
8    necessarily find this in a single entry.
9          Q      Well, I don't know what this was done

10    and why it was done.  This is in the TTO's files.

11                      Have you ever seen anything in

12    any of the TTO documentation indicating that, in

13    June of 2011, LT was informed that there was a one

14    and a half million dollar adjustment made to its

15    account for an audit adjustment relating to

16    interest?

17          A      No.
18          Q      Do you think that that might be

19    significant in some way in this case?

20          A      I don't know.
21          Q      Do you see on the first page of this

22    document -- That would be the first page

23    (indicating)?

24          A      Uh-huh.

FI
LE

D
 D

AT
E:

 7
/2

9/
20

19
 2

:0
5 

PM
   

20
13

C
H

23
38

6



thompsonreporters.com
Thompson Court Reporters, Inc

49 (Pages 190 to 193)

Page 190

1          Q      On the first page of this document,

2    there's a listing for various other districts?

3          A      I do see that.
4          Q      Well, the "100" is the TTO.

5                      What's the "999" account?

6          A      That would be the health insurance
7    cooperative.
8          Q      Okay.  And then you see there's a

9    reference to "Lo."

10                      Is that Lauralee Conway?

11          A      Yes.
12          Q      Okay.  And it says "talk to Bob"?

13          A      Yes.
14          Q      And on the right, it says, "Lo, adjust

15    balances, talk to Jim White."

16                      Is that Jim White from Baker

17    Tilly?

18          A      Yes.
19          Q      Okay.  And do you know what any of

20    that means, who is being told to do what on Page 1?

21    Other than what we're reading here -- you and I are

22    reading the same thing -- do you have any knowledge

23    as to what all that is discussing or who's supposed

24    to do what?

Page 191

1          A      I have no way to discern the order,
2    but, obviously, it indicates to me that Lauralee
3    would be the person who would be inputting these
4    changes, and so she needs to talk to the auditor
5    and to the treasurer to make sure that the
6    allocation is correct.
7          Q      Well, Lauralee Conway is a current

8    employee of the TTO, correct?

9          A      She is, yes.
10          Q      And so is there any reason you didn't

11    ask her to explain this document to you?

12          A      Yes, because it's historical data.
13          Q      Well, it's historical data, but isn't

14    it significant to the historical period involved in

15    your claim in this case, meaning 1995 to 2012?

16          A      Yes; but it's just reassigning funds.
17          Q      How do you know that?

18          A      Because the first line indicates that
19    you've got a debit of $1.7 million, and it shows
20    that you also have a credit of 1.7, and it shows
21    where you're placing those funds.
22          Q      So where did the funds go from and to?

23          A      It appears that it came out of the TTO
24    account and went into the various accounts that are

Page 192

1    listed below the health insurance, District 102,
2    District, 204, and LADSE.
3          Q      Do you see on the far right side next

4    to the "District 204" row, it says "2010

5    adjustment, but self-corrected in 2011."

6                      Do you know what that means?

7          A      I would only be able to speculate that
8    it could have been --
9          Q      I don't want you to speculate --

10          A      Okay.  Then I don't --
11          Q      -- and I already told you not to do

12    that.

13          A      Then I don't know specifically what
14    that note would mean.
15          Q      Whose handwriting is that?

16          A      I don't know.
17          Q      Is that Bob's?

18          A      I don't know.
19          Q      Okay.  Have you made any effort to ask

20    anybody at the TTO what that information might mean

21    there?

22          A      No.
23                 MR. KALTENBACH:  Are you doing okay?

24                 THE WITNESS:  I am.  Thank you.

Page 193

1    BY MR. HOFFMAN:

2          Q      All right.  Between 1995 and 2012,

3    which is the time period involved in the TTO claim

4    with respect to interest in this case --

5          A      Um-hmm.
6          Q      "Yes"?

7          A      Yes.
8          Q      -- [continuing] did the TTO regularly

9    pay out to the districts either the entire amount

10    or nearly the amount of interest that the TTO

11    earned on the pooled investment fund?

12          A      I don't know.
13          Q      Why do you not know that?

14          A      I don't know what the total amounts
15    were that were earned.
16          Q      Well, you're claiming that in this

17    case that LT got overpaid interest, right?

18          A      Yes.
19          Q      And so isn't it important to know

20    whether the amount of interest that the TTO paid

21    out each year correlated to the amount of interest

22    that they actually earned in every year?

23          A      No.
24          Q      Why is that not important?
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Page 194

1          A      What I have seen evidence of is a
2    listing that said this was how much money was
3    distributed.
4          Q      And that evidence came from Healy's

5    handwritten notes, correct?

6          A      Correct.
7          Q      And isn't it a fact that that amount

8    of money to be distributed that was listed in

9    Healy's handwritten notes was always an even

10    number?

11          A      Yes.
12          Q      Okay.  And isn't it also a fact that

13    Healy testified in his deposition that those

14    numbers in his handwritten notes were conservative

15    and preliminary numbers and that the accurate

16    numbers about the amounts to be paid were set forth

17    in the TTO's general ledger?

18          A      Yes.
19          Q      And do you have any reason to dispute

20    that testimony that Mr. Healy gave concerning the

21    meaning of his handwritten notes?

22          A      I don't.
23          Q      And, in fact, Kelly Bradshaw's

24    analysis, which I'm happy to show you and I intend

Page 195

1    to show you -- and if you want to see it right now,

2    let me know -- but what she did, in part, was

3    compare the amount of money that Healy wrote in his

4    notes to be distributed and compared that to the

5    general ledger amount and viewed the first thing as

6    what should have been paid and the second thing as

7    what was actually paid --

8          A      Okay.
9          Q      -- correct?  Is that her --

10          A      I would assume so.
11          Q      That's her -- Well, I don't want you

12    to assume anything.  We had a little talk about

13    that.

14          A      Yes.
15          Q      So --

16          A      It's true.  You'll have to show me in
17    the document.
18          Q      -- do you understand what Kelly

19    Bradshaw did?

20          A      Yes.
21          Q      Okay.  What did Kelly Bradshaw do?

22    What did her analysis on $1.5 million in overpaid

23    interest analyze --

24          A      The amount --

Page 196

1          Q      -- when she analyzed it?

2          A      The amount of money that was posted as
3    interest income to the 204 account versus what was
4    written on Bob's sheets.
5          Q      Okay.  And what was written on Bob's

6    sheets was the what should have been paid; and then

7    what was in the general ledger postings was what

8    was paid?

9          A      Correct.
10          Q      The difference between that was either

11    an over or an underpayment, correct?

12          A      Correct.
13          Q      Okay.  So Bradshaw did not look back

14    to see how much interest the TTO actually earned by

15    looking at statements from banks or financial

16    institutions that held investments for the TTO; am

17    I right?

18          A      I don't know.
19          Q      Does the TTO have source documents

20    that are sufficient for somebody to go back and

21    look at them and figure out that in 1997, for

22    example, here's how much the TTO actually earned in

23    investment income --

24                 MR. KALTENBACH:  I'm going to --

Page 197

1    BY MR. HOFFMAN:

2          Q      -- on the pooled investments?

3                 MR. KALTENBACH:  I'm going to object

4    to the extent it calls for a legal conclusion and

5    it's beyond the scope also.  That's going to be the

6    subject of expert testimony.

7    BY MR. HOFFMAN:

8          Q      You know, you're getting a little

9    coaching here, but can you answer the question?

10          A      We've turned over -- So far as I know,
11    we've turned over all the investment documents that
12    we had.
13          Q      Yeah, and here's my question:  Do

14    those investment documents provide enough

15    information, are they complete enough and accurate

16    enough and reliable enough so that somebody can

17    look at those documents and go back and confirm for

18    each year that's relevant here how much money the

19    TTO actually earned in investment income?

20                 MR. KALTENBACH:  Same objection and as

21    to form.

22    BY THE WITNESS:

23          A      To the best of my knowledge, yes.
24
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Page 198

1    BY MR. HOFFMAN:

2          Q      Yes?

3          A      Yes.
4          Q      Okay.  Then why didn't you have Kelly

5    Bradshaw go back and look at those source documents

6    to figure out how much income was actually earned

7    on the investments instead of using a number that

8    was a round number that was written in Healy's

9    handwritten notes?

10          A      I believe there's an assumption in the
11    question that you're asking that all of the income
12    that was received is interest income for
13    distribution, and the complexity of investments
14    would not necessarily indicate that all of that
15    money would be distributable.
16          Q      Okay.  So why was the amount of money

17    reflected in source documents not all

18    distributable?

19          A      I'm not certain what Bob's approach to
20    distribution would be.
21          Q      Well, why aren't you?  That's a

22    critical part of this case.

23          A      I think that that --
24                 MR. KALTENBACH:  Objection.

Page 199

1    Argumentative.

2                 MR. HOFFMAN:  It's not argumentative.

3    BY MR. HOFFMAN:

4          Q      Go ahead.

5          A      I think that that's where the
6    discretion of the investor and the types of
7    investments and the movement of the marketplace
8    comes to bear.
9          Q      Well, were Bob's -- Looking back on it

10    and having the knowledge of the historical record,

11    did Bob Healy essentially make arbitrary decisions

12    as to how much money to give to the district?

13          A      I couldn't characterize it that way
14    because I don't know.
15          Q      Well, in some years, isn't it true

16    that he gave the districts way more money than the

17    TTO earned and, in some years, he gave them way

18    less?  And by "way," I mean, millions of dollars.

19          A      I don't know.
20          Q      Okay.  Well, let's find out.

21          A      Okay.
22          Q      Are you familiar with the audit

23    reports of the TTO --

24          A      Yes.

Page 200

1          Q      -- for the years that we're talking

2    about here?

3          A      Yes.
4                 MR. KALTENBACH:  Will this be 19?

5                 MR. HOFFMAN:  Let's go ahead and mark

6    it, sure.

7                        (Whereupon, TTO Deposition

8                        Exhibit No. 19 was marked for

9                        identification.)

10                        (Whereupon, document

11                        tendered.)

12    BY MR. HOFFMAN:

13          Q      All right.  We've marked as

14    Deposition -- TTO Deposition Exhibit 19 all of the

15    audit reports for the TTO from 1995 through 2013.

16          A      Okay.
17          Q      And these come from, not surprisingly,

18    the TTO's production to us in this case.

19          A      Correct.
20          Q      So let -- And you're familiar with

21    these documents, right?

22          A      I am.
23          Q      Okay.  So let's just pick a year in

24    the middle here --

Page 201

1          A      Okay.
2          Q      -- and go with 2003.

3          A      Okay.
4          Q      Would you tell me with respect to the

5    general fund at the TTO --

6          A      Hold on a second.  I'm not quite with
7    you yet.  I'm still at 2002.
8          Q      Okay.  Take your time.

9                        (Whereupon, witness perusing

10                        document.)

11    BY THE WITNESS:

12          A      Okay.
13    BY MR. HOFFMAN:

14          Q      I can tell you, I'm looking at -- just

15    to -- I'm looking at Page 4 of Exhibit B of the

16    audit, but you can look at any page you want

17    because --

18          A      Okay.
19          Q      -- you're the treasurer, and I'm not.

20          A      Okay.
21          Q      I would ask only that you kind of keep

22    these documents straight (indicating).

23          A      Sure.  Happy to.
24          Q      Thanks.
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Page 202

1                      And so on Page 4, there is an

2    exhibit that relates to the general fund and a

3    statement of revenues, expenditures, and changes in

4    fund balance for the year-ended June 30, 2003.

5                      Do you see that?

6          A      I do.
7          Q      And there is a line item here for

8    receipts which says "Interest on Investments-Net of

9    Distributions to School Districts," and there's an

10    amount stated of $3,256,195.

11                      Do you see that?

12          A      I do.
13          Q      Okay.  And what does that number

14    represent?

15          A      I am not certain.
16          Q      Isn't it obvious that that means that

17    the TTO paid out interest on investments to school

18    districts in the 2000 year and, after doing so, had

19    just over $3 million in interest income left?

20          A      I'm not certain.
21          Q      So are you telling me today that you

22    don't understand what the audit statements of the

23    TTO mean?

24          A      I'm telling you that I'm not certain

Page 203

1    what this specific line captures.
2          Q      Well, okay.

3                      Let's look at a different year,

4    which I think is even more obvious.

5          A      Okay.
6          Q      Maybe that would help you.

7          A      Okay.
8          Q      All right.  Let's turn to the 2004

9    year --

10          A      Okay.
11          Q      -- if could you, please.

12          A      Sure.  Same page?
13          Q      No.  Let's look at Page 6 to start.

14                        (Whereupon, witness perusing

15                        document.)

16    BY THE WITNESS:

17          A      Okay.
18    BY MR. HOFFMAN:

19          Q      And you see when it talks about the

20    financial analysis of the TTO funds?

21          A      Yes.
22          Q      And it talks about the prior year the

23    fund balance at the TTO was about negative 95,000,

24    and then it decreased to negative 2.7 million?

Page 204

1          A      Yes.
2          Q      Okay.  And then right below it, it

3    says, quote, "The decrease was primarily attributed

4    to the larger amount of investment earnings paid

5    out to member districts."

6                      Do you see that?

7          A      I do.
8          Q      And let's, then, just to quantify

9    that, turn to Page 12 of the financial

10    statements --

11          A      Okay.
12          Q      -- which, again, have the general fund

13    statement.  And you see it says -- Under "Receipts"

14    for the general funds, it says "Earnings on

15    Investments" $3.7 million, approximately?

16          A      I do see that.
17          Q      And it says "Earning on Investments

18    Paid Out to School Districts" --

19          A      Yes.
20          Q      -- just over 6 million?

21          A      Yes.
22          Q      So in the 2004 year, the TTO paid out

23    about $2.3 million in interest more than it earned

24    in that year --

Page 205

1          A      I see that --
2          Q      -- to school districts?

3          A      -- yes.
4          Q      Do you know how and why that happened?

5          A      I will be speculating if I give you an
6    answer to that.
7          Q      I don't want your speculation.  I want

8    facts.

9          A      Then I'm going to say I don't have
10    enough detail to answer that question.
11          Q      Okay.  And what detail would you need

12    in order to be able to answer that question?

13          A      I would need to know when the last
14    distribution of interest went out.  I would need to
15    know what the timing of interest from the previous
16    year is and when that was received in.
17                      I would need to basically
18    understand the timing of this, and I cannot draw
19    that conclusion from this -- these numbers.
20          Q      Wouldn't the TTO pay interest that it

21    earned and attribute those payments to the year in

22    which the interest was actually earned in terms of

23    the distributions?

24                      Are you saying that the -- Are

FI
LE

D
 D

AT
E:

 7
/2

9/
20

19
 2

:0
5 

PM
   

20
13

C
H

23
38

6



thompsonreporters.com
Thompson Court Reporters, Inc

53 (Pages 206 to 209)

Page 206

1    you claiming that the money that was earned by the

2    TTO doesn't correlate with the payments that it

3    made?

4          A      I'm saying that there is an overlap
5    between fiscal years that, typically, at least
6    currently, our practice is that the last
7    calculation of interest is based on the May and
8    April fund balances and that it doesn't take into
9    account the June balances.  So it's possible that

10    there was something in transit at the end of the
11    fiscal year.  It depends on how these records are
12    kept, if these are on an accrual basis, modified
13    accrual basis, or a cash basis of accounting.
14          Q      But the bottom line is, you don't

15    know?

16          A      I would not be certain without being
17    able to go back and consult with the auditors and
18    look at documents, no.
19          Q      Well, you can't go back and consult

20    with the auditors because they're from Baker Tilly,

21    and the TTO threatened to sue Baker Tilly, right?

22          A      Yes.
23          Q      And so, currently, there is a

24    standstill agreement in place between the TTO and

Page 207

1    Baker Tilly whereby any claims that the TTO has

2    against Baker Tilly are put on hold pending further

3    developments, right?

4          A      Correct.
5          Q      Okay.  So there's no way for you to

6    pick up the phone and call somebody at Baker Tilly

7    and ask them questions about the work that they did

8    for the TTO, is there?

9          A      No.
10          Q      So how can you explain why or can you

11    even begin to explain why, in 2004, the TTO paid

12    out earnings on investments to school districts of

13    almost double what they recorded as earnings made

14    for that year?  And I'm not talking about

15    speculation.  I'm talking about actual knowledge.

16          A      I cannot answer that.
17          Q      Don't you think it's important to

18    understand how interest was paid out to the

19    districts when you're making a claim against the

20    TTO -- or excuse me -- a claim against LT for a

21    million and a half dollars during this same time

22    period?

23                 MR. KALTENBACH:  Objection.

24    Argumentative.

Page 208

1    BY THE WITNESS:

2          A      I understand the payment.  How the
3    money was received and recorded, I don't understand
4    the details of that.
5    BY MR. HOFFMAN:

6          Q      So if I asked you about all of the

7    different entries in the TTO's annual audit

8    statements with respect to earnings on investments

9    and earnings paid out to school districts and why

10    the numbers are different, would your answer be "I

11    don't know"?

12          A      My answer would be it would be based
13    on the assumptions that the work that was presented
14    was done correctly.
15          Q      Well --

16          A      So I don't know.
17          Q      You're assuming that the work that

18    Baker Tilly did on these audits from 1995 through

19    2012 were done correctly?

20          A      I have no reason not to believe that.
21          Q      Well, then, why did the TTO threaten

22    to sue them and enter into a standstill agreement

23    with them?

24          A      I don't --

Page 209

1                 MR. KALTENBACH:  Objection.

2    Argumentative.

3                 MR. HOFFMAN:  Why?  It's a fair

4    question.

5                 MR. KALTENBACH:  You don't need to

6    comment on my objections.  I just stated it.

7    BY MR. HOFFMAN:

8          Q      Go ahead.  You can answer.

9                      If the position of the TTO is

10    that the audits were done right from 1995 through

11    2012 by Baker Tilly, why did the TTO threaten to

12    sue Baker Tilly?

13          A      First --
14                 MR. KALTENBACH:  I'm going to object

15    as being beyond the scope of this notice.  I'm also

16    going to object as being argumentative.

17                 MR. HOFFMAN:  Sure.

18    BY MR. HOFFMAN:

19          Q      You can answer.

20          A      Any conversations with Baker Tilly
21    regarding their work or how it's impacted in this
22    lawsuit were done before I was hired on as the
23    treasurer.
24          Q      What does the TTO say that Baker Tilly
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1    did that was wrong in this case such that they

2    threatened to sue them?

3                 MR. KALTENBACH:  Same objections as

4    before.

5    BY MR. HOFFMAN:

6          Q      Maybe you don't know.

7          A      I'm not sure I understand the full
8    scope, so I cannot answer that.
9          Q      Well, do you have any understanding

10    whatsoever?  Because these are documents prepared

11    by Baker Tilly.  They're important to the case.

12    They talk about earnings on investments.  They talk

13    about investments paid out to the districts.

14    They're directly relevant to your claim during this

15    time period relating to interest payments.

16                      So my question to you is, is it

17    the position of the TTO that all of the figures and

18    all the information and everything associated with

19    this -- these annual statements for audit in

20    Exhibit TTO Deposition 19 were all accurate and

21    correct?

22                 MR. KALTENBACH:  Same objection as to

23    scope.

24

Page 211

1    BY THE WITNESS:

2          A      I don't know.
3    BY MR. HOFFMAN:

4          Q      So given that the TTO has actually

5    threatened to sue Baker Tilly, is it fair to say

6    that the TTO has some concerns about whether these

7    audit statements are accurate and reliable?

8                 MR. KALTENBACH:  Same objection.

9    Asked and answered.

10    BY MR. HOFFMAN:

11          Q      "Yes," "No," either --

12                 MR. KALTENBACH:  Argumentative.

13    BY MR. HOFFMAN:

14          Q      -- these --

15                 MR. KALTENBACH:  Jay, let me state my

16    objection.  Let me just state it, and then you can

17    move on.

18                      Objection.  Asked and answered,

19    beyond the scope, and argumentative.

20    BY THE WITNESS:

21          A      I don't know that your statement is
22    accurate.
23    BY MR. HOFFMAN:

24          Q      Okay.  Let me -- Because I don't

Page 212

1    understand your testimony, I'm going to go back

2    over this.

3                      I'm trying to figure out whether

4    I can rely on the figures in these Baker Tilly

5    audit statements as to earnings on investments and

6    earnings on investments paid out to school

7    districts or not.

8                      And my question to you is, do you

9    have any reason to doubt the accuracy of those

10    figures on those points in these audit statements?

11                 MR. KALTENBACH:  Objection as to

12    beyond the scope.

13                      You could answer.

14    BY MR. HOFFMAN:

15          Q      Just answer the question.

16          A      I have no reason to doubt the
17    accuracy.
18          Q      Fine.

19                 MR. HOFFMAN:  By the way, Barry, you

20    know, I know you feel it's your duty to help out

21    here, but keep in mind that I'm also taking the

22    individual deposition of Dr. Birkenmaier in

23    addition to deposing her --

24                 MR. KALTENBACH:  I understand.

Page 213

1                 MR. HOFFMAN:  -- on behalf of the TTO,

2    so enough with the constant objections, please.

3                 MR. KALTENBACH:  Hold on a minute.

4    BY MR. HOFFMAN:

5          Q      So --

6                 MR. KALTENBACH:  No.  Hold on a minute

7    because you make a statement, Jay.

8                 MR. HOFFMAN:  You're guiding the

9    witness.  It's enough already.

10                 MR. KALTENBACH:  Jay --

11                 MR. HOFFMAN:  Knock it off.

12                 MR. KALTENBACH:  Jay, respectfully,

13    you have cross-examined your witnesses I've been

14    deposing while I'm still deposing them.  Okay?  So

15    stating "Objection.  Scope" is not guiding the

16    witness, and it is a proper objection.

17                 MR. HOFFMAN:  You're suggesting to the

18    witness that she shouldn't know things and

19    shouldn't testify to things, and it is not proper.

20    And it's an individual deposition as well as -- and

21    let the court reporter know -- that this is both

22    the deposition of the TTO and of Dr. Birkenmaier,

23    and the cover page should so reflect that.

24                 MR. KALTENBACH:  It is.  I agree.
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1                 MR. HOFFMAN:  Fine.

2                 MR. KALTENBACH:  "Objection.  Scope"

3    is proper.

4                      Why don't we take a short break

5    right now?

6                 MR. HOFFMAN:  Fine

7                        (Whereupon, a brief recess

8                        was had from 2:28 p.m. to

9                        2:36 p.m.)

10                 MR. HOFFMAN:  Back on the record.

11    BY MR. HOFFMAN:

12          Q      Just one additional point on these

13    annual audits, there are entries or a net entry

14    relating to the amount of interest earned and the

15    amount of interest paid to the districts in the

16    years 1995 through 2007 and then, in the 2008 TTO

17    audit report, that amount or that information

18    completely disappears.

19          A      Okay.
20          Q      Do you want me to show you that or --

21          A      Sure.
22          Q      Okay.

23          A      Sure.
24          Q      All right.  Well, here's 2007.

Page 215

1                        (Whereupon, document

2                        tendered.)

3                 MR. KALTENBACH:  I mean, if you just

4    want to put a page of yours in front of her, that's

5    fine by me, rather than --

6    BY MR. HOFFMAN:

7          Q      Here's 2007, the general fund

8    statement (indicating).

9          A      Okay.
10          Q      And what does that tell you about the

11    interest earned and interest paid out for the 2007

12    year?

13          A      Well, it tells me 8.9 million was
14    earned, 7.9 was distributed, and there was a
15    million dollars that was undistributed.
16          Q      Do you know why there was a million

17    dollars that was undistributed --

18          A      I don't.
19          Q      -- in that year, in 2007?

20          A      I don't.
21          Q      Well, we started this whole discussion

22    today dealing with information that you became

23    aware of in 2013 and are still grappling with now

24    about unpaid interest.

Page 216

1                      And so have you gone back to

2    these annual reports like the one we're looking at

3    in 2007 and tried to make sense of why the amounts

4    earned and the amounts paid out to the districts

5    were different?

6          A      Say that again.  I mean, I --
7                 MR. HOFFMAN:  Read it back.

8    BY THE WITNESS:

9          A      I understand the premise --
10                 MR. HOFFMAN:  Read it back.

11    BY THE WITNESS,

12          A      -- but what was the question?
13                        (Whereupon, the record was
14                        read as requested.)
15    BY THE WITNESS:

16          A      No.
17    BY MR. HOFFMAN:

18          Q      Why not?

19          A      The audit captures what occurred, not
20    why.
21          Q      Okay.  And how would you figure out

22    the why?

23          A      You'd have to -- As I mentioned
24    earlier, you'd have to go back to either the source

Page 217

1    documents or understand the conditions that were in
2    place at the time.  It's possible the way that it's
3    captured, there could have been a change to the
4    Governmental Accounting Standards Board footnotes
5    that required different ways of reporting.
6                      I would -- I don't know until I
7    would have to immerse myself in going back and try
8    to reconstruct, and that's why I said I would need
9    to see work papers, if they're available.
10          Q      But wasn't there a need to go back and

11    immerse yourself given that in 2013 and even still

12    to this day, there is an open issue about

13    undistributed investment income at the TTO?

14          A      The audits captured what occurred, not
15    what's intended, not what might have occurred, not
16    what not occurred in the future.  This is a record
17    of what occurred.
18          Q      Right.  And if what occurred was that

19    all of the districts were uniformly overpaid in one

20    year or all the districts were uniformly overpaid

21    in one year based on the information in the annual

22    audit statements, wouldn't that be significant to

23    you?

24          A      Not necessarily.
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1          Q      Why not?

2          A      As I mentioned earlier, I would need
3    to understand the circumstances under what occurred
4    and why.
5          Q      Well, how are you going to figure out

6    what occurred and why from 1995 to 2012 when

7    Healy's in prison and you can't talk to Baker

8    Tilly?

9          A      I understand what you're saying.  I'm
10    just saying to you that I could not come to a
11    conclusion merely by looking at the audit reports.
12    I would need additional information.
13          Q      I don't think you answered my

14    question, with all due respect, Dr. Birkenheimer --

15    Birkenmaier.  I don't think you answered --

16          A      See, I told you.  I get that all the
17    time, but that's okay.  Go ahead.  I'm sorry.
18          Q      That was my only slipup in three and

19    half hours.

20                 MR. KALTENBACH:  On the way over,

21    she goes, "Sometimes people refer to me as "Dr.

22    Birkenheimer."

23    BY MR. HOFFMAN:

24          Q      I apologize.

Page 219

1          A      No, no.  It's okay.  It's okay.
2                 MR. HOFFMAN:  Read the question back.

3    BY MR. HOFFMAN:

4          Q      Because I don't believe you answered

5    the question.

6          A      Okay.
7                        (Whereupon, the following was
8                        read from the record as
9                        requested:  "QUESTION:  Well,

10                        how are you going to figure out
11                        what occurred and why from 1995
12                        to 2012 when Healy's in prison
13                        and you can't talk to Baker
14                        Tilly?")
15    BY THE WITNESS:

16          A      I'm not going to figure out why.
17    BY MR. HOFFMAN:

18          Q      Now, let's take a look at the -- Let's

19    take a look at what now is called the "Governmental

20    Fund" in the 2008 audit, and there's a listing for

21    receipts and, unlike in past years, poof, the

22    amounts of investment earnings and the amounts of

23    investment distributions are miraculously gone.

24                      Do you see that?

Page 220

1          A      I do.
2          Q      Okay.  Do you have any explanation as

3    to why that information stopped being included in

4    2008 and in all subsequent audits?

5          A      No.
6          Q      Mr. Theissen said it had something to

7    do with changes in accounting standards.

8                      Do you have any knowledge as to

9    that?

10          A      That is one possibility.
11          Q      I didn't ask you whether it was

12    possible.  I asked you if you had any knowledge

13    about that.

14          A      Are you asking me do I know that that
15    is why?
16          Q      Yes.

17          A      I do not know that that is why.
18          Q      Okay.  To this day, the TTO's

19    financial statements do not state the amount of

20    interest that the TTO earned on the pooled

21    investments and the amount of distributions made to

22    the districts on those investments; am I correct?

23          A      So as far as I know, that is correct.
24          Q      And why is that information not

Page 221

1    provided currently in the TTO's annual audit

2    reports?

3                 MR. KALTENBACH:  Objection.  It's

4    beyond the scope and relevance.

5                      You can answer.

6    BY THE WITNESS:

7          A      First of all, I'm not certain about
8    your question.  Your question -- Can you repeat
9    that question to me, please?

10    BY MR. HOFFMAN:

11          Q      Sure.  You said that current -- The

12    reports that we have here through 2013 and those

13    annual audit statements don't have information in

14    them about the interest earned on investments and

15    the interest paid out to the districts on

16    investments, right?

17          A      Yes, yes.
18          Q      Okay.  And am I correct that that is

19    also the case with more recent audits or audit

20    statements for the TTO?  Right?

21          A      Yes.
22          Q      Okay.  And so my question is, why

23    doesn't the TTO ask its auditors to include that

24    information in its current audit statements?
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1    Meaning -- When I say "this information," I mean

2    the amount of money that it earned on investments

3    and the amount of money paid from those earnings to

4    the districts.

5          A      I don't know.
6          Q      Don't you think that's important

7    information for the districts to have?

8          A      I believe that the auditors represent
9    the numbers that are recorded in accordance with
10    the governmental standard, Governmental Accounting
11    Board Standards.
12          Q      Well, is there any standard that would

13    prohibit the TTO's auditors from providing that

14    information?

15          A      I don't know.  I know that the
16    Governmental Accounting Standards Board
17    establishing methods of reporting and criteria so
18    there is consistency from one governmental agency
19    to another.
20          Q      So I guess my question is still, why

21    don't the TTO's current audits tell -- why don't

22    they state the total amount of investment earnings

23    and the amounts paid out to districts?

24                 MR. KALTENBACH:  Objection.  Asked and

Page 223

1    answered.

2                 MR. HOFFMAN:  But I haven't gotten an

3    answer yet.

4    BY THE WITNESS:

5          A      I would have to refer to an expert in
6    accounting to answer that question.
7    BY MR. HOFFMAN:

8          Q      Well, you're the treasurer.

9          A      But I am not --
10          Q      You can --

11          A      -- an expert in accounting.
12          Q      Right.  But are you telling me that

13    the -- it may be an improper piece of information

14    to be included in an audit statement?

15          A      No.
16                 MR. KALTENBACH:  Objection.

17    Argumentative.

18                 THE WITNESS:  Sorry.

19    BY MR. HOFFMAN:

20          Q      And I'm not saying -- You know, I'm

21    not saying I'm trying to figure out what the bare

22    minimum is because I'm not asking you whether the

23    audit report complies with any particular standards

24    or not.

Page 224

1                      I'm asking you why isn't this

2    information that you would want to include in the

3    audit statement for the benefit of everybody who

4    reads it so they can know what's going on at the

5    TTO?

6          A      I can't answer that because I'm not an
7    expert in accountancy.
8                 MR. HOFFMAN:  Let's mark another

9    exhibit, please.

10                        (Whereupon, TTO Deposition

11                        Exhibit No. 20 was marked for

12                        identification.)

13    BY MR. HOFFMAN:

14          Q      We talked about Bradshaw's analysis

15    with respect to the 204 interest payments, correct?

16          A      Yes.
17          Q      What analysis, if you know, did the

18    TTO do with respect to interest payments made to

19    other districts during 1995 to 2012?

20          A      I believe it was the same activity,
21    comparing what was paid versus what was recorded to
22    be paid.
23          Q      So when I look at -- Let's take a look

24    at Bradshaw's analysis as it reflects the work she

Page 225

1    did on District 204.

2          A      Okay.
3          Q      And this is Bradshaw Exhibit No. 3.

4                        (Whereupon, Bradshaw Exhibit

5                        No. 3, previously marked,

6                        was tendered to the witness.)

7    BY THE WITNESS:

8          A      Okay.
9    BY MR. HOFFMAN:

10          Q      There's actually an earlier version of

11    this with different numbers that she made mistakes

12    on, and she said she went back and corrected this

13    and came out with something called an "interest

14    allocation to" --

15          A      Yes.
16          Q      -- "spreadsheet" which was produced to

17    us on February 19th of 2016, actually.

18          A      Okay.
19                 MR. HOFFMAN:  It only took about a

20    year and half to get that.

21                 MR. KALTENBACH:  I think it took a

22    little bit longer to get documents from your own

23    client.

24
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Page 226

1    BY MR. HOFFMAN:

2          Q      Are you familiar with -- Are you

3    familiar this document, Bradshaw Exhibit 3?

4          A      Yes.
5          Q      Okay.  You've seen this before?

6          A      Yes.
7          Q      And did you work with Kelly when she

8    was putting this together?  Because her testimony

9    was she worked with Mike Theissen and Clyde

10    Bradshaw, so --

11          A      Clyde Bradley.
12          Q      Bradley, excuse me.

13          A      Yes.
14          Q      I don't have any reason to believe she

15    worked with you on it; but if she did, I want to

16    know that.

17          A      No.
18          Q      Okay.  So you didn't work with Kelly

19    at the time she created this, right?

20          A      No.
21          Q      So this was prepared already -- Was it

22    prepared by the time you arrived at the TTO?

23          A      The original document, yes.
24          Q      Okay.  Terrific.

Page 227

1                      And this compares the information

2    in Healy's handwritten notes to the information in

3    the general ledger of the TTO, correct?

4          A      That's my understanding.
5          Q      Okay.  And there's also this

6    additional third point which goes back and looks at

7    allocation percentages and adjusts Healy's numbers

8    to reflect a further set of adjustments, correct?

9                      Maybe you can state it better

10    than I can.  So there's a direct comparison between

11    Healy's numbers and the general ledger numbers in

12    the first column here (indicating), right?

13          A      Yes.
14          Q      Okay.  And then what's your

15    understanding as to that middle column, "Additional

16    Differences related to System Reports versus RH

17    Figures Used"?

18          A      I am not certain.
19          Q      You don't know what that is?

20          A      I don't.
21          Q      And there's a $97,000 difference, and

22    you can't tell me what the basis of that is, can

23    you?

24          A      I cannot.

Page 228

1          Q      Okay.  Let me ask you this question:

2    I understand -- So this $1.5 million figure at the

3    bottom right corresponds to the amount that's set

4    forth in your current complaint --

5          A      Okay.
6          Q      -- correct?  I mean, I'll tell you

7    that it does.

8          A      Okay.
9          Q      Yes?

10          A      Sure.
11          Q      Okay.  So my question is, is this

12    $1.5 million figure in Bradshaw Exhibit No. 3 -- is

13    that the current position of the TTO as to the

14    amount of overpaid interest to LT during the

15    relevant time period, or has the TTO changed its

16    position in any way since producing that document?

17          A      I'm not aware of any changes.
18          Q      Okay.  And the TTO has retained an

19    accounting expert in this case, correct?

20          A      Correct.
21          Q      And we don't have the report yet and

22    that's not due yet.

23                      Do you know who the accountants

24    are?

Page 229

1                 MR. KALTENBACH:  I'm going to object.

2    I think -- I think that's privileged information

3    unless and until such time as we actually

4    disclose -- make a disclosure of them.

5                 MR. HOFFMAN:  So she doesn't have to

6    tell -- You're not going to let her tell me, even

7    if she knows, who the accountants are.  It's

8    privileged?

9                 MR. KALTENBACH:  I mean, it would

10    seem --

11                 MR. HOFFMAN:  Is that a fact?

12                 MR. KALTENBACH:  I think --

13                 MR. HOFFMAN:  Do you have a retainer

14    agreement?

15                 MR. KALTENBACH:  I'm sure that we do.

16                 MR. HOFFMAN:  I bet you do.

17    BY MR. HOFFMAN:

18          Q      Do you know who -- Don't answer who.

19    Don't tell me who.

20                      Do you know who the accountants

21    are that the TTO has retained to serve as their

22    experts in this case?

23          A      Yes.
24                 MR. HOFFMAN:  So, Barry, are you
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Page 230

1    instructing her not to answer if I ask who those

2    people are?

3                 MR. KALTENBACH:  It seems to me that

4    that --

5                 MR. HOFFMAN:  Just "yes" or "no";

6    don't beat around the bush.

7                 MR. KALTENBACH:  Jay, you know what?

8    I don't casually instruct a witness not to answer.

9                 MR. HOFFMAN:  Okay.

10                 MR. KALTENBACH:  And so I'd like to

11    flesh this out.

12                 MR. HOFFMAN:  Fair enough.

13                 MR. KALTENBACH:  It seems to me that

14    that would be privileged information until the time

15    comes that we disclose them.

16                      So do you disagree that that's

17    privileged?

18                 MR. HOFFMAN:  I'm not here to debate

19    you.  I just need a "yes" or "no."

20                 MR. KALTENBACH:  I will instruct the

21    witness not to answer on the basis that I think it

22    may well be privileged, and counsel is not going to

23    dispute me on that.

24                 MR. HOFFMAN:  I don't agree with your

Page 231

1    position, but I'm not going to argue with you about

2    it.  That's not what we're here for.

3    BY MR. HOFFMAN:

4          Q      Okay.  So do you know -- So I'm just

5    trying to get a feel for -- I've got a million and

6    a half dollar claim stated in this document, and

7    you've got an expert report coming.

8                      Do you have any knowledge as to

9    whether the expert is engaged in any different type

10    of analysis that might produce some kind of

11    different number here such that I can ask you about

12    it today, or is the expert just going to verify and

13    support this?

14                 MR. KALTENBACH:  I'm going to --

15                      Dr. Birkenmaier, I think that

16    intrudes upon what is now privileged information.

17    I think what the expert is doing and their

18    conclusions will be put forth in a report that

19    Mr. Hoffman will be served with.

20                      So I'm going to instruct you not

21    to answer that question on the basis of privilege.

22    BY MR. HOFFMAN:

23          Q      Okay.  Are you aware that there

24    were -- that in the course of doing this interest

Page 232

1    analysis that Ms. Bradshaw did that she encountered

2    periods of time for which there was missing data?

3          A      Yes.
4          Q      Okay.  And what is your understanding

5    as to why the TTO's files were missing data

6    relating to interest payments?

7          A      I don't know.
8          Q      And how much missing data was there;

9    do you know?

10          A      I don't know.
11          Q      Okay.  That's something Ms. Bradshaw

12    would know.

13                      What did she do when she ran

14    across quarters with no data?

15          A      I don't know.
16          Q      So I asked you before about other

17    districts.

18                      Are you telling me that there's

19    an analysis like the Bradshaw Exhibit No. 3

20    analysis for District 204 that exists for the other

21    districts there to check and make sure whether they

22    didn't get too much or too little interest?

23          A      I don't know the level of detail for
24    other districts.

Page 233

1          Q      Okay.  Because I've never seen

2    anything; so I'm asking you what documentation

3    exists with respect to any analyses the TTO

4    conducted as to other districts and the interest

5    amounts they received?

6          A      I don't know.
7                        (Whereupon, document
8                        tendered.)
9    BY MR. HOFFMAN:

10          Q      Okay.  Have you seen TTO Deposition

11    Exhibit 20 before, please, Doctor?

12          A      I don't recall this.
13          Q      Okay.  This was from the TTO files

14    produced to us in this case.

15          A      Okay.
16          Q      It appears to be an analysis of taking

17    the $1.5 million that you claim LT got that was too

18    much and then spreading it out over the other

19    districts on a pro rata basis.

20                      Is that what this looks like to

21    you?

22          A      It appears that way.
23          Q      Okay.  And who did this?  Who created

24    this document; do you know?
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Page 234

1          A      I don't know.
2          Q      Okay.  And doesn't this document

3    assume that all of the other districts got paid the

4    right amount of interest in all of the years at

5    issue?

6          A      I don't know what assumptions
7    were used to create this.
8          Q      Okay.  Well, did all of the other

9    districts get paid the right amount of interest

10    from 1995 through 2012 other than District 204?

11          A      To the best of my knowledge, but I
12    cannot say that with 100 percent certainty.
13          Q      And when you say they got the right

14    amount, is that based on Healy's handwritten notes,

15    or is it based on some other source for determining

16    how much interest the district should have

17    received?

18          A      I don't know.
19          Q      So you just -- Somebody at some point

20    just told you that everything was fine with the

21    other districts other than District 204 with

22    respect to interest payments, right?

23          A      Generally, yes.
24          Q      Okay.  And who told you that?

Page 235

1          A      Kelly.
2          Q      Okay.  When?

3          A      I couldn't tell you.  It was early on
4    in my time there, but I could not be specific about
5    a date.
6          Q      Somewhere in the 2013 to 2014 range?

7          A      I would say probably yes.
8          Q      Okay.

9          A      More like 2014.
10          Q      Okay.  I have no more questions.

11                 MR. KALTENBACH:  I just have a few.

12                        EXAMINATION

13                    By Mr. Kaltenbach:

14

15          Q      Dr. Birkenmaier, do you recall --

16    First of all, is it fair to say that part of your

17    preparation for today's deposition also included

18    knowledge you gained without necessarily being

19    knowledge specifically to prepare yourself for

20    today?

21                 MR. HOFFMAN:  Objection.  Leading.

22    BY THE WITNESS:

23          A      I was going to say you have to say
24    that again.

Page 236

1    BY MR. KALTENBACH:

2          Q      You have a body of knowledge

3    concerning a lot of the issues we've discussed,

4    correct?

5          A      Yes.
6          Q      Is all of that derived solely from

7    your preparation to testify today?

8          A      No.
9          Q      Okay.  In connection with your

10    preparation today, do you recall if you reviewed

11    the complaint that the Township Trustees filed

12    against Robert Healy?

13          A      Yes.
14          Q      Okay.  Do you recall if you reviewed a

15    copy of the judgment that was entered against

16    Robert Healy?

17          A      Yes.
18          Q      Do you recall the document showing how

19    much was recovered from Bob Healy's bank account?

20          A      I didn't see a specific document other
21    than what was in the -- in the claim.
22          Q      Okay.  Do you --

23                 MR. HOFFMAN:  I'd like to see that.  I

24    haven't -- By the way, if you're going to talk

Page 237

1    about money recovered from his bank account, I

2    haven't -- I don't believe I've seen that.

3                 MR. KALTENBACH:  That was the 497 she

4    mentioned.

5                 MR. HOFFMAN:  Yeah; I know.  I haven't

6    seen any documentation on that that I know of, if

7    it was produced.  I just went back through the

8    documents.

9                 MR. KALTENBACH:  I mean, it's in the

10    court file somewhere.

11    BY THE WITNESS:

12          A      I haven't seen a document.  I've just
13    seen it referred to.
14                 MR. HOFFMAN:  I'm just saying, you're

15    talking about it here.  It wasn't produced in the

16    case.  It sounds like it's something you have at

17    your fingertips.  I'm asking you for it.

18    BY MR. KALTENBACH:

19          Q      Dr. Birkenmaier, I believe you

20    testified that you personally pulled and reviewed

21    financial records regarding the TTO's payment of

22    audits for member districts.

23                      Do you recall that?

24          A      Yes.
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Page 238

1          Q      And was it your testimony that those

2    records reflected that the TTO paid for the audits

3    of District 204?

4          A      Yes.
5          Q      Okay.  And by "paid for," I don't mean

6    processed checks.  I mean, the money was actually

7    paid out of the TTO's operating account.

8          A      Yes.
9          Q      Okay.  So with that knowledge, your

10    answer remains yes, correct?

11          A      Yes, yes.
12          Q      And I believe you also testified

13    regarding your review of financial records as to

14    whether or not the TTO paid for the audits of other

15    districts other than 204.

16                      Do you recall that testimony?

17          A      I do recall that, yes.
18          Q      And the summary -- or your testimony

19    was that the TTO did not pay for the audits of

20    other districts, correct?

21          A      Correct.
22          Q      Okay.  The TTO did process checks for

23    payment --

24          A      Yes.

Page 239

1          Q      -- of the audits --

2          A      Yes.
3          Q      -- of other districts, correct?

4          A      Yes.
5          Q      Okay.  I'm going to show you what had

6    been marked as Exhibit No. 5, which is an

7    April 29th, 1999 letter to Dr. Beckwith from

8    Bob Healy.

9                      Do you recall looking at this?

10          A      I do.
11          Q      And you've seen this both today, and

12    you've seen this before today --

13          A      Yes.
14          Q      -- correct?

15          A      Yes.
16          Q      Okay.  And on the top of the sixth

17    page, Mr. Healy writes a couple sentences under the

18    heading "Annual Audit."

19                      Do you recall looking at those

20    earlier today?

21          A      I do.
22          Q      Could you read that first sentence,

23    please, out loud?

24          A      Sure.  "The trustees hire and pay for

Page 240

1    the audit of the school districts and the
2    Treasurer's office in Lyons Township."
3          Q      Do you recall Mr. Hoffman asking you a

4    question about whether you had any reason to doubt

5    whether that sentence was accurate or not?

6          A      I do.
7          Q      Okay.  And do you recall what your

8    response was?

9          A      I believe I said I didn't.
10          Q      Okay.

11          A      Now that I'm looking at this again,
12    I'm concerned with the structure of the sentence.
13          Q      Can you explain what your concern is?

14          A      Sure.  "The trustees hire and pay for
15    the audit of the school districts."  Okay.
16                      So the treasurer hired the
17    auditor, they processed the payment, but the actual
18    pay -- where they paid the cash for the audit would
19    apply only to LT, not the other districts.
20                      So the second sentence, "This
21    office has assumed the cost of Lyons Township High
22    School's audit," that is correct, but this -- the
23    way this sentence, now that I see it, is packed
24    it's both true and not true.

Page 241

1          Q      Okay.  Because --

2          A      Because the Township -- I'm sorry.
3          Q      Because the Township did pay for the

4    cost of 204's audit, so it paid for one of the

5    districts, correct?

6                 MR. HOFFMAN:  Objection.  Leading.

7    BY MR. KALTENBACH:

8          Q      You can answer the question.

9          A      Okay.  Yes, based on -- The second
10    statement here in this paragraph is true; but the
11    first statement, the hiring of the auditors for for
12    the school districts collectively is correct.  The
13    payment of the audit, we pay -- we process the
14    payment of all of the audits, but we actually paid
15    cash for LT's audit.  I'm sorry I didn't catch that
16    before.
17          Q      And you did not pay cash for the

18    payment of the other districts other than LT,

19    correct?

20          A      No.  And that was the documents that I
21    downloaded that we looked at earlier.
22          Q      And that you testified you personally

23    reviewed those?

24          A      Yes.
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Page 242

1          Q      Okay.  Thank you.  I have no further

2    questions.

3                 MR. HOFFMAN:  Okay.  We're done.

4                 THE WITNESS:  Okay.

5                 THE REPORTER:  Signature?

6                 MR. KALTENBACH:  We'll reserve.

7                      I'll talk to you about what that

8    means.

9                 THE WITNESS:  Okay.

10                 MR. HOFFMAN:  It means you can read it

11    later and see whether your answers were written

12    down correctly by this young lady.

13                 THE WITNESS:  Okay.

14                 THE REPORTER:  Are you ordering the

15    transcript?

16                 MR. HOFFMAN:  Yes.  I'm going to get a

17    ptx and a mini pdf.

18                 MR. KALTENBACH:  What's the -- I'll

19     do just a pdf.

20                      What's the turnaround you're

21    going to do on that?

22                 THE REPORTER:  Regular delivery is in

23    ten business days.

24                 MR. KALTENBACH:  We'll expedite it.

Page 243

1                 THE REPORTER:  When do you need it; a

2    week or sooner than that?

3                 MR. KALTENBACH:  If you can do a week

4    from today, that's fine.

5                 THE REPORTER:  Okay.

6

7                        (FURTHER DEPONENT SAITH NOT.)

8

9                        (Deposition concluded at

10                        3:03 p.m.)

11

12

13

14

15

16              *     *     *     *     *     *

17

18

19

20

21

22

23

24
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1    STATE OF ILLINOIS )

                     ) SS:
2    COUNTY OF C O O K )
3        IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

           COUNTY DEPARTMENT - CHANCERY DIVISION
4

   TOWNSHIP TRUSTEES OF SCHOOLS    )
5    TOWNSHIP 38 NORTH, RANGE 12 EAST)

                                   )
6               Plaintiff,           )

                                   )
7               -vs-                 ) No. 13 CH 23386

                                   )
8    LYONS TOWNSHIP HIGH SCHOOL,     ) Hon. Sophia H. Hall

   DISTRICT 204,                   )
9                                    )

              Defendants.          )
10                                    )
11
12               I, DR. SUSAN BIRKENMAIER, being first
13    duly sworn, on oath, say that I am the deponent in
14    the aforesaid deposition, that I have read the
15    foregoing transcript of my deposition, consisting
16    of Pages 1 through 246, taken on February 27, 2017,
17    at the aforesaid place and that the foregoing is a
18    true and correct transcript of my testimony so
19    given.
20

                        DR. SUSAN BIRKENMAIER
21

   SUBSCRIBED AND SWORN TO
22    before me this      day

   of            , A.D., 2017.
23
24        Notary Public
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1    STATE OF ILLINOIS )

                     ) SS:

2    COUNTY OF C O O K )

3               I, KELLY ANN POTTS, Certified Shorthand

4    Reporter in and for the County of Cook, State of

5    Illinois, do hereby certify that on

6    February 27, 2017, discovery deposition of DR.

7    SUSAN BIRKENMAIER and the discovery deposition of

8    the Plaintiff pursuant to a Rule 206(a)(1) Notice,

9    was taken before me, reported stenographically and

10    was thereafter reduced to typewriting under my

11    direction.

12               The said deposition was taken at

13    20 North Clark Street, Suite 2500, Chicago,

14    Illinois, and there were present counsel as

15    previously set forth.

16               The said witness, DR. SUSAN BIRKENMAIER,

17    was first duly sworn to tell the truth, the whole

18    truth, and nothing but the truth, and was then

19    examined upon oral interrogatories.

20               I further certify that the foregoing is

21    a true, accurate, and complete record of the

22    questions asked of and answers made by said

23    witness, DR. SUSAN BIRKENMAIER, at the time and

24    place hereinabove referred to.
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Page 246

1               The signature of the witness, DR. SUSAN

2    BIRKENMAIER, was reserved by agreement of the

3    parties.

4               The undersigned is not interested in the

5    within case, nor of kin or counsel to any of the

6    parties.

7               WHEREUPON, I set my hand pursuant to the

8    Illinois Shorthand Reporters Act of 1984 on this

9    6th day of March, A.D., 2017.

10

11

12

         _______________________

15          KELLY ANN POTTS, CSR

         CSR No. 084-003558

16

17

18

19

20

21

22

23

24
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3  BY:  MR. BARRY P. KALTENBACH
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6

 On behalf of the Plaintiff;
7

 HOFFMAN LEGAL
8  BY:  MR. JAY HOFFMAN

 20 North Clark Street
9  Suite 2500

 Chicago, Illinois  60602
10  312.899.0899,
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Page 4

1  (Witness was duly

2  sworn.)

3         RUSSELL HARTIGAN,

4 called as a witness herein, after having been

5 first duly sworn, was examined and testified as

6 follows:

7  THE WITNESS:  I do.

8         EXAMINATION

9 BY MR. HOFFMAN:

10 Q. Would you please state your name for

11 the record.

12 A. Russell W. Hartigan.  H-A-R-T-I-G-A-N.
13 Q. And, sir, what is your place of

14 business and what is your business address?

15 A. I'm an elected Judge of Cook County,
16 Circuit Court Judge, and I'm currently assigned
17 to the Fifth Municipal District, Bridgeview,
18 Illinois.
19 Q. What types of cases do you hear?

20 A. Civil jury the last few years.
21 Q. The gentleman sitting next to you,

22 Barry Kaltenbach, is he your lawyer for

23 purposes of this deposition here today?

24  MR. KALTENBACH:  Yes.

Page 5

1     THE WITNESS:  Okay.  I was unclear, but I

2 think yes.

3 BY MR. HOFFMAN:

4 Q. Sir, I know as a judge and former

5 attorney, you're very familiar with the

6 litigation process.  Nevertheless, I want to

7 ask you whether you've ever had your deposition

8 taken before?

9 A. I don't believe so.  I've done a
10 number of depositions but never sat on the
11 other side.
12 Q. I guess there's a first for

13 everything.

14 Sir, I will do my very best to

15 ask questions that make sense, that are

16 understandable and clear.  If for any reason

17 you do not understand my question, will you be

18 kind enough to let me know that?  Otherwise I

19 will assume you did understand it.

20 A. Sure.
21 Q. The court reporter, as you know, can

22 only take down yeses and nos and verbal

23 answers, so nods of the head and uh-uh or uh-uh

24 are all bad for us.  Agreed?

   EXHIBIT 13
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Page 6

1     A.   Agreed.
2     Q.   If at any time you want to take a

3 break, please inform me, you will be allowed to

4 do so.

5              Do you need anything in the way

6 of coffee, water?

7     A.   I've got it.
8     Q.   Terrific.

9               Sir, by now you are familiar that

10 there is a lawsuit for which we are here.  It

11 was filed by the plaintiff in this case which

12 goes by a few different names.  Some people

13 call it the Treasurer's Office, some people

14 call it the Township Trustees, some people call

15 it the TTO.  Which do you feel most comfortable

16 with?

17     A.   Probably the Township Trustees, I
18 think, of Schools.
19     Q.   Township Trustees of Schools.  How

20 about if I shorten that to TTO?

21     A.   That's fine.
22     Q.   The defendant in this case is the

23 Lyons Township High School District 204, some

24 people call that Lyons, some people call that

Page 7

1 LT, some people call it District 204.  What are

2 you most comfortable with?

3     A.   204 or LT, either way.  I hear it both
4 ways.
5     Q.   Thank you.  When were you -- when did

6 you first become aware of the existence of this

7 lawsuit?

8     A.   Probably maybe month and a half ago.
9 Possibly two months.

10     Q.   How did you become aware of the

11 lawsuit, sir?

12     A.   I got a call from the attorney
13 regarding the fact that there may possibly be a
14 deposition forthcoming.  And I might have read
15 something in the paper, local paper, too, but I
16 can't recall that at this time.  There might
17 have been an article in the paper.
18     Q.   So you got a call from an attorney for

19 the TTO, correct?

20     A.   Right.
21     Q.   And do you recall who that was?

22     A.   You or your partner.
23     MR. KALTENBACH:  I can't tell you.  I can't

24 give you the answer.

Page 8

1     THE WITNESS:  Yeah.

2 BY MR. HOFFMAN:

3     Q.   And did you meet with Barry Kaltenbach

4 or anybody else representing the TTO in

5 preparation for this deposition?

6     A.   I did.  It was a brief meeting.
7     Q.   Whom did you meet with?

8     A.   Barry.
9     Q.   And when did that occur?

10     A.   God, a couple of weeks ago.  And your
11 partner was there, too.
12     Q.   Was that Mr. Kubasiak?

13     A.   Yeah.
14     Q.   Gerald?

15     A.   Yes.
16     Q.   Did they show you any documents in

17 connection with this lawsuit?

18     A.   I don't recall that.  I think maybe
19 you had sent me some documents.
20     Q.   Yes.  And you got a letter from me as

21 well as some attached documentation, correct?

22     A.   Correct.
23     Q.   Along with a subpoena?

24     A.   Yeah.

Page 9

1     Q.   And you were testifying here pursuant

2 to that subpoena; am I right, sir?

3     A.   Correct.
4     Q.   Did you review the documents that I

5 sent you?

6     A.   You know, I can't say I reviewed them
7 line item by line item.  I have a pretty heavy
8 call.  And I skimmed them is probably the best
9 way to say it.

10     Q.   Did those documents help refresh your

11 memory about the issues involved in this

12 lawsuit?

13     A.   A little bit.
14     Q.   And so am I correct that up until

15 about two months ago, you had not gotten any

16 communications from either people at the TTO or

17 attorneys representing the TTO asking you about

18 issues involved in this case?

19     A.   No, only what I may have read in the
20 paper is all I can recall.
21     Q.   And there's an issue where the

22 question and the answer may not have matched

23 up.  I asked if I was correct that you hadn't

24 gotten communications as I described to you and
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Page 10

1 then you answered no.

2     A.   No.
3     Q.   So let me ask you a question that's

4 better.

5              Prior to two months ago, did you

6 get any communications of any kind from anyone

7 at the TTO or attorneys representing the TTO

8 about the matters involved in this lawsuit?

9     A.   No.
10     Q.   Thank you.

11              Have you had -- when, sir, did

12 you serve as a trustee of the TTO?

13     A.   That's a good question.
14     Q.   Thank you.  Would it help you to

15 remember, sir, if I showed you --

16     A.   I think I can recall vaguely.
17     Q.   Okay.

18     A.   I think I was appointed, perhaps, in
19 the late '90s.  And I believe I ran unopposed.
20 And I think it's a six-year term.  So I am
21 thinking it may be late '90s, '96 maybe, when I
22 got appointed to fill a vacancy and then I ran.
23 I may be off on these years, but I ran in like
24 '98 for a six-year term.

Page 11

1     Q.   Assuming that the six-year term you

2 described ended in 2004, did you run for a

3 subsequent term?

4     A.   No.
5     Q.   So as best you can recall, you were

6 trustee of the TTO from 1996 to 2004?

7     A.   Somewhere like that, yeah.
8     MR. HOFFMAN:  Let's mark this document as

9 Hartigan Exhibit 1, please.

10                       (WHEREUPON, said

11                       document was marked as

12                       Hartigan Exhibit No. 1

13                       for Identification.)

14 BY MR. HOFFMAN:

15     Q.   Sir, in an effort to speed up this

16 deposition, I'm showing you a candidate profile

17 from 2012 from the Daily Herald, and I believe

18 this is from when you were running as -- for a

19 Circuit Court judicial vacancy.

20              Would you be kind enough to take

21 a look at the bio portion of this document and

22 tell me if that information in it is correct.

23     A.   Appears to be correct.
24     Q.   Okay.  And there's a number of

Page 12

1 positions noted in terms of civic involvement

2 and elected offices held, and obviously you

3 gave a lot of your time and effort to your

4 community.  Would you be kind enough to tell me

5 which of these is your service as a trustee of

6 the TTO?

7     A.   I don't follow you.  It says elected
8 offices held.
9     Q.   Right.  And so did you serve -- let's

10 talk about the different positions you've held,

11 because it looks like you were --

12     A.   I can help you on that.  The Trustee
13 of Schools was the first elected position for
14 me and then I think followed by the township
15 and the village.
16     Q.   So you were a Trustee of Schools, in

17 other words a TTO, then you became Trustee of

18 Lyons Township, and then you became trustee --

19 did you say the village?

20     A.   Right.
21     Q.   And that was the village of what, sir?

22     A.   Western Springs.
23     Q.   Did you hold all of those positions

24 simultaneously at some point?

Page 13

1     A.   I think one of them I might have.
2 Perhaps it might have been the township
3 trustee, perhaps.
4     Q.   And you're also on Board of Governors

5 for the Illinois State Bar Association as well?

6     A.   Right, that's a volunteer position.
7     Q.   It says here elected Lyons Township

8 School Trustee 1998 through 2005.  Is that

9 information correct?

10     A.   I would hope so.  I would think so.
11     Q.   Okay.  It looks like you were on quite

12 a few boards and other legal and civic

13 organizations.  Did you find that you had

14 enough time to devote to your position as

15 trustee of the TTO?

16     A.   Well, with that it meets only
17 quarterly; it wasn't really a real
18 time-consuming-type job.
19     Q.   Tell me, sir, what you did in

20 connection with that job?

21     A.   Showed up at meetings, looked
22 over -- usually they had a listing of the banks
23 who had funds deposited with them.  The
24 meetings were fairly brief.  I wouldn't think
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Page 14

1 they lasted more than a half hour.
2     Q.   What did you understand your

3 responsibility for oversight to be?

4     A.   Well, basically it was to -- well, you
5 had the money that was invested, would go to
6 the banks for -- and through the treasurer
7 would be put into safe funds.  There's
8 also -- we dealt with personnel, the checks of
9 personnel of the various school districts

10 issuing them, besides the funds and depositing
11 those and investing those.  I think there's
12 also school land that they had to come to us if
13 there was any sale of the land or any boundary
14 change.
15     Q.   Did you also review and approve the

16 expenses of the TTO?

17     A.   I believe so.  I'm not totally sure.
18 It's been over sixteen years.
19     Q.   Now, sir, I have to mention to you

20 that in this lawsuit, my client, District 204,

21 has been sued based on events that go back as

22 far as 1994.

23              So while I understand that a lot

24 of these subject matters we're talking about

Page 15

1 here today occurred a long time ago, that's

2 because the lawsuit stretches back that far.

3 Do you understand that?

4     A.   Yes.
5     Q.   And you will do your best to provide

6 me with your full recollection as best you can.

7     A.   Whatever I recall.
8     Q.   Okay.

9     MR. HOFFMAN:  Mark this as No. 2.

10                       (WHEREUPON, said

11                       document was marked as

12                       Hartigan Deposition

13                       Exhibit No. 2 for

14                       Identification.)

15 BY MR. HOFFMAN:

16     Q.   Sir, I'm handing you a document which

17 is a printout of an Illinois statute, it's 105

18 ILCS 5/5-20.  It's from the school code and the

19 article that relates to trustees of schools.

20 Would you take a moment to read that paragraph

21 to yourself, please.

22     A.   Okay.
23     Q.   Am I correct, sir, that this statute

24 sets forth the obligations of trustees of

Page 16

1 schools such as yourself?

2     A.   Looks like it.
3     Q.   And you can see from the notes below

4 that this is the law that was in place at the

5 time you were a trustee based on the revisions,

6 correct?

7     A.   Okay.
8     Q.   And my question, sir, is:  Did you

9 comply with the statutory obligations stated in

10 this Section 5-20 during the time you were

11 trustees of schools?

12     MR. KALTENBACH:  I will object as it calls

13 for the witness to make a legal conclusion

14 which in his capacity today Judge Hartigan

15 should not be doing.  But nonetheless you can

16 answer despite my objection.

17     THE WITNESS:  I would certainly hope so.

18 BY MR. HOFFMAN:

19     Q.   I'm not asking whether you hope so,

20 I'm asking, based on your recollection of what

21 you did, did you, in fact, do the things that

22 are set out in this statute?

23     A.   I would think so.
24     Q.   Okay.  So --

Page 17

1     A.   If they're brought to our attention,
2 then yes.
3     Q.   Okay.  So it says in this section,

4 sir, "The trustees of schools," and I'm

5 starting midway through the first

6 sentence -- well, why don't I read the whole

7 thing.   "At each regular meeting, and at such

8 other meetings as they may think proper, the

9 Trustee of Schools shall examine all books,

10 notes, mortgages, securities, papers, monies

11 and affects of the corporation, and the

12 accounts and vouchers of the township treasurer

13 or other township school officer," and then it

14 goes on from there.

15              And your best recollection, sir,

16 is that you did those things while you were a

17 school trustee?

18     A.   If they were brought to my attention
19 and we reviewed them, we had legal counsel, we
20 had auditors, if they're brought to our
21 attention, then yes, at the meeting.
22     Q.   Have you spoken with any of your

23 fellow trustees such as Donna Milich,

24 M-I-L-I-C-H, or any other of the gentlemen or
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Page 18

1 ladies you served with as Trustee of Schools

2 about the matters involved in this lawsuit?

3     A.   I have not.  Donna Milich my
4 understanding has moved out of the area.
5     Q.   She lives in Arizona, correct?

6     A.   Yeah, I think so.
7     Q.   Was it your understanding that the TTO

8 acted as the agent and fiduciary for the

9 various school districts, including District

10 204, with respect to investment of their funds

11 and accounting functions and other related

12 business issues?

13     A.   Yes, I mean we worked through our
14 treasurer and worked through our auditor, and
15 mainly treasurer would do whatever necessary to
16 make sure that the funds were invested and
17 secure funds.  I think designated by statute.
18 I think you couldn't do anything beyond what's
19 in the statute.
20     Q.   And what was the treasurer's

21 responsibilities with respect to expenditures?

22     A.   Well, I think he got money through,
23 you know, taxing money, and then he would make
24 payroll to the various school districts, and

Page 19

1 also do the investing of funds, as mentioned,
2 and deposit funds with local banks.
3     Q.   So --

4     A.   Or CDs or whatever it might be.
5     Q.   And, sir, the entire time that you

6 were a trustee at schools, am I correct that

7 Robert Healy was the treasurer?

8     A.   I believe so.
9     Q.   What was his professional background?

10     A.   I think he worked for the court system
11 at one time in his life.  I believe he had a
12 degree, bachelor's degree, but I don't know if
13 he had anything further, anything advanced.
14     Q.   Do you know whether or not he was a

15 CPA?

16     A.   I don't believe so.
17     Q.   Do you know whether or not he had any

18 investment-related training or credentials?

19     A.   I don't know that.
20     Q.   And you were involved in extending

21 Robert Healy's contract from time to time; am I

22 correct about that?

23     A.   That's correct.
24     Q.   And tell me why you believe that

Page 20

1 Robert Healy was capable of performing his

2 duties as treasurer during your time as

3 trustee?

4     A.   Well, I mean given the fact we had
5 auditors, given the fact we had a board, given
6 the fact that the -- kept saying that the --
7 things were going well, through the auditor and
8 through legal counsel and through our board, we
9 had no reason to suspect otherwise.

10     Q.   Sir, Hartigan Exhibit No. 1 sets forth

11 your undergraduate and law degree; am I

12 correct?

13     A.   Yes.
14     Q.   And do you have any training or

15 education as an accounting or investment

16 professional?

17     A.   I have a B.S. in commerce from DePaul
18 and took some courses in the M.B.A. program.
19 I'm not a CPA, but I did have a business
20 degree.  Did have accounting and finance in it.
21     Q.   Do you know where -- you know a

22 gentleman, of course, named Joseph Nekola,

23 N-E-K-O-L-A; am I correct?

24     A.   Yeah.

Page 21

1     Q.   He was a fellow trustee with you,

2 correct?

3     A.   He was the president and trustee.
4     Q.   He is now deceased?

5     A.   Yes.
6     Q.   Did Mr. Nekola have any accounting or

7 investment background to your knowledge?

8     A.   I doubt that.
9     Q.   Same question for Ms. Milich?

10     A.   No, I don't think so.
11     Q.   Sir, I'd like to show you a document

12 that's previously been marked as Healy Exhibit

13 No. 1, and it's a compilation of a series of

14 documents.  We're not going to go through all

15 of them, however I'm going to have you look at

16 a few of them.  So let me hand you that stack.

17 I'd like you to turn to the third page, please.

18     A.   Third page here?
19     Q.   Yes.  This is an April 29, 1999,

20 letter that Bob Healy wrote to Lisa Beckwith,

21 the business manager at District 204.  Do you

22 see that?

23     A.   Yes.
24     Q.   And have you ever had any
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Page 22

1 communications with Dr. Beckwith?

2     A.   No.
3     Q.   Sir, if you look at the last page of

4 this letter, it shows you and your fellow

5 trustees as carbon copies of this letter on

6 page nine.  Do you see that?

7     A.   I do.
8     Q.   And is this a letter that you believe

9 you received on or about the date that it

10 bears?

11     A.   I couldn't say one way or the other.
12     Q.   You don't remember this letter?

13     A.   I do not.
14     Q.   Do you have any reason to doubt that

15 you received it?

16     A.   No.
17     Q.   And you see in here in the very first

18 paragraph on the first page, sir, that it talks

19 about an analysis of the duties and

20 responsibilities of the TTO and specific

21 services provided by the office.  Do you see

22 that?

23     A.   Yes.
24     Q.   Do you recall back in 1999 discussions

Page 23

1 between the TTO and District 204 about

2 financial issues?

3     A.   About what issues?
4     Q.   Financial issues or really any issues.

5     A.   Only I would say from hearsay, not
6 specifically with me.
7     Q.   Well, regardless of whether you were

8 personally involved in those discussions, sir,

9 am I correct that you do remember there being

10 discussions around this 1999 time period

11 between the TTO and District 204, correct?

12     A.   All I know there was some
13 dissatisfaction with the treasurer's office,
14 that's all I know.
15     Q.   And what dissatisfaction did you

16 understand there to be?

17     A.   I don't know if it was in 1999 or
18 subsequent thereto.  I think they wanted, as I
19 recall -- again, this is almost 20 years ago.
20 I think they wanted to handle things themselves
21 and something with computers.  They wanted -- I
22 don't know if it was an upgrade of the computer
23 in the treasurer's office or something and
24 whether they were compatible or not.  Something

Page 24

1 with the computer program.  And they felt they
2 could do a better job on their own.
3     Q.   And anything else you remember about

4 that?

5     A.   Possibly personnel, but I don't recall
6 specifically.
7     Q.   When you say possibly personnel, sir

8 what do you mean by that?

9     A.   I don't remember.
10     Q.   And you recall, am I correct, that

11 District 204 could not leave the TTO without a

12 state statute being passed?

13     A.   That's correct.
14     Q.   And you also recall that the TTO

15 opposed District 204's departure from the TTO?

16     A.   That I don't think I -- I'm not sure I
17 was around for that.
18     Q.   Do you remember any involvement by

19 Mr. Landek to attempt to keep District 204 in

20 the TTO?

21     A.   I don't.  That may have been past me.
22     Q.   Do you know who Mr. Landek is?

23     A.   Sure, I know him.
24     Q.   And I'd like you, sir, to turn in this

Page 25

1 April 29th, 1999, letter you received based on

2 the CC here to page six, and you'll see there

3 is a reference to annual audit.  Do you see

4 that?

5     A.   Yes.
6     Q.   And you recall that there was a firm

7 called William F. Gurrie, G-U-R-R-I-E, that

8 then became Virchow Krause, or maybe you don't

9 remember them becoming Virchow Krause, but they

10 did, then they became part of Baker tilly,

11 which is an even bigger accounting firm.  Are

12 you familiar with that firm?

13     A.   I am to the former that you mentioned.
14     Q.   Gurrie?

15     A.   Yeah.
16     Q.   Let's call it Gurrie.  And Gurrie was

17 the auditor of the TTO as well as the school

18 districts within the TTO, correct?

19     A.   That is correct.
20     Q.   And it says in this letter that Bob

21 Healy wrote, "The trustees hire and pay for the

22 audit of the school districts and the

23 treasurer's office in Lyons Township."  Is that

24 consistent with your understanding of what the
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Page 26

1 trustees did?

2     A.   I believe so.
3     Q.   And then it says, "This office has

4 assumed the cost of Lyons Township High

5 School's audit, even though the functions were

6 in-house."  Is that also consistent with your

7 understanding?

8     A.   I believe so.
9     Q.   On the last page of this letter, sir,

10 page nine, there's a reference to a statute

11 that says, "Requires that all school districts

12 pay their proportionate share of the expenses

13 of the treasurer's office.  The contribution

14 formula is prescribed by statute and allows for

15 no variation."

16               Do you see that statement?

17     A.   Yes, I do.
18     Q.   Are you familiar with that statute

19 having to do with pro rata expenses of the

20 treasurer's office?

21     A.   All I can vaguely recall is that the
22 pro rata share was based on money, I believe,
23 and I don't think population, I think it was
24 based on money.

Page 27

1     Q.   It was based on the -- if I may, was

2 it based on the amount of money that each

3 district had maintained at the treasurer's

4 office and invested through the treasurer's

5 office?

6     A.   I believe that's correct.
7     Q.   Okay.  So each district paid a share

8 of the TTO's expenses based on the amount of

9 money they had rather than the amount of

10 services they received from the TTO?

11     A.   Well, they kind of went hand in hand.
12 I guess if they paid, they got certain
13 services.  But I think that's generally true.
14     Q.   Okay.  Sir, I'd like you to skip ahead

15 a few pages and you'll see an agenda for a TTO

16 meeting for July 29th of 1999.

17     MR. KALTENBACH:  Is there a Bates number on

18 it?

19     MR. HOFFMAN:  These are not Bates numbered

20 because we got them from you.

21     MR. KALTENBACH:  27 you said?

22     MR. HOFFMAN:  Yes.

23     THE WITNESS:  I got it.

24 BY MR. HOFFMAN:

Page 28

1     Q.   TTO's documents were not Bates

2 numbered when we received them.

3     A.   That's fine.
4     Q.   Sir, you recognize this as an agenda

5 and then right behind it the minutes of a board

6 meeting during the time you were a trustee as

7 indicated in the upper-left-hand corner of the

8 agenda where your name appears; am I correct?

9     A.   That's correct.
10     Q.   All right.  And on the minutes of the

11 meeting of July of 27th, 1999, it indicates you

12 were present at the meeting; am I correct?

13     A.   That's correct.
14     Q.   And then on page two at the very

15 bottom, sir, it says, "There was a discussion

16 regarding the Lyons Township High School and

17 the problems the district has with the pro rata

18 billing system.  The trustees discussed with

19 the Treasurer Healy several options to improve

20 relations with the high school.  Some of the

21 items discussed are for the treasurer's office

22 to assume more duties, possibly fund certain

23 business functions, computer sharing and

24 legislation."   Do you see that?

Page 29

1     A.   I do.
2     Q.   Can you tell me what you recall about

3 the discussion at that meeting other than

4 what's stated here in these minutes?

5     A.   You're going -- no, obviously I can't
6 recall back then.  This is 1999, you're talking
7 almost 20 years.
8     MR. HOFFMAN:  Off the record.

9                        (Discussion off the

10                        record.)

11     MR. HOFFMAN:  Back on the record.

12 BY MR. HOFFMAN:

13     Q.   So, sir, you don't remember anything

14 about this meeting other than what's set forth

15 in the minutes?

16     A.   Well, certain -- possibly fund certain
17 business functions.  I don't know if there
18 was -- I don't know necessarily what that
19 meant.  Computer sharing --
20     Q.   Can I interrupt you on that one?

21     A.   Yeah.
22     Q.   Does it help you to remember -- does

23 it refresh your recollection to ask you whether

24 District 204 at this time in 1999 was
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Page 30

1 performing its own business functions with its

2 own staff rather than having the treasurer's

3 office do that work like the other districts

4 did, does that help you to remember?

5     A.   That could be, uh-huh.  Yes.
6     Q.   And so do you remember anything about

7 this possibly funding certain business

8 functions?

9     A.   I do not.
10     Q.   And because it's in the minutes, you

11 don't have any reason to believe this

12 conversation did not occur as it's written

13 here, do you?

14     A.   I assume they're accurate.
15     Q.   That's the point of having minutes,

16 right?

17     A.   Yes.
18     Q.   Let's take a look at the next document

19 which is an August 18th, 1999, letter to Dr.

20 Beckwith at District 204 from Robert Healy, and

21 I'll note for you on the third and final page

22 of this letter there's a CC to Lyons Township

23 Trustee of Schools.  Do you see that?

24     A.   Yes.

Page 31

1     Q.   And is it fair to say that you

2 received a copy of this letter on or about the

3 date it bears, sir?

4     A.   Well, the CC says trustees, so I
5 assume I did.
6     Q.   You see that this letter talks about

7 five different proposals following up on the

8 discussion of a month earlier at the trustees

9 meeting.  Do you see that?

10     A.   I see that.
11     Q.   And you see that there's -- in the

12 very first sentence it talks about proposed

13 possible solutions.  In the very first page of

14 this paragraph.  Do you see that?

15     A.   I do.
16     Q.   And were these the proposals that Bob

17 Healy had discussed with you and the other

18 trustees?

19     A.   I'm not sure he discussed them with
20 us.  I think we may have gotten a copy it looks
21 like of the letter, but it's possible that he
22 did, but I certainly don't recall any specific
23 conversation.
24     Q.   And so you don't remember getting this
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1 letter and calling Bob Healy and asking him

2 further information or details about this?

3     A.   We may have got the letter.  I don't
4 recall calling him, no.
5     Q.   So the first proposal is "Deviation

6 From Pro Rata Billing."  Do you see that?

7     A.   Yes.
8     Q.   And then it basically says that there

9 would be -- under this first proposal that

10 there would be a reduction in District 204's

11 pro rata share, and it goes on to say that all

12 of the other districts in the TTO would have to

13 approve that change.  Do you see that?

14     A.   I do.
15     Q.   And it talks about the necessity for

16 an intragovernmental agreement among all 12

17 taxing bodies in the township.  Do you see

18 that?

19     A.   I do.
20     Q.   Does that help you to remember the

21 discussions that were had at that time about

22 this proposal?

23     A.   It does not.
24     Q.   Is that consistent with your
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1 understanding if there was a change in the pro

2 rata billing that the treasurer issued to

3 District 204, it would require an

4 intragovernmental agreement?

5     A.   I do not recall that.
6     Q.   Do you know anything in particular

7 about intragovernmental agreements?  Are you

8 verse in what requires an intragovernmental

9 agreement and what does not?

10     A.   Only through the Village of Western
11 Springs when I was trustee, but I don't
12 remember if it was fire or police or something.
13     Q.   And what was that situation in which

14 the Village had an intragovernmental agreement?

15     A.   I'm not sure.  I think they talked
16 about an intragovernmental agreement.  I'm not
17 sure.  It was sharing maybe a fire or
18 ambulance.  I don't think it ever came to pass
19 though.
20     Q.   The idea was that different taxing

21 bodies would --

22     A.   Right.
23     Q.   -- kind of share responsibilities for

24 fire and police?
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1     A.   Exactly.
2     Q.   And because that -- okay.

3               Turn the page, please, to page

4 two of the August 18th, 1999, letter.  There's

5 a proposal number two that's, quote, "Funding

6 by township school treasurer of some district

7 functions."  Do you see that

8     A.   Yes.
9     Q.   And it discusses in the first

10 paragraph, "If the responsibilities for the

11 accounts payable and payroll production were to

12 be returned to the school treasurer's office,

13 it would mean higher operating costs for the

14 treasurer's office in the form of salaries and

15 benefits for increased staff and higher related

16 expenses to accommodate the increase in

17 workload."  Do you see that?

18     A.   Yes.
19     Q.   Is that consistent with your

20 recollection that if the TTO had taken in-house

21 the business functions that District 204 was

22 performing for itself, that the TTO's costs

23 would have increased?

24     A.   I don't remember that.
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1     Q.   But you have no reason to doubt that

2 that is true, do you?

3     A.   Well, if it's in the letter and it was
4 sent out by Healy, I suspect that's accurate.
5     Q.   And then in the next paragraph of

6 proposal number two it says, "I would expect

7 that when the Trustee of Schools takes into

8 consideration these necessary increases, they

9 would logically conclude that a partial funding

10 by the treasurer's office to cover District

11 204's costs for the business functions District

12 204 now performs would be reasonable.

13 Especially in light of the fact that the

14 treasurer's office is currently performing the

15 same business functions for the 11 other school

16 districts."

17               Is that consistent with your

18 recollection of this proposal and the

19 discussions at the TTO?

20     A.   I don't have a recollection.  If it's
21 in here and it was sent us to us, then it is
22 what it is.
23     Q.   Do you believe it to be accurate as

24 the prior paragraph because it's in Mr. Healy's

Page 36

1 letter?

2     A.   From looking at this, again, I don't
3 have any specific recall, but if it was in a
4 letter sent out to us, then, fine.
5     Q.   Then fine?

6     A.   I mean fine as far as accurate.
7     Q.   So you believe it to be accurate

8 because it's set forth in this letter?

9     A.   Right.  Not that I have a recall, as I
10 mentioned.
11     Q.   I got you.

12              Sir, I'd like to skip ahead to a

13 notice and agenda of a Township Trustees of

14 Schools meeting March 21, 2000.

15     A.   Got it.
16     Q.   And you've seen this document before,

17 correct?

18     A.   Many years ago.  Unless you sent it to
19 me.
20     Q.   Did your attorneys show you this

21 document, do you recall?

22     A.   They possibly did.
23     Q.   Okay.  So you see on the agenda item

24 number eight there's a listing for the District
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1 204 business office, correct?

2     A.   Is it on the second page or first?
3     Q.   Turn back one more page, sir.

4     A.   Sorry.  On the agenda.
5     Q.   On the agenda on point eight, there's

6 the District 204 business office listed.

7     A.   Correct.
8     Q.   And then if you look at the minutes on

9 the following page, it reflects that you were

10 present at this March 21, 2000, trustees'

11 meeting, correct?

12     A.   Correct.
13     Q.   And Bob Healy was there as well?

14     A.   That's right.
15     Q.   And then on the very last paragraph of

16 the first page of minutes, Healy submitted to

17 the trustees the proposal from District 204

18 stating that this office absorb certain

19 payroll, accounts payable and computer

20 processing expenditures by District 204."   Do

21 you see that?

22     A.   Yes.
23     Q.   And attached to these minutes was --

24 if you turn a couple of pages, as we received
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1 them, was the February 29th, 2000, memo from

2 Lisa Beckwith to Robert Healy.  Do you see

3 that?

4     A.   Yes.
5     Q.   Are you familiar with that Lisa

6 Beckwith memo setting forth the proposal of

7 District 204?

8     A.   Not really.  I don't recall it.
9     Q.   Do you have any reason at all to doubt

10 that this memo was something you received at

11 this meeting as the minutes indicate?

12     A.   It appears that way.
13     Q.   And you don't remember anything about

14 this memo independently?

15     A.   No.
16     Q.   And then this -- the minutes go on to

17 say, "As these costs would be incurred by the

18 treasurer's office if the Lyons Township High

19 School were to totally utilize the facilities

20 of the treasurer's office.  These costs would

21 certainly be incurred."

22              Is that consistent with your

23 recollection of the discussions that were had

24 regarding District 204's proposal?
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1     A.   I have no recollection.
2     Q.   Do you have any reason to doubt that

3 those were discussions that were had?

4     A.   If it's in the minutes, I assume
5 that's accurate.
6     Q.   It also says, "A further

7 recommendation by Trustee Hartigan is that the

8 trustees be given an evaluation of the

9 employee's performance for those aforementioned

10 personnel employed at the high school."  Do you

11 see that?

12     A.   I do.
13     Q.   Is that something that you

14 recommended?

15     A.   Sounds logical.
16     Q.   And you have no reason to doubt it

17 based on the --

18     A.   No.
19     Q.   Let's turn to page two of the March

20 21, 2000, minutes, please.  It says, "A motion

21 was made by Russell Hartigan, seconded by

22 Joseph Nekola to accept the proposal given to

23 the Lyons Township Trustees of Schools by Cook

24 County High School District number 204."   And
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1 then it has you and Mr. Nekola voting aye and

2 no one voting nay, correct?

3     A.   Correct.
4     Q.   Is that the motion that you made, sir?

5 Did you make that motion at that meeting?

6     A.   Apparently.
7     Q.   Based on the minutes, you believe that

8 the trustees voted to accept the proposal of

9 District 204, whereby the TTO would pay for

10 business functions at District 204, correct?

11     A.   Appears that way.
12     Q.   And it appears that way because it's

13 set forth in the minutes, correct?

14     A.   Yes.
15     Q.   Okay.  Now, sir, do you recall that

16 the way that the TTO's payments for District

17 204's business functions -- actually, let me

18 take that from you.  I'll take that exhibit

19 back.

20               Sir, do you recall that what

21 would happen in practice was that the TTO would

22 bill District 204 for its share of pro rata

23 expenses and District 204 would deduct the cost

24 of the business functions at District 204 that
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1 the TTO was paying for and then District 204

2 would pay the balance?

3     A.   I don't recall the financial
4 interworkings, but it sounds somewhat accurate.
5               I think there was, what, a
6 general account or something.  General fund,
7 maybe that's it.
8     Q.   Right, and the payments were more in

9 the nature of adjustments or line items because

10 District 204 wouldn't pay the treasurer because

11 the treasurer already had District 204's money,

12 right?

13     A.   I believe so.
14     Q.   So in showing you a document, which is

15 a June 14th, 2000, memo from Lisa Beckwith to

16 the Board of Education, and that by the way is

17 the Board of Education of District 204.

18     MR. KALTENBACH:  Is it part of the packet?

19     MR. HOFFMAN:  Yes, it is.

20 BY MR. HOFFMAN:

21     Q.   I don't have any reason to believe

22 you've ever seen that memorandum, but the

23 question I'm asking you, sir, does this -- the

24 June 14th, 2000, memo from Lisa Beckwith talks
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1 about the pro rata billing from the TTO, then a

2 deduction for the TTO's payment of Lyons'

3 business functions and then a net payment by

4 the District 204.

5              Does that memo refresh your

6 recollection as to the process by which this

7 agreement was implemented by the parties?

8     A.   Well, as I mentioned, I've never seen
9 this.

10              So, again, I was not involved
11 heavily with the interworkings of who gets paid
12 to any great degree.
13              So I would assume that that seems
14 accurate.
15     Q.   And you were aware, sir, that from the

16 year 2000 through the remainder of your term as

17 trustee, that the TTO was paying for certain

18 business functions performed at District 204,

19 correct?

20     A.   I think so.
21     Q.   And that is an expenditure that you

22 and the other trustees approved on a regular

23 basis when you approved the expenses of the

24 TTO?
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1     A.   Again, you know, if it was brought
2 before us and we had an auditor and an attorney
3 present, we would generally approve those.
4     Q.   Okay.  Am I also correct that there

5 was never any issue during the time you were a

6 trustee with District 204 not paying its pro

7 rata share of the treasurer's expenses?

8     A.   I don't think so.
9     Q.   Did you ever hear from anyone whether

10 District's 204's Board of Education approved

11 the agreement between the TTO and District 204

12 that the trustees had approved in March of

13 2000?

14     A.   I did not.
15     Q.   And this agreement that you and the

16 trustees approved in March of 2000, this was

17 not intended as a one year only for the 2000

18 fiscal year agreement, was it?

19     MR. KALTENBACH:  Objection.  I think it

20 misstates the witness' prior testimony.

21 Subject to that, you can answer.

22     THE WITNESS:  Yeah, I mean I don't know

23 what the nature of the longevity of it was.

24 BY MR. HOFFMAN:
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1     Q.   Okay.  When you look back at the

2 August 19th, 1999, letter that Bob Healy sent

3 to Lisa Beckwith, and there's a proposal number

4 two for the payment by the TTO of certain

5 District 204 business functions, nothing in

6 that letter suggests that this was somehow only

7 an agreement applicable to one fiscal year,

8 does it?

9     A.   I'm sorry.  I didn't get the latter
10 part of your question.
11     MR. HOFFMAN:  You can read it back, please.

12                        (Said question was read

13                        back.)

14     MR. KALTENBACH:  I'm sorry.  This is Healy

15 1 still?

16     MR. HOFFMAN:  Yes.

17     THE WITNESS:  I mean the paragraph reads,

18 you know -- includes a partial funding by the

19 Treasurer's Office to cover the 204 costs.

20 BY MR. HOFFMAN:

21     Q.   And it was -- the purpose of this

22 proposal was to deal with District 204's

23 concerns that it was paying too much because it

24 was doing its own business functions and paying
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1 for its own business functions, yet it was also

2 paying a full share of the pro rata expenses of

3 the Treasurer's Office, correct?

4     MR. KALTENBACH:  Objection.  Lack of

5 foundation.

6     THE WITNESS:  Yeah, I don't know what -- if

7 any or what business functions they were doing,

8 204.

9 BY MR. HOFFMAN:

10     Q.   Doesn't it refer to accounts payable

11 and payroll here?

12     A.   It says that in the letter, but --
13     Q.   But you don't know?

14     A.   No, I didn't hear from 204 about that.
15     Q.   Are you aware of any instance from

16 2000 until the end of your term as trustee,

17 sir, in which the TTO ever rejected District

18 204's net payment or statement of net payment

19 to the TTO?

20     A.   I'm not aware.
21     Q.   And you understand what I mean by net

22 payment, that it's the pro rata expenses minus

23 the cost of District 204's business functions?

24     A.   Yeah, I don't recall.  I'm not aware.
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