CONTRA COSTA SUPERIOR COURT
MARTINEZ, CALIFORNIA
DEPARTMENT: 12
HEARING DATE: 10/05/18
This case is stayed. A CMC will be set for March 8, 2019 at 8:30 a.m.
The parties’ requests for judicial notice are granted, except as to pleadings in this case, as to
which judicial notice is unnecessary. The attorneys are also directed to pay better attention to
CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.

8. TIME: 9:00 CASE#: MSC17-02529
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES
HEARING ON MOTION FOR JUDGMENT ON 3rd CAUSE OF ACTION
FILED BY DIABLO COMMUNITY SERVICES DISTRICT
* TENTATIVE RULING: *
Defendant Diablo Community Services District moves for judgment on the pleadings as to the
third cause of action. The motion is granted without leave to amend. The Court concludes
that the District does not have the authority to prevent the “general public, including… bicyclists,
vehicles and pedestrians” from using Calle Arroyo road in Diablo.
The Court notes that this motion was filed before the First Amended Complaint was filed.
However, the parties are in agreement that this motion may apply to the FAC even though the
documents were filed in the reverse order.
The Court also notes with disapproval that the District has not submitted a declaration showing
compliance with the meet and confer requirement for a motion for judgment on the pleadings.
(See Code of Civil Procedure §439.) The attorneys should pay attention to this requirement in
any future proceedings. For the present motion, however, the Court will overlook the omission.
This is a binary, yes-or-no legal issue, with no real room for compromise and no nuances of any
missing allegations that might be added. It is unlikely, therefore, that any meet-and-confer
would be fruitful.
The District’s motion for judgment on the pleadings is distinctly different from its previous
demurrer that challenged the sufficiency of the complaint. A motion for judgment on the
pleadings, like the District’s motion, admits “as true all of the well-pleaded facts alleged in
appellant's complaint” and seeks a “particular declarations of the rights and duties of the parties
as set forth in the notice of motion with respect to the admitted allegations of the amended
complaint.” (Wilson v. Board of Retirement of Los Angeles County Employees Retirement Asso.
(1957) 156 Cal.App.2d 195, 200.)
Unlike a demurrer, a motion for judgment of the pleadings in a declaratory relief action can rule
on the merits of the declaratory relief claim alleged in the complaint. (See Wilson, 156
Cal.App.2d at 200-01.) “‘The indicated procedure would be for defendant to move on the
pleadings for judgment that the declaration be made, but that it be made in favor of the
defendant. This would seem to reach the procedural problem where no triable issue is
presented.’” (Id. at 201, quoting from Strauss v. University of State of New York, 282 App.Div.
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593 [125 N.Y.S.2d 821].) Thus, unlike the demurrer, this motion properly tees up the merits of
the dispute in the third cause of action for decision.
The District argues Plaintiffs cannot obtain a declaration in their favor on the third cause of
action. In the third cause of action, Plaintiffs “seeks a judicial determination of the [District’s]
duties and obligations under the Ordinance Code with respect to securing Calle Arroyo from
unauthorized use by the general public, including but not limited to by bicyclists, vehicles and
pedestrians, and policing it to ensure that unauthorized user[s] stop trespassing on Calle
Arroyo.” (FAC ¶46.) In the prayer, Plaintiffs ask for “a declaration by the Court that the [District]
has an obligation under the Ordinance Code to provide security for the homeowners on Calle
Arroyo and take steps to police the roadway to prevent unauthorized bicyclists, vehicles or
others from using Calle Arroyo.” (FAC prayer 3.)
For this motion, the District assumes that Calle Arroyo is a private road and that the general
public has no right to use it. Thus, whether or not the general public has the right to use Calle
Arroyo is not at issue in this motion. Instead, the question whether the District has the ability to
prevent the general public from using the road assuming the public does not have the right to
use Calle Arroyo.
The District is an independent special district formed in 1969 under Government Code §§ 61000
et seq. (FAC ¶22.) The District is a creation of statute and “as a creation of statute, has only
such powers as are bestowed on it by the Legislature. [Citation.]” (Placer County Local Agency
Formation Com. v. Nevada County Local Agency Formation Com. (2006) 135 Cal.App.4th 793,
804; see also Zack v. Marin Emergency Radio Authority (2004) 118 Cal.App.4th 617, 632.)
Government Code § 61100 lists 32 powers that are given to a special district. Of these,
however, the only one plaintiffs adduce as supporting the District’s power to exclude outsiders
from Calle Arroyo is § 61100(j): “Provide security services, including, but not limited to, burglar
and fire alarm services, to protect lives and property.” Plaintiffs argue that the District has the
authority to prevent the general public from using Calle Arroyo under subdivision (j) because the
District is providing security services.
Even looking only at the plain language of this subdivision, it would be a considerable stretch to
read § 61100(j) as including a power to exclude people (such as motorists, bicyclists, or
pedestrians) from using a roadway. The actual grant of authority is to “provide security
services”. The term is not self-defining, but guidance is found in the specific examples given,
and the purpose stated – “burglar and fire alarm services, to protect lives and property”. Those
bear scant if any resemblance to excluding road users, which is more matter of avoiding
congestion and promoting privacy and convenience. Granted, too-heavy traffic might pose
something of a safety hazard; but it is apparently agreed all around that the District has the
power to act for roadway safety, such as by enforcing the Vehicle Code.
The maxim ejusdem generis is applicable here. “Ejusdem generis (literally, ‘of the same kind’)
[citations], means that where general words follow specific words, or specific words follow
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general words in a statutory enumeration, the general words are construed to embrace only
things similar in nature to those enumerated by the specific words. [Citation.]” (California Farm
Bureau Federation v. California Wildlife Conservation Bd. (2006) 143 Cal.App.4th 173, 189.) In
subsection (j) examples of providing security services are listed “burglar and fire alarm
services”. Such services are different than preventing the general public from using a road.
If § 61100(j) is unclear, however, Government Code § 61105(g) is not – and it provides the
definitive answer to the present question. Section 61105(g) is the only statute that actually
addresses the very issue here, namely whether a special district does or does not have the
authority to exclude the general public from roadways. By its own terms, it expressly grants that
very authority – but only to seven specifically named districts. This District is not one of them.
Section 61105 is, by its own recitation, a legislative vehicle for specific grants to specific districts
of powers that special districts generally do not enjoy. Subdivision (a) says so (emphasis
added): “The Legislature finds and declares that the unique circumstances that exist in certain
communities justify the enactment of special statutes for specific districts. In enacting this
section, the Legislature intends to provide specific districts with special statutory powers to
provide special services and facilities that are not available to other districts.”
Among the special powers granted only to particular districts is the power to exclude the general
public from using roads. In subdivision (g), seven specified districts “may, for roads owned by
the district and that are not formally dedicated to or kept open for use by the public for the
purpose of vehicular travel, by ordinance, limit access to and the use of those roads to the
landowners and residents of that district.” The District is not one of the districts listed.
Section 61105(g) would be pointless and superfluous if, as plaintiffs argue, all special districts in
the state already have the power to exclude the public from roadways under § 61000(j). The
narrower statute must be taken as the Legislature’s recognition and intent that the seven listed
districts, and only those districts, have that authority.
Plaintiffs recognize that there is no mention of the District in Government Code § 61105(g).
They argue that “[t]his means nothing more than the fact that the [District] Board, as it existed in
2005 [when section 61105 was last amended], apparently found it unnecessary to petition the
California State Legislature to specifically memorialize the manner in which it was exerting its
authority.” (Oppo p. 9.) (Nor, the Court adds, has the District Board apparently found it
necessary to request such power from 2005 to 2018 either.) Given the clarity of § 61105(g),
that observation might be taken as undermining what plaintiffs claim about the 50-year history
here. Be that as it may, however, the fact remains that whether the District “found it necessary”
or not, it did not seek to include itself in the list of districts with this statutory power. (Nor, of
course, is there any presumption one way or the other as to whether the Legislature would have
granted that power if sought.)
Plaintiffs argue that they are not trying to limit access just to landowners and residents and that
they are not trying to preclude all “non-residents” from using Calle Arroyo. It is true that in
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addition to residents and their guests, Plaintiffs also want to allow access to individuals that
have “legitimate business” in Diablo – though they give scant guidance as to how the District’s
police officers are supposed to determine that vague criterion, especially without violating the
Fourth Amendment. But this slightly broader group of individuals with access does not
somehow give the District authority to limit access to the road.
Plaintiffs argue that the District’s current position upends over 50 years of historical practice.
The District disputes the recitation of history, but it is irrelevant in any case. If it be true that the
District has been excluding outsiders for 50 years, that means only that the District has been
exceeding its statutorily granted powers for 50 years.
As framed in the third cause of action, plaintiffs’ claim focuses on the District’s own ordinances,
which plaintiffs characterize as representing exactly the kind of attempted exclusion they seek
here – a characterization that the District does not contest. But the District correctly points out
that the ordinances are invalid, as ultra vires, to the extent that they purport to exercise a power
that § 61100 does not grant to the District. This admittedly puts the District in the anomalous
position of arguing for the illegality of its own ordinances. But the District is correct, and the
Court is thus put in the position of agreeing with that confession of illegality.
The District can enforce the ordinances only to the extent that they do not conflict with state law.
In City of Lodi v. Randtron (2004) 118 Cal.App.4th 337, 358-59, the court explained that “[a]s an
administrative agency, DTSC is not empowered to authorize a city to enact an ordinance which
conflicts with state law. An administrative agency has only that authority conferred upon it by
statute and any action not authorized is void. [Citations.] Administrative regulations that exceed
the scope of or are inconsistent with the governing statute are unenforceable.”
Under the Government Code, the District can only adopt ordinances “for the administration,
operation, and use and maintenance of the facilities and services listed in Part 3 (commencing
with Section 61100).” (Gov. Code § 61060.) Thus, local ordinances should be used to
implement the powers given to the District in Part 3. Part 3 includes both sections 61100 and
61105. Therefore, to the extent the local ordinance give the District power to limit access to
Calle Arroyo it conflicts with the powers given to the District in section 61100, et seq. and is
therefore void.
Plaintiffs include a generic request for leave to amend. They do not suggest any manner in
which this cause of action could be rescued by amendment, however, and the Court cannot see
any either. If plaintiffs contest this tentative to seek leave to amend, they should come to the
hearing prepared to advance specific proposals for amendment, and to explain how they would
suffice.
Evidentiary Issues
The parties’ requests for judicial notice are granted, with some exceptions. Judicial notice as to
plaintiffs’ items 1 and 2 is unnecessary, as those are pleadings in this Court’s file. The Court
nevertheless appreciates the courtesy of convenient presentation.
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The Court rejects plaintiffs’ proffered item 3, the Tiernan declaration. The declaration is already
in the Court’s file; so if it were properly cognizable on this motion, it would not be necessary to
take judicial notice of it. It is not so cognizable. This is a motion for judgment on the pleadings,
on which plaintiffs cannot offer testimony. Apparently they conceive the Tiernan declaration to
be judicially noticeable as a species of legislative history, in that it recites Mr. Tiernan’s
subjective intention as to the meaning of certain language in the District’s founding documents.
But an author’s or legislator’s after-the-fact statements about the meaning of such language, in
the form of a declaration (or, for that matter, in live testimony), is proper neither in form nor in
substance.

9. TIME: 9:00 CASE#: MSC18-00322
CASE NAME: MAZARI AMIRI VS. AZIZ HAIDARIAN
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES
FILED BY MAZARI (HAIDARIAN) AMIRI
* TENTATIVE RULING: *
Continued to November 9, 2018 at 9:00 a.m., at request of moving party.

10. TIME: 9:00 CASE#: MSC18-00382
CASE NAME: LAMB VS. TRANQUILITY INCORPORATED
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENAS
FILED BY JERRY LAMB
* TENTATIVE RULING: *
The Court is unclear as to whether this detail of the parties’ discovery disputes was effectively
resolved at last week’s hearing (or otherwise by subsequent discussion). If this motion still
requires ruling, the parties should so apprise the Court by the method for contesting a tentative.
In that event, the motion will be put over for a week to October 12, with a tentative in ordinary
course. (No appearance necessary on October 5.) Otherwise, the motion will be deemed
off calendar.

11. TIME: 9:00 CASE#: MSC18-00470
CASE NAME: QUESADA VS. QUALITY LOAN
HEARING ON DEMURRER TO 2nd Amended COMPLAINT
FILED BY WELLS FARGO BANK, N.A.
* TENTATIVE RULING: *
Defendant Wells Fargo demurs to plaintiff’s second amended complaint (SAC). The demurrer is
sustained without leave to amend.
This go-round on demurrer does not require extensive discussion, because it is largely a rerun
of the last iteration. The Court sustained Wells Fargo’s demurrer to the first amended
complaint, with thorough legal discussion. Plaintiff’s opposition brief mostly addresses these
issues as though no prior demurrer or ruling had occurred. The Court granted leave to amend
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