EXAMPLES OF DIRECTIVE LANGUAGE IN APPROPRIATIONS BILLS AND REPORTS

Department of Homeland Security
FY 2021 House Report

Border Wall
Rescission of Funds
Defiance of Congressional Intent and Oversight

This Administration and the Department have increasingly ignored the constitutional role of Congress in providing oversight of the Executive Branch. The Administration ignored the will of Congress, represented by the agreements on border wall construction funding in Public Law 116–6 and Public Law 116–93, to limit fiscal year 2019 and fiscal year 2020 funding for border barriers. Instead, the Administration diverted billions of dollars from Department of Defense accounts that Congress intended for Department of Defense priorities. To partially compensate for this Administration overreach, the bill rescinds $1,375,000,000 from CBP’s Procurement,
Construction, and Improvements account, the amount appropriated in fiscal year 2020 for border wall construction.  The Department has also provided inadequate and untimely responses to numerous and repeated requests for information by the Committee—bipartisan requests for information appropriate and necessary for fulfilling the Committee’s oversight role, including requests for details on funding execution and personnel hiring from CBP, ICE, U.S. Citizenship and Immigration Services (USCIS), and the United States Secret Service… As a consequence, funding levels for various departmental headquarters offices are reduced.  In addition, the Department has violated the long-standing agreement on proposed reprogramming and transfer actions, whereby the Department seeks concurrence from the Committee prior to implementing such actions and works with the Committee to resolve impediments to such concurrence. As a result, the bill provides no transfer authority and limits most reprogramming activity for the Department in fiscal year 2021.
FY 2021 Senate Report

Direction on the use of funds:

Border Wall System and Border Surveillance Technologies.—The Committee is committed to providing funding to strengthen the security of U.S. borders. The recommendation supports the fiscal year 2021 budget request of $1,964,000,000 for 82 miles of border wall system, bringing the total provided for the border wall system since fiscal year 2017 to $16,962,000,000, funding more than 819 miles of new and replacement border wall…. .While the Department has produced two Border Security Improvement Plans [BSIPs] providing the planning and costs associated with installing physical barriers and accompanying technology and sensors in prioritized areas of the Southwest border, the Committee has not received the updated BSIPs from fiscal years 2019 and 2020. The Committee reminds the Department to address the concerns raised by GAO’s assessment of the DHS Appropriations Act, 2018, Required Elements for the Border Security Improvement Plan (GAO–19–538R Border Security). The Committee is concerned with the lack of visibility into the Department’s execution of funds for the border wall system as a result of the delays in submitting an updated BSIP. Within 30 days of the date of enactment of this act, the Department shall provide to the Committee a detailed description of the location and type of miles funded, and within 60 days of the date of enactment of this act, the Department shall provide to the Committee an updated BSIP that clearly demonstrates how the resources provided are expected to minimize or close gaps in border security along the Southwest border…. 


FY 2022 House Report

Use of Force.—DHS shall prioritize use of force policies and practices that direct officers and agents to place paramount value on the preservation of human life, deploy de-escalation and non-lethal responses, and train agents to use lethal force as a last resort in responding to an imminent, life-threatening situation after all reasonable alternatives have been exhausted.  Not later than 24 hours after any use of force incident resulting in serious injury or death, DHS shall make public a summary of the known facts of the incident, with appropriate due process protections for the involved parties. Beginning not later than 90 days after the date of enactment of this Act and quarterly thereafter, the Department shall collect and publish data on all use-of-force incidents,
including vehicle pursuits. The summaries shall include the location; type(s) of force used; justification for each use-of-force; number of law enforcement personnel involved; number of individuals injured, delineated by age, gender, nationality, race, and ethnicity; and type, source, and location of any medical care provided.  The reports should be updated, as necessary, to include the results of agency incident reviews and any disciplinary or other agency actions
or outcomes.

Customs and Border Protection

Asylum Processing at Ports of Entry.—The Committee directs the Commissioner to engage a federally funded research and development center (FFRDC) to conduct an analysis of the asylum processing capacity and capacity requirements at land ports of entry along the U.S.-Mexico Border. The analysis should address the infrastructure, staffing, and other resource requirements needed to ensure the safe, humane, and orderly processing of single adults and families who present at ports of entry and make a lawful claim of fear or asylum, along with the processing of unaccompanied children prior to transfer to HHS ORR. In carrying out its analysis, the FFRDC shall consult with federal agency stakeholders, including ORR; the Department of Justice  Executive Office for Immigration Review, CBP, ICE, USCIS, and CRCL. In addition, the FFRDC shall consult with community stakeholders, including non-profit immigration and civil rights advocacy organizations. The Committee recommends $500,000 above the request to support this effort

Routine Reporting Requirements:

Reporting Requirements.—CBP shall continue to follow the directives in the explanatory statement accompanying Public Law 116–6 related to the following, according to the previously directed timeframes unless otherwise specified:

(1) CBP-wide capability gaps;
(2) Border Patrol Workforce Staffing Model;
(3) Combined table of CBP interdictions of currency and major categories of drugs;
(4) The number of detainees held by CBP for more than 48 and 72 hours, respectively;
(5) Allegations related to employee corruption;
(6) Use of force abuses;
(7) Checkpoint, transportation check, and roving patrol stop operations, to include a timeline for full compliance with reporting directives;
(8) Search and rescue efforts for fiscal year 2021;
(9) Land Port of Entry Infrastructure Capital Investment Plan, to be provided to the Committee not later than 30 days after the submission of the President’s budget request for fiscal year 2023; and
(10) Staffing gains and losses.

Additionally, CBP shall continue to follow the directives in House Report 116–180 related to the following, according to the previously directed timeframes unless otherwise specified:

(1) High Speed Pursuits, to include the use of immobilization devices beginning not later than 90 days after the date of enactment of this Act;
(2) U.S. Citizens Held in CBP Custody;
(3) In-Custody Time for Unaccompanied Children; and
(4) Polygraph Waivers.

CBP shall follow the directives in the explanatory statement accompanying
Public Law 116–260 related to the following: 

(1) Body-worn cameras;
(2) Border searches and electronics;
(3) Expansion of Arizona and New Mexico border zone travel;
(4) Holding facility length of stay;
(5) LPOE hours of operations;
(6) Queue management at POEs and data on asylum seekers; and
(7) Recruitment, hiring and retention.


FY 2022 House Bill

Funding Limitations

Immigration Detention Facilities:

SEC. 213. (a) None of the funds provided under the heading ‘‘U.S. Immigration and Customs Enforcement—Operations and Support’’ may be used to continue any contract for the provision of detention services if the two most recent overall performance evaluations received by the contracted facility are less than ‘‘adequate’’ or the equivalent median score in any subsequent performance evaluation system. (b) The performance evaluations referenced in subsection (a) shall be conducted by the U.S. Immigration and Customs Enforcement Office of Professional Responsibility.


Detention Facility Inspections

SEC. 528. (a) None of the funds appropriated or otherwise made available to the Department of Homeland Security by this Act may be used to prevent any of the following persons from entering, for the purpose of conducting oversight, any facility operated by or for the Department of Homeland Security used to detain or other wise house aliens, or to make any temporary modification at any such facility that in any way alters what is observed by a visiting member of Congress or such designated employee, compared to what would be observed in the absence of such modification:
(1) a Member of Congress; or
(2) an employee of the United States House of  Representatives or the United States Senate designated by such a Member for the purposes of this section.

(b) Nothing in this section may be construed to require a Member of Congress to provide prior notice of the intent to enter a facility described in subsection (a) for
the purpose of conducting oversight. 

(c) With respect to individuals described in subsection (a)(2), the Department of Homeland Security may require  that a request be made at least 24 hours in advance of an intent to enter a facility described in subsection (a).
