Overview:

The California law on drug testing is perhaps the most unsettled of any state's drug
testing law. California drug-Lesting restrictions are based on judicial decisions balancing
employers· rights to test against employees· state constitutional right to privacy. Close
attention should be paid to the deta�ls of the cases cited below, as well as to ongoing
developments in the case law. Several cases should provide guidance to employers.
Preemployment testing is permissible following Loder v. City of Glendale, at least in con
junction with a preemployment physical. Although Loder challenged a public employer's
program, the opinion is relevant to private-sector employers because California· s right to
privacy-which governs the conduct of private as well as public actors-guided the
California Supreme Court's decision as to the permissibility of preemployment testing.
The Court of Appeal's decision in Pilkington Barnes Hind v. Superior Court (p. 58)
further buttresses the status of preemployment testing.
The California Supreme Cowt's key language from Hill v. NCAA established a bal
ancing test for determining whether private-sector drug testing meets state privacy
requirements:

"[An] invasion of a privacy interest is not a violation of the state
constitutional right to privacy if the invasion is justified by a competing
interest. Legitimate interests derive from the legally authorized and socially
beneficial activities of government and private entities." (emphasis added).
California employers' task appears to be: demonstrate that the company's drug-testing pro
gram is justified by a ··competing interest.·· (The safety, health, and well-being of employees,
those who use a company's products or services. and those who come into contact with
its workplaces or property-such as over-the-road vehicles-may qualify as "competing
interests·' that would outweigh an individual's right of privacy in a balancing test.)
As for random drug testing. employers' rights in California remain on very uncertain
legal footing-especially for random testing of employees in non-safety-sensitive jobs.
Until the courts give more definition to the law. a prudent strategy is to assume that unless
the employee works in a safety- or security-sensitive position. random drug testing is
subject to legal challenge. Employers should review the Court of Appeal decision Smith
v. Fresno Irrigation District (p. 57) for guidance on randomly testing safety-sensitive
employees.
Since the publication of the 14th edition. the California Supreme Court issued a sig
nificant decision related to the California Compassionate Use Act ("CUA') in Ross v.
Ragingwire Telecomms., Inc. In Ross. the California Supreme Court reaffirmed the
legitimacy of pre-employment testrng in upholding the termination of an employee who
tested positive for marijuana use finding that neither California's Fair Employment and
Housing Act ("FEHA'') nor public policy prohibits the termination of a disabled employee
who uses "medical marijuana.·· The Court also found that the California Compassionate
Use Act did not require employers co accommodate marijuana use by their employees.
California
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Statutory Summary:

Types of Testing

Restrictions

All

None.

Testing Procedures

Specific Requirements

All

None.

OTHER Laws Affecting Drug Testing:
Privacy

The California Constitution guarantees the right ro privacy. CAL. CONST. art. I, § l .

Alcohol and Drug
Rehabilitation

Employers regularly employing 2 5 or more employees must reasonably accommodate
any employee who wishes voluntarily to enter and participate in an alcohol or drug
rehabilitation program, provided thac the accommodation does not impose an undue
hardship on the employer. The law does not entitle the employee to time off with pay,
except that an employee may use sick leave to which he or she is entitled. Employers
must make reasonable efforts to safeguard the privacy of employees as to the fact of
their decision to enter rehabilitation. Employees who believe they have been denied a
reasonable accommodation may file a complaint with the state Labor Commissioner.
CAL. LAB. CODE§ 1025 et seq. (2013).

Disabiliry Discrimination

A psychoactive substance use disorder resulting from current unlawful use of controlled
substances or other drugs is not considered. in and of itself. a mental or physical disability
for employment discrimination purposes. CAL. Gov·T CODE§ 12926G). (l) (2013).

Payment for Medical
Examination

An employee or applicant ma} not be required to pay the cost of a medical examina
tion required as a condition of employment or by law. CAL. LAB. CODE§ 222.5 (2013).

Payment for Application
Processing

An employer may not require payment of a fee from an applicant for processing an
application for employment. CAL LAB. CODE§ 450(b) (2013).

Medical Marijuana

"Seriously ill" Californians have a right to obtain and use marijuana and their primary
caregiver may possess or cultivate marijuana for medical purposes where lbat medical
use is deemed appropriate and has been recommended (not necessarily prescribed) by a
physician who has determined that the person· s health would benefit from marijuana use
in the treatment of cancer, anorexia. AIDS. chronic pain. spasticity, glaucoma. arthritis,
migraine, or any other illness for which marijuana provides relief. (The law is inconsis
tent with federal law, which characterizes marijuana as a drug with no proven medical
benefit and a high risk of abuse). CAL. HEALTH & SAFETY CODE§ 11362.5 (2013).

On-Site Testing

The state's laboratory l�censing law appears to prohibit drug tests not conducted by a
certified Jaboralory or through the office of a licensed physician. However. California's
Department of Public Health no longer actively seeks to enjoin employers from such
testing. CAL. Bus. & PROF. CODE§ 1206 (2013).

Drug-Free
Workplace Act

Requires state contractors and grantees to certify that they have: (1) published and
distributed to all employees a policy stating that the unlawful manufacture. distribution,
dispensation, possession. or use of a controlled substance is prohibited. and stating the
consequences of a violation; and (2) established an employee drug-awareness program
to educate employees aboUL lhe employer·s drug-free workplace policy, the dangers of
drug abuse, the availability of counseling programs, and the penalties for violating the
policy. The Act does not address drug testing. CAL. Gov'T CODE§§ 8350-8357 (2013).
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Motor Carriers

Motor carriers and drivers must comply with the federal Department of Transportation
(DoT) drug- and alcohol-testing requirements. All motor carriers must make available
for inspection by the California Highway Patrol (CHP) copies of all records relating
to drug and alcohol tests conducted pursuant to the DoT regulations. A motor carrier's
permit may be suspended if it fails to comply with the DoT drug- and alcohol-testing
requirements or fails to make its drug- and alcohol-test records available for inspection.
Any drug- or alcohol-testing consortium must mail a copy of all positive test.results
to the CHP within three days of the test. CAL. VEH. CODE§§ 34520, 34623 (2013). A
motor carrier may be held liable for triple damages for any injury proximately caused by
a commercial motor vehicle driver if it is shown that (1) the driver was under the influ
ence of alcohol or a controlled substance at the time of the accident. and (2) the motor
carrier willfully failed to comply with the DoT drug- and alcohol-testing requirements.
CAL. Crv. CODE§ 3333.7 (2013).

Case Summaries:
State
1. Ross v. Ragingwire Telecomms., Inc., 70 Cal.Rptr.3d 382 (Cal. 2008).

Other Issues: Breach of Contract; Disability Discrimination; Wrongful Discharge: Pre-employment
testing
Summary:

An employee hired as a system administrator for a telecommunications company was
required to take a pre-employment drug test. The test was positive for marijuana. The
employee claimed that his marijuana use was lawful under the state medical marijuana
Jaw because his doctor had prescribed it for back pain, and he provided the prescription
to the employer. The employer terminated the employee because of the positive test
result. The employee filed a lawsuit against the employer. alleging that the employer
failed to provide reasonahle accommodation to him as a disabled person under the
California Fair Employment and Housing Act. In addition, he claimed that the employer
had discriminated against him by regarding him as an illegal drug user, wrongfully dis
charged him in violation of the medical marijuana law, and breached his employment
contract. The employee argued that he was not an illegal drug user because the medical
marijuana law decriminalized the use of marijuana in his circumstances. However, the
employer argued that the medical marijuana law only protected the employee from state
criminal prosecution, not from adverse employment action. In a five-to-two decision. the
California Supreme Court affirmed the lower courts' findings that neither California's
Fair Employment and Housing Act ("FEHA'), the state's employment rights statute.
nor public policy prohibit the termination of a disabled employee who uses "medical
marijuana·· as well as the principle that "[u]nder California law, an employer may
require preemployment drug tests and take illegal drug use into consideration in making
employment decisions:· The Court also found that the California Compassionate Use
Act did not require employers to accommodate marijuana use by their employees.

2. Loder v. City of Glendale, 59 Cal. Rptr. 2d 696 (Cal. 1997). cert. denied, 118 S. Ct. 44 (1997).

Issues: Preemployment Testing; Pre-promotional Testing; Privacy
Summary: A facial challenge to the city's pre-employment and pre-promotional drug-testing
policy alleged violations of the right to privacy protected under the California Constitution. The
trial court ruled against the City and enjoined the program except as applied to safetysensitive
positions. The City appealed. and the Court of Appeal affirmed. further narrowing the category of
safety-sensitive positions for which the City could require preemployment or per-promotional
testing. The City appealed again. A divided California Supreme Court found that the City's
preemployment testing program was valid under both the Forth Amendment (applicable to
government entities only) and the California
California
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constitutional right to privacy. In reaching its decision. the court applied the balancing
test adopted in Hill, below. The court found that employers have a significantly greater
need to engage in suspicionless testing of job applicants than they have in conducting
similar tests of current employees because, before hiring. an employer cannot observe an
applicant's work habits for indications of substance abuse. This need was weighed against
the applicants' expectation of privacy, which the court found was much reduced by lhe
face that the tests were administered in the course of a medical exan'lination that was at
least as intrusive as a drug test (the plaintiff had not chal1enged the City's right to require
a medical examination). Therefore, while the court rejected the plaintiffs assertion that
the California Constitution precluded preemployment drng testing altogether. neither did
it hold that preemployment tests were always reasonable absent a medical examination
or other factor leading to a diminished expectation of privacy. Moreover, the court did
not determine whether the balance would shift if the entity seeking the test was a private
employer, rather than a government entity. The court also found that the City's requirement
that an applicant execute a authorization for the release of medical information was not
discriminatory. and held that an employer-mandated medical examination or drug-testing
program would be total!) ineffective if the employer could not treat an individual who
refused to release test results in the same manner the employer would treat an individual
who refused to take a test. The City's prepromotional testing program was struck down,·
however, under the U.S. Constitution's limit on suspicionless testing of employees in non
safety-sensitive positions. Citing the U.S. Supreme Court's decision in National Treasury
Employees Union v. Von Raab, the court noted that the reasonableness of requiring a
drug test of any government employee applying for a promotion turns on the nature and
duties of the position in question. Because the City's prepromotion testing program was
struck down under the U.S. Constitution. the court did not reach the issue of what effect
the state Constitution's right to privacy would have had on such a program.

3. Hill v. National Collegiate Athletic Ass'n, 26 Cal. Rptr. 2d 834 (Cal. 1994).
Issue: Privacy
Summary: Student athletes filed a complaint alleging that the drug-testing program of the inter
collegiate athletic association violated their privacy rights. The California Supreme Court upheld the
NCAA' s drug-testing program in a 6-to-1 decision. Although the decision did not address workplace
drug testing specifically, it did uphold drug testing and set a positive precedent. However. the
decision also recognized a cause of action for employees of private employers pursuant to the state
constitution's privacy clause. (This right had been established previously at the appellate court level,
but not by the California Supreme Court.) In order to establish an invasion of privacy, the employee
must show a legally protected privacy interest, a reasonable expectation of privacy under the
circumstances, and a serious invasion of privacy by the employer. In analyzing private-sector
privacy claims, the court adopted a balancing test, rejecting the higher .. compelling interest"
standard used by lower courts. The balancing test requires that a private-sector entity demonstrate
that its drug-testing program is justified by a '·competing interest" which outweighs an
individual's privacy rights. The court noted that legitimate competing interests derive from
"socially beneficial" activities of government and private entities.

4. Manuel v. Department of Corrections and Rehabilitation, 2012 Cal. App. Unpub. LEXIS 2427 (Cal. Ct. App.
2012) (unpublished).
Issue: Retaliation
Summary: Employee was a correctional officer for the California Department of Corrections and
Rehabilitation ('·CDCK'). The CDCR terminated the officer following misconduct
related to a document falsified by another CDCR employee. The officer sued the CDCR
and the prison warden for sexual harassment and retaliation. The allegations were based
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on a complaint the officer filed with the CDCR and then the California Department of
Fair Employment and Housing, alleging sexual harassment and retaliation by the prison
warden, among other claims. This complaint was filed after the investigation, which ulti
mately led to her discharge, was initiated. The officer was discharged from employment
three months after her complaint, based on misconduct in connection with the falsified
documents. In addition to her termination, the officer contended that disciplinary action
in the fom1 of demotion approximately one year earlier was also retaliation for her
complaints of sexual harassment by the prison warden. In that incident, the officer was
selected for a random drug test and ended up submitting to the test three days later. Five
months later, an investigation was started after an anonymous call indicated the officer
avoided the drug test on purpose. Referring the matter to the prison warden, the special
agent conducting the investigation made no detennination about whether the officer had
engaged in misconduct. The prison warden demoted the officer. The officer requested a
hearing that resulted in a recommendation for a 30-day suspension without pay instead of
demotion because the hearing officer determined that management's misunderstanding
as to how the officer could get to the drug test played a part in the delay. Nonetheless.
the warden upheld the demotion. Both the investigation into the drug test delay and the
falsified document began prior to lhe officer's initial complaints about sexual harass
ment and retaliation. A trial court granted summary judgment to both the CDCR and
prison warden. finding a lack of evidence to support the claims, especially since the
investigations that led to the allegedly retaliatory actions preceded any protected activity
by the officer. The Court of Appeals affirmed the trial court's judgment, agreeing that
the CDCR and warden had met their burden of showing that the officer's claim could
not be established and officer failed to controvert that showing.
5. Marin General Services Authority v. Novato Taxi. 2012 Cal. App. Unpub. LEXlS 2870 (Cal. Ct. App. 2012)
(unpublished).
Summary: A taxicab company owner (''owner") challenged a local government regulation requiring
taxicab companies to report all employee drug test results directly to the local govern
ment. Arguing that a state statute penaining to drug-testing reporting requirements for
taxicab companies preempted the reporting requirement, the owner refused to comply
with the local regulation. Both the regulatory agency and the trial coUrt found that the
local regulation was permitted under the state statute. which allowed for "additional
requirements" in local regulations. The trial coUrt issued an injunction against the
owner. prohibiting lhe operation of his taxicab company until he complied with the local
reporting requirement. 1n response, the owner filed a motion to dissolve the injunction.
which was denied. The owner then appealed to the CoUrt of Appeals, arguing that the
trial coun ened in its statutory construction and that, under the state statute, taxicab
companies were required only to report positive drug tests to the local government, not
all drug test results. The appeal was dismissed without reaching a determination on the
merits of the owner's arguments because the court found that the owner's appeal was
of the initial injunction and not the subsequent order denying a motion to dissolve the
injunction, and that such appeal was untimely.
6. Shannon v. Los Angeles County Fire Department, 2012 Cal. App. Unpub. LEXIS 601 (Cal. Ct. App. 2012)
(unpublished).
Issues: Disability Discrimination; Retaliation
Summary: Employee was a firefighter assigned to driving rescue vehicles. After being injured on the

job, employee eventually returned to his position. While on duty, employee was observed
to be in a deep sleep (not awakened by a rescue call alarm), slurring his speech and having
bluodshul eye::.. AuiliLiunally, employee drove to the wrong address in responding to a
rescue call and allegedly almost hit a light pole with the fire truck. The Fire Deparcment
terminated employee citing the fact that employee abandoned his post when he learned
California
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he would be drug tested. Short!) before his cermination. employee was diagnosed with
post-traumatic stress disorder ("PTSD''). At a hearing on his termination. il was revealed
that employee was never asked to take a drug test-a hearing officer found that there was
no presumption he was under the influence of drugs or alcohol because a demand for a
drug test did not occur. Termination was overturned and employee reinstated with back
pay. Subsequently, employee sued the Fire Department for disability discrimination and
retaliation, among other causes of action, related to the overturned termination. Employee
alleged that he was discriminated and retaliated against on the basis of his PTSD and a
perceived drug addiction, wrongfully terminated under the pretext that he used drugs,
and that the Department failed to reasonably accommodate his need for medical atten
tion due to PTSD and his perceh ed need for drug intervention. A trial court granted
summary judgment to the Department based on the conclusion that employee failed to
raise a triable issue of fact on his clain1s-employee appealed. The Court of Appeals
agreed with the trial court, finding that the discharge letter provided legitimate reasons
for employee· s termination and employee failed to meet his burden to show a triable
issue of the falsity of the stated reason or that the motive was instead discriminatory.
The court further ruled that, although there was evidence that employer·s reasons for
terminating employee were incorrect, employee still had the burden of showing that the
articulated reasons were not the true reasons for termination because it was not shown
that employer did not honestly believe the asserted grounds at the time of termination.
Accordingly, the trial court's judgment was affirmed with exception to the failure to
provide reasonable accommodation claim because employer failed to include any facts
concerning the claim, making summary adjudication improper.
7. Wilson v. Department of Corrections and Rehabilitation. 2012 Cal. App. Unpub. LEXIS 6870 (Cal. Ct. App.
2012) (unpublished).
Summary: A corrections officer was discharged from service to the California Department of Cor
rections and Rehabilitation ("'CDCR'') after testing positive for marijuana on a random
drug test. The officer admitted to having used the drug but claimed it was upon recom
mendation of a medical doctor and that she believed her use was consistent with state
law, specifically the Compa�sionate Use Act ("CUA"). Upon receipt of a written recom
mendation by a medical doctor to use marijuana to alleviate her migraine symptoms,
the officer obtained a state-issued cannabis card and inhaled a vaporized form of the
drug three times a week. Following the random test. the officer sent a Jetter via intra
office mail notifying a superior of her "legal prescription·· for medical marijuana and
advising that her drug test would be positive for the drug. The letter was never received.
Over two weeks after the drug test. the officer still had not been given an opportunity to
explain the positive test result. The CDCR had a drug-free workplace policy in effect
that prohibited the use of marijuana, including for medicinal reasons. It was the CDCR · s
position that where there was a conflict between state law and federal. federal law took
p1i.ority-thereby abiding by federal laws prohibiting the use of marijuana over the
state's CUA. Seven months prior to the officer·s random drug test, this position was
articulated in an internal memo that was to be attached to each employee's paycheck
or direct deposit statement-the officer did not recall receiving the notice. The officer
was discharged from employment on the grounds of willful disobedience and failure
of good behavior for failing the drug test. Upon appeal of her termination. the State
Personnel Board ("SPB'') revoked the dismissal finding her testimony credible that she
did not believe her use of the drug was a violation of CDCR policy and that attaching
a memo to a paycheck was not an adequate method to notify employees of a policy
clarification. After the CDCR refused to reinstate the officer, she petitioned the superior
court for a wriL of mandace. which upheld the SPB ruling and the CDCR appealed. On
appeal, the CDCR argued its dismissal should stand because it was undisputed that the
officer violated its drug-free workplace policy and there was no substantial evidence
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thal she clid not know about the policy or that she was credible. The Court of Appeals
agreed that the CDCR failed to establish that it gave the officer sufficient notice of a
clear policy against officers using medicinal marijuana to justify discipline. Further.
the court ruled that despite an obvious violation of the drug-free workplace policy, thal
alone was not cause for discharge unless the violation was willful. Giving deference
to the SPB' s credibility findings that the officer did not willfully violate the policy, the
court found substantial evidence supported the decision and affinned the writ of mandate.
clirecting the CDCR to reinstate her.
8. Diaz v. Central Freight Lines, Inc., 2010 Cal. App. Unpub. LEX.JS 3522 (Cal. Ct. App. 2010) (unpublished).

Issues: Wrongful Termination

'

Summary: Employee was a truck driver. who submitted to two successive drug tests showing negative
dilute results. Despite DoT policy indications that negative-dilute results did not pose
a safety risk. employer had an unwritten policy that two such test results could lead to
immediate termination. Employee was terminated for the two negative-clilute results and
sued for wrongful termination. among other claims. A trial court granted employer's
motion for swnmary judgment on all claims. On appeal, employee argued that employer's
negative-dilute policy was unwritten at the time of his termination and did not require
termination. He further asserted that the DoT allows people with negative-dilute tests
results lo hold safety-sensitive positions. Employer responded by arguing that its policy
considered a negative-dilute result equivalent to a qualified negative and not truly pass
ing a drug test, which is why it adopted the policy of terminating employees with two
successive negative-dilute test results in order to promote the safety and reliability of its
truck driYers. The Court of Appeals ruled that DoT regulations do not require employers
to allow drivers with negative-diluted specimens to continue to drive and any decision
Lo terminate or refrain from hiring persons with negative-dilute test resulls will be based
on the employer's policy. Accordingly. the court affirmed the grant of summary judg
ment to employer, agreeing that employee failed to show that employer" s policy was
illegal or against public policy.

9. Maxwell v. Home Depot USA, Inc., 2010 Cal. App. Unpub. LEXIS 10142 (Cal. Ct. App. 2010) (unpublished).

Issues: Disability discrimination: Retaliation
Summary: Employee was discharged from employment after testing positive for methamphetamine.
It was employer's policy to automatically terminate any employee who tested positive
for illegal drugs or nonprescribed prescription drugs. In his action against employer.
employee alleged causes of action for disability discrimination and retaliation. among
several others. The trial court granted summary judgment to employer on all claims.
conclucling that there was no triable issue as to whether employee suffered from a
qualifying disability and no evidence that employer's decision to terminate him was
based on anything but a legitimate business reason (the automatic termination policy).
On appeal, employee contended that a manager's declaration as to the drug test and
its impact on the decision to fire employee was insufficient to eliminate a ttiable issue
of fact because the actual test result was not attached to the motion for summary judg
ment. The Court of Appeals disagreed, finding that it was a combination of the testing
compan) report to the employer and the employer's policy that allowed employer to
meet its burden for summary judgment. The court further noted that employee failed to
meet his burden that the proffered reason for bis termination was mere pretext since he
did not even argue it and instead relied on speculation unsupported by any evidence in
the record. Similarly. the court found employee failed to meet the burden of bis retali
ation claim by not submitting any evidence of retaliatory intent or that employer k.nev.
the drug test results were either wrong or false. The Court of Appeals affirmed the trial
court's order of summary judgment.
California
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10. Cantrell v. Workers' Compensation Appeals Board & Wal-Mart Stores, Inc., 2009 Cal. App. Unpub. LEXIS
5738 (Cal. Ct. App. 2009) (unpublished).
Issues: Discrimination
Summary: While working in a stock room, employee injured his knee and was taken to the hospi
tal. Employee claimed that be requested a drug test be administered in accordance with
company policy both during his stay in the hospital and at an employer-approved medical
clinic following his release. No drug test was given because there was no authorization
from the employer for a drug rest. Employer asserted that management bad spoken to
employee and he indicated that he would come into the store to get his drug testing
paperwork. though employee never showed up. As a consequence, employer tenninated
employee for violating company policy when he did not take a drug test as requested by
management. Among other claims, employee sued, alleging employer discriminated
against him as an industrially injured worker by requiring him to submit to a drug test and
firing him when he failed to do so. The decision of an administrative law judge ("ALJ"),
adopted by the Workers' Compensation Appeals Board ("WCAB''). simply stated that
employee failed to meet his burden of proof on his discrimination claim. without mak
ing any findings as to whether the policy itself discriminated against employee. The
WCAB denied employee's subsequent petition for reconsideration. Employee appealed,
again arguing that employer demanded a drug test solely because an industrial injury
had been sustained and this discriminated against industrial injured workers. The Court
of Appeals remanded to the WCAB to determine whether the employer's drug test
ing policy discriminated against employee as an industrially injured worker and if so.
whether the implementation and application of the policy was necessary and directly
linked to doing business.
11. Elliot v. Regents of the University of California, 2009 Cal. App. Unpub. LEXIS 2711 (Cal. Ct. App. 2009)
(unpublished).

Issue: Doctrine of Res Judicata
Summary: Employee worked in a security- and safety-sensitive position. and suffered knee and
back injuries requiring a series of surgeries. Employer's drug-free workplace policy
required self-reporting of any use of narcotics, including valid prescriptions-employee
never reported use of any narcotics to employer. After returning to work. employee was
observed swerving and unsteady on her feet. Management asked her to submit to a "for
cause'' drug test. Under federal reporting requirements, the drug test was reported as
negative because the narcotics found in employee's system were lawfully prescribed.
However, under the employer's drug-free workplace policy. the results were considered
positive. After refusing to cooperate with employer's Employee Assistance Program
("EAP''), employee was terminated. Employee began an internal complaint process,
during which she also filed a state claim action against employer based on the same
events as her internal grievance. A trial court granted summary judgment to the employer
on the grounds that employee's claims were barred by res judicata. collateral estoppel
and judicial exhaustion. On appeal, the appellate court agreed that lhe administrative
grievance proceeding was quasi-judicial in nature and employee's failure to challenge
the outcome of those proceedings barred her from raising the same claims and issues
before a state court.
12. Light v. City of Los Angeles, et aJ., 2008 Cal. App. Unpub. LEXIS 9511 (Cal. Ct. App. 2008) (unpublished).
Summary: A police officer was discharged from duty after testing positive for tetrahydrocan
nabinol ("THC"). To explain the presence of the THC, the officer disclosed that
his wife used hemp seeds and oil in preparing their food but that he had not used
marijuana. An administrative hearing was held before the Police Department's
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Board of Rights ("Board.'). where two experts testified as to the possibility of hemp
food products resulting in a positive THC test. The Board ultimately recommended
termination and the officer was discharged. After an administrative appeal of his
termination was unsuccessfuL the officer filed a petition for a writ of administrative
mandate in the trial court, which denied the petition. On appeal, the officer argued
that the trial court's decision was not supported by substantial evidence. The Court
of Appeals disagreed and found that the Lrial court had ample evidence to weigh the
expert testimony offered to the Board and deny the officer·s petition. Accordingly.
the judgment was affirmed.
13. Marvel v. Superior Ready Mix Concrete, 2008 Cal. App. Unpub. LEXIS 2139 (Cal. Ct. App. 2008) (unpublished).
Summary: Employee was a commercial cement mixer truck driver. discharged from employment
after testing positive for amphetamines during a required random drug test. In response,
the employee filed an action against employer based on allegations that the drug test was
improperly administered. that his urine sample was mishandled, and that his termination
based on the drug test result was wrongful, among other claims. A trial court granted
summary judgment to the employer. Employee appealed, arguing that his evidence was
sufficient to show that the drug test was improper by citing to his own declaration that the
time between his failed drug test and a previous one was shorter than other tests he had
taken and that he had never seen the employer's safety officer present at the testing site
until the day of his failed test, despite having taken numerous drug tests for employer.
The Court of Appeals affirmed the trial court's judgment and agreed that employee's
evidence was insufficient to create a triable issue of fact.
14. Valenzuela v. State Personnel Bd., 63 Cal. Rptr. 3d 529 (Cal. Ct. App. 2007).
Summary: A corrections officer was terminated after a random drug test came back positive for
amphetamines. The employee had been taking Mexican diet pills. and he allegedly was
unaware that consuming such pills would result in a positive drug screen. The employee
challenged his termination, and the California State Personnel Board upheld the terrrunation.
The lower court held that the Board abused its discretion in upholding the termination.
and the California Court of Appeals affirmed. In doing so. it held that there was not
enough evidence that the employee bad sufficient constructive or actual knowledge of
the exact types of conduct that would violate the employer's drug policy.
15. Perez v. Lisi Aerospace Corp .. 2007 Cal. App. Unpub. LEXIS l (Cal. Ct. App. 2007) (unpublished).
Summary: An employee was asked to submit to a drug test following a work-related injury. The
initial test came back negative, but a subsequent test, performed prior to the employee's
surgery. revealed the presence of amphetamine and methamphetamine. The same day
the employee returned to work following his surgery. he was terminated. The employee
brought suit alleging breach of implied contract, breach of the covenant of good faith
and fair dealing, age discrimination in violation of the Fair Employment and Housing
Act. disability discrimination. imentional infliction of emotional distress, and negli
gent infliction of emotional distress. The trial court granted summary judgment for the
employer because the employer had good cause to fire the employee based on the drug
test results and because the employee failed to show that the drug test was pretextual.
On appeal. the California Court of Appeals affirmed the trial court's decision.
16. Cassell v. Walters & Wolf Glass Co., 2007 Cal. App. Unpub. LEXIS 6021 (Cal. Ct. App. 2007) (unpublished).
Summary: An apprentice glazer was termmated after a drug test revealed that the employee was using
marijuana and Marino!. a prescription medication that causes drowsiness and contains a
warning not to operate heavy machinery. Due to the nature of its work. the employer has
a drug-testing policy that requires mandatory drug testing of all employees. Following a
positive drug test. the employee attempted to remedy the simation by having his Marino}
California
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prescription faxed to the head of a program that contracts with labor unions to provide
substance-abuse services to union members. However. the employee·s general medical
marijuana authorization, which discloses the employee's HIV status. was accidentally sent
instead. While the head of the program did not forward this infonnation to the employer.
following his temlination based on bis use of the drug and the job safety concerns the
use posed, the employee brought suit alleging that he was terminated for his HIV status
in violation of the Fair Employment and Housing Act. The trial court granted summary
judgment for the employer, and the Califonlia Court of Appeals affirmed because there
was no evidence that the employer knew of the employee's HJV status and the employee
was fired for legitimate. non-discriminatory reasons.
17. Mornes v. Los Angeles County Metro. Transit Auth., 2006 Cal. App. Unpub. LEXIS 4165 (Cal. Ct. App.
May 15, 2006).
Summary: Plaintiff worked as a unionized Property Maintainer. Plaintiff tested positive for marijuana
in a test administered in accordance with employer's Drug and Alcohol Policy. After
alleging innocent ingestion of laced brownies, a ·'last chance·· agreement was agreed
upon and signed by plaintiff, employer, and a union representative. Approximately
one month after signing the agreement. plaintiff tested positive for marijuana a second
time. After a full grievance procedure, per the collective bargaining agreement, includ
ing arbitration, plaintiff was discharged. In contesting the discharge. arguments were
made that the agreement was not a true last chance agreement because it was not
titled "last chance agreement.·· did not list ·'hoops·· plaintiff must jump through, and
that the union president did not sign it. Plaintiff attempted to revive these arguments
in ·court and overturn the Superior Court's grant of summary judgment to employer
and union. The Court of Appeal. Second District affirmed.
18. City of San Jose v. Int'l Union of Operating Eng'rs, 2006 Cal. App. Unpub. 862 (Cal. Ct. App. Jan. 30, 2006).
Summary: Employee operated a vehicle which swept the runways of the San Jose lntemational

Airport. In accordance with DoT regulations. employee was selected for random drug
testing and tested positive for methamphetamine. This was his first positive test. After
transfer to a non-safety-sensitive position, employee successively completed a drug
rehabilitation program. Despite this. employee was served with a notice recommending
his dismissal based largely on his first-time positive drug test. A grievance was filed and
an arbitrator ruled employee could not be fired because the Memorandum of Agreement
("MOA") provided for rehabilitation rather than punishment for first offenses. In doing so,
the arbitrator rejected the city's argument that the DoT nature of tests allowed for discipline.
On appeal from the Superior Court's refusal to overturn the arbitrator's decision the Court
of Appeal, Sixth District affirmed holding there was nothing in the DoT policy requiring
discipline for a first offense and allowing the city to override the bargained MOA.
19. Eriksen v. Baca, et al., 2005 Cal. App. Unpub. LEXIS 11435 (Cal. Ct. App. 2005) (unpublished).
Summary: A police officer was suspected of marijuana and cocaine use. Following a tip from the
officer's girlfriend. the Police Department ("Department'') commenced two investiga
tions into the alleged misconduct-one with the Internal Criminal Investigations Bureau
('1CIB"). which could result in criminal charges. and the other with the Internal Affairs
Bureau (''lAB"). which could lead to disciplinary action for policy violations. The officer
was ordered to submit to a drug test after ICIB investigators interrogated him and searched
his home, finding both drug paraphernalia and a vile containing cocaine residue. The ICIB
investigators failed to issue any warning to the officer conceming bis constitutional rights
during their criminal investigation. The drug test was conducted by IAB after the officer
was read a warning about hh rightS during the lAB investigation. The officer ultimately
sued the Department for violations of the Public Safety Officers Procedural Bill of Rights,
seeking an injunction prohibiting the Department from using evidence obtained in the
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course of both internal investigations. The officer alleged that the investigators failed to
notify him of his constitutional rights in conducting the ICIB interrogations, among other
allegations. and that all evidence obtained should be suppressed. A trial court ruled. and
the Court of Appeals agreed, that a drug test is not an interrogation and that the physical
evidence obtained was admissible because it did not constirute statements uncovered as a
result of an interrogation. In affirming, the Court of Appeals further noted that, since the
physical evidence, including the drug test, were not statements revealed during interrogation.
the lack of warning during the ICIB investigation did not bar admission of such evidence.
20. Tucker v. Astro Aluminum Heat Treating Co., Inc .. 2005 vVL 3276357 (Cal. App. 2 Dist.) (Unpub.Dec.5.2005).
Summary: Plaintiff manufactured and supervised the manufacrure of aluminum airplane parts. While
employee was an excellent manufacturer, when moved in a supervisory role his perfor
mance was poor. In addition to complaints about productivity and defects, an alcohol
problem was found both in plaintiff and his employees. Complaints were raised by other
managers that plaintiff "often smelled of alcohol and displayed a belligerent, aggressive
attirude toward customers." After being discharged based on these performance-related
issues, plaintiff sued his employer for age and disability discrimination under California's
Fair Employment and Housing Act ("'FEHA''). Affirming the grant of summary judg
ment by the Superior Court, the Court of Appeal. Second District, noted the employer's
production of substantial evidence of non-discriminatory reasons for plaintiffs dismissal
and the record of wrinen reprimands and warnings provided to plaintiff. In addition, the
court placed substantial weight on the inability of the plaintiff to overcome the evidence
of unsatisfactory job performance beyond any disability contentions.
21. Arnold v. State Personnel Board. No. C045261. 2004 WL 1562039 (Cal. Cc. App. July 13. 2004).
Issues: Random Drug Testing; Privacy
Summary : A corrections officer failed a drug test and was terminated. The court found chat defendant

was justified in tenninating the officer's employment, even if the MRO failed to comply
with federal regulations. because she did not show the failure invalidated the test results.
As long as there is substantial evidence to establish the chain of custody. any incidental
violations of chain of custody requirements are not dispositive. Additionally. the officer's
right of privacy was not violated when she had to submit to the test 1 hour and 25 minutes
after her shift ended because she left for the test with one hour left in her shift and testing
contiguous to an employee's on-duty time is not unlawfully intrusive.
22. Ramirez v. A. P. Pallet. No. H025368, 2004 WL 569887 (Cal. Ct. App. Mar. 23, 2004).
Issues: Negligent Hiring and Supervision: Respondeat Superior Liability
Summary: Two pedestrians sued an employer whose intoxicated employee struck them with his
car. The plaintiffs alleged chat the employer was both vicariously and directly liable.The
cowt granted summary judgment in favor of the employer on both counts, holding that
the required nexus between the employee's conduct and his employment was lacking.
On the day of the accident the employee had rerurned home at the conclusion of the
work day. He then visited the residence of the foreman and a senior employee, which
happened to be a trailer on company property, for the purpose of watching a televised
sporting event.The employee struck the pedestrians on his way home. The court con
cluded that the employer should not be held vicariously liable because (i) the activity
in question did not occur during work hours. (ii) intoxication was not an inherent risk
in the employment. and (iii) the employer did not host the event, provide the alcohol.
expect employee attendance. or receive any type of benefit from the employees· social
izing. Additionally. the court dismissed the allegation of direct liabilit) for negligent
hiring and supervision because the employee's conduct was sufficiently removed from
his work responsibilities.
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23. Candia v. City and County of San Francisco. No. A097419, 2003 WL 22373886 (Cal. Ct. App.Oct.17.2003).
Issues: Refusal to Test; Reasonable Suspicion
Summary: Chiefs aide at a fire department arrived late to work one day and his co-workers noticed
that he smelled like alcohol, had red eyes, and was slurring his speech. The employer
asked him to take a drug test, which he refused. The employer warned him that a refusal
to take a drug test was an admission of guilt and could subject him to termination.The
aide then signed a form that memorialized his refusal to take the test, was fired, and
then sued the fire department. alleging that they did not have a ''reasonable suspicion"
that he was under the influence of drugs when they ordered him to take a drug test.The
coun dismissed the claim. finding that the fire department had a reasonable suspicion
that he was under the influence of narcotics.The coun found the fact that the employee
supposedly passed a drug test two hours later was not relevant. as his dismissal was
based on his refusal to take the drug rest, not a positive test result.
24. Zakoyan v. Poma Distributing Co.,, No. 0029934. 2003 WL 22211638 (Cal. Ct. App. Sept. 25, 2003).
Issues: Negligent Entrustrnent, Hiring, and Supervision; Respondear Superior Liability
Summary: The driver of a tanker truck collided with a car, killing both himself and the other driver.
The truck driver was not under the influence of either alcohol or drugs at the time of the
accident. The other motorist's wife claimed that the trucking company was vicariously
liable for the employee· s negligent driving as well as directly liable for negligent hiring,
negligent supervision, and negligent entrustment. During the trial there was testimony that
while working for a different trucking company prior to working for the company, the
truck driver had tested positive for drug-use and had been dismissed in accordance with
federal law. Furthermore, the evidence presented revealed that the company had failed
to make appropriate inquiries regarding the truck driver's prior drug-related dismissal
and his negative driving record, which included nine previous speeding citations in a
ten-year period.The judge gave the jury instructions on negligence per se regarding the
federal drug-testing regulations.The jury found for the plaintiff on all the counts and
the company appealed, arguing that (i) the negligence per se instructions were prejudicial
and (ii) there was insufficient evidence for a finding of negligent entrustment.The appel
late court found the jury instruction on negligence per se lo be a non-prejudicial error
and concluded that there was indeed sufficient evidence to support the jury's finding of
negligent entrustment.
25. Durnen v. Shoshone Development Corp., No. E031484, 2003 Cal. App. Unpub. LEXIS 6575 (Cal. Ct.
App. July 8, 2003).
Issues: Dram Shop Liability; Respondeat Superior Liability
Summary: A bar tender became intoxicated and injured a third party in a car accident. The third
party sued the bar owner alleging respondeat superior liability for the employee· s motor
vehicle liability and direct liability for general negligence. The parties did not agree
as to whether the intoxication occurred during or after the employee's work shift. The
trial court granted the bar owner's demurrer regarding the general negligence claim,
citing California's Dram Shop Act. The court also granted the defendant's motion for
summary judgment, reasoning that there was no credible evidence to support liability
for the respondeat superior claim regarding the employee's motor vehicle liability.
The appellate court upheld both aspects of the decision. The Dram Shop Act precluded
liability for the first claim of general negligence.With respect to the second claim, the
intoxication was not committed within the scope of the bar tender·s employment. The
mere operation of an establishment that serves alcohol does not make it foreseeable
that employees will consume alcohol and thereby establish respondeat superior liability
for their torts. The risk created by alcohol consumption by such employees becomes
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inherent in the work environment, and therefore an employer incurs liability. only if
the consumption is (i) customary and (ii) encouraged or condoned by the employer.

26. Merritt v. Quest Diagnostics Inc., No. G030303, 2003 Cal. App. Unpub. LEXIS 6360 (Cal. Ct. App. 2003).
Issues: Confidentiality: Negligence; Privacy
Summary: An employee was selected for a random drug test. The employee had been tested in the
past and was familiar with the procedures. The employee's urine sample was split into
two containers and sent to a laboratory for testing. When the laboratory received the
samples from the independent collection site, there did not appear to be any irregulari
ties with the samples or the accompanying paperwork. The laboratory tested the sample
and notified the employer's Medical Review Officer (MRO) that the employee tested
positive for cocaine. When the employee went to work the following day. he was told
by several co-workers that they had heard he tested positive for drugs. After meeting
with the MRO and being notified that the test had in fact been positive. the employee
requested that his split sample be tested. The split sample also tested positive for cocaine.
The employer suspended the employee and required him to attend substance-abuse coun
seling. Two weeks later. the employee complained to the laboratory that the drug test
yielded a positive result due to improper specimen collection procedures. The employee
filed suit against the laboratory. alleging negligence, violation of the right to privacy.
and violation of the Confidentiality of Medical Information Act. The trial court granted
the laboratory's motion for summary judgment, concluding that the laboratory did not
have a duty to monitor the independent collection site and that there was no evidence
that it was negligent in processing or analyzing the employee's sample. The employee
appealed the decision. arguing that laboratories owe a duty of care to individuals who
submit specimens for testing. The appeals court disagreed with the employee and
affirmed the trial court's grant of summary judgment. The court held that nothing in
federal or state law imposes a duty on a laboratory to investigate allegations of errors in
the collection process. According to the court, in the absence of observable tampering
or a discrepancy between a sample bottle and the chain of custody form, the laboratory's
duty is merely to test the samples and to report the results accurately. The court also
affirmed the trial court's decision to dismiss the privacy and confidentiality of medical
information claims, finding that there was no evidence that the laboratory had released
information to anyone other than the employer's MRO.
27. Sherry v. Roseville Telephone Company. No. C039476, 2002 Cal. App. Unpub. LEXIS 8836 (Cal. Ct. App.
2002).
Issues: At-will Employment: Breach of Contract
Summary: An employee who worked as a cable splicer for a telephone company was required to
drive a company vehicle on a regular basis. The employee was arrested for driving under
the influence of alcohol and issued a temporary license. The employer's policy did not
allow an employee 10 drive a company vehicle when driving under a temporary license.
while in an alcohol or drug treatment program. or pending a hearing for an alcohol- or
drug-related driving citation. Rather than terminate the employee. the employer gave
the employee a temporary assignment. which did not require driving, until he completed
an eight-week alcohol rehabilitation program. The employer had the employee sign a
last chance agreement (LCA) in which he agreed to maintain a valid driver's license.
to attend group therapy and counseling, and to submit to random drug testing for five
years in exchange for continued employment in a safety-sensitive position. The LCA
also provided that the employee remained subject to all other company policies and
regulations. Following a coun hearing and conviction for driving under me influence.
the employee regained his driver's license with certain restrictions. The employee then
notified his employer that he had his driver's license. however. he failed to mention the
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restrictions. The employer reinstated the employee lo a position that required driving a
company vehicle. Nine months later. the employer learned that the employee·s license
was restricted and again transferred the employee to a position that did not require driv
ing a company vehicle. However, after extensive training, the employee was not able to
perform his new responsibilities i.n a satisfactory manner. The employer provided the
employee with 90 days to find a job for v.hich he was qualified and then terminated him
when he failed to do so. The employee filed suit, claiming breach of contract with respect
to the LCA among other things. The employer moved for summary judgment on all of
the employee's claims. The trial court granted the employer's motion and the employee
appealed. The employee argued that the LCA contained an implied promise not to tenninate
his employment if he satisfied its conditions. and without such a promise the LCA was
meaningless. The court disagreed, concluding that the LCA had meaning because it set
forth additional criteria che employee had to meet in order to hold a safety-sensitive driving
position after he had violated the requirements for holding such a position. Accordingly,
the court determined that the employee continued to be an at-will employee after signing
the LCA and therefore could not maintain a breach of contract claim.
28. Macklin v. City of Santa Cruz, No. H021229. 2002 Cal. App. LEXIS 1429 (Cal. Ct. App. 2002).
Issue: Covenant of Good Faith and Fair Dealing
Summary: A city recycling center mechanic's job duties required him to operate heavy machinery
and to possess a commercial motor vehicle license. As a safety-sensitive employee, the
mechanic was subject to Department of Transportation (DoT) mandated random drug
and alcohol testing. The city gave the mechanic a copy of its DoT drug and alcohol
testing policy, which stated that an employee would face disciplinary action if he tested
positive for illegal drug use, but would have the opportun1ty to enter into a last chance
agreement (LCA). The mechanic signed a form acknowledging receipt of the DoT testing
policy. The next year. the mechanic was randomly selected to take a drug Lest and tested
positive for marijuana. The city offered him a LCA which provided for rehabilitation
instead of termination and for follow-up drug testing for between one and five years. The
mechanic signed the LCA and attended a sixty day outpatient treatment program. The
mechanic's substance abuse professional (SAP) recommended to the city that he be tested
for drug use once a month for the first year after his return to work and then once every
two months for the next year. Neither the city nor the SAP disclosed the SAP' s recom
mendations for follow-up testing to the mechanic. During che first year after his return
to work, the mechanic passed his drug tests. However, thirteen months after his return to
work, the mechanic again tested positive for marijuana. When the medical review officer
told the mechanic he had tested positive for marijuana, he denied smoking marijuana
and insisted that the positive result was caused by two friends smoking marijuana in his
presence the evening before the drug test. The mechanic declined to request a retest when
he learned the cost was $150. Upon learning that the city planned Lo discharge him, the
mechanic resigned. The mechanic then filed a complaint. alleging among other things breach
of the covenant of good faith and fair dealing. The jury found in favor of the mechanic on
the breach of the covenant of good faith and fair dealing claim and awarded him $60,000.
On appeal, the city argued that it was not required to inform the mechanic of the exact
duration of che follow-up testing because the drug-testing policy specifically stated that
follow-up resting could be conducted for a period of up to five years. The court agreed,
finding that che city had complied with tbe express terms of the LCA by not informing the
mechanic of the duration of the testing. In addition, the court noted that imposing such a
requirement would undennine the deterrent and rehabilitative purposes of the LCA. Con
:.equently, the court reversed the jury's verdict and entered judgment in favor of the city.
29. Edgerton v. State Personnel Board. 100 Cal. Rptr. 2d 491 (Cal. Ct. App. 2000).
Issues: Right to Privacy: Off-Duty Drug Testing
88

California

Summary: An employee of the California Department of Transportation tested positive for mari
juana on a random drug test. Instead of dismissing the employee, the employer agreed to
suspend the employee for 20 working days on the condition that the employee agree to
refrain from drug and alcohol use and to submit to follow-up drug testing. A few months
later, the employee tested positive for methamphetamines on a follow-up drug test, and
the employer dismissed rum. The employee appealed to the State Personnel Board (the
Board), which sustained the employee's dismissal. Later that year, the employee and his
union sought lo have the Board's approval of the dismissal set aside on the grounds thaL
the employee had been subjected to off-duty drug testing in violation of the employer's
drug-resting policy, and that the chain of custody forrus specimen was defective. The court
found that the Board had abused its discretion by ignoring evidence that the employee had
been ordered to submit to an off-duty drug test in violation of the employer's drug-testing
policy and set aside the dismissal. The employee and the union sought an injunction against
the employer's practice of conducting off-duty drug testing, arguing that such testing violated
the employee's right to privacy and that the employer would likely continue to conduct
off-duty drug tests. The employer argued that there was no proof that the employee's right
to privacy had been violated. The court entered an injunction, ruling that off-duty drug
testing did violate the employee's right to privacy, and the employer could conduct drug
testing either during work time or immediately before or after work time. The injunction
allowed the employer to conduct off-duty drug testing only when necessary to comply with
federal regulations. The employer appealed, contending that the trial court erred when it
set aside the Board's decision to terminate the employee based on his positive drug test.
and that off-duty testing does not violate an employee's tight to privacy because there is
no constitutionally protected interest in lost personal time. The court of appeals disagreed,
ruling that the trial court conectly set aside the Board's decision because the break in the
chain of custody rendered the test result inadmissible as evidence to support the dismissal.
The court of appeals also affirmed the issuance of the injunction because off-duty drug
testing is an unreasonable intrusion on an employee's right to privacy. Citing Loder v.
City of Glendale, (see above), the court stated that a balance must be struck between an
individual's privacy interesrs and the legitimacy and strength of the employer's interest in
conducting drug testing. The court noted that off-duty drug testing is particularly intrusive
and that the employer's drug-testing policy stated that employees would be subject to test
ing while on duty. According to the court. the employer had to show that no less intrusive
alternatives were available in order to justify off-duty drug testing. In this case, the employer
offered no reason why testing had to be conducted while employees were off-duty and.
thus. failed to show that no less intrusive alternative was available. The court of appeals
concluded that the trial court did not err in issuing the injunction because it allowed the
employer to conduct on-duty follow-up testing, and off-duty follow-up testing if required
by federal regulations, while protecting the employee's right to privacy.
30. Robison v. City of Manteca, 92 Cal. Rptr. 2d 748 (Cal. Ct. App. 2000).
Issues: Last-Chance Agreement; Unconscionability; Coercion
Summary: A city employee tested positive for controlled substances on a random drug test. The
employee requested a confirmation test and a screening of bis medications. The confirmation
test also was positive and a doctor concluded that the employee·s over-the-counter medica
tion did not explain the positive test result. The employee signed a last-chance agreement
(LCA), which required him to participate in drug rehabilitation. On the day the employee
signed the LCA. the employer did not advise the employee to consult an attorney. did
not review the LCA with the employee. and presented the LCA to the employee turned
to the signature page. The employee's union representative advised him to sign it. After
meeting with a counselor once. the employee stopped participating in the rehabilitation
program and was fired. The employee sued and demanded reinstatement claiming that he
was coerced into signing the LCA and that the LCA was unconscionable. The Lrial court
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determined that the LCA was a valid agreement and dismissed the case. The employee
appealed, but the appellate court affirmed the dismissal. ruling that there was no coercion
or unconscionability. The appellate court held that there was no coercion because
the employee had almost a month to review the LCA before signing it and had not been
prevented from consulting an attorney. In order to prove unconscionabiJity, the employee
had to show that material provisions of the LCA were not disclosed to him. Since
the employer had not prevented the employee from reading the LCA prior to signing.
the appellate court held that there was no unconscionability and the LCA was valid.
31. Smith v. Fresno Irrigation District, 84 Cal. Rptr. 2d 775 (Cal. Ct. App. 1999).

Issues: Random Drug Testing; Safety-Sensitive Testing
Summary: An employee worked in a safety-sensitive position that required him to perform construc
tion and maintenance work that included building pipes, fonns, diversions, and bridges.
in and around dirt trenches Lhat posed the danger of cave-ins and slides. After providing
employees with notice of its intent to implement a random testing policy. and a "grace
period" during which employees could seek rehabilitation. the employer began random
drug testing. Shortly after testing began, the employee was asked to submit to a drug test,
and tested positive for amphetamines, methamphetamines, and marijuana. The employee
was terminated, and he sued, alleging that the testing policy violated his right to privacy.
A jury agreed and the employer appealed. The Court of Appeal evaluated the employee·s
expectation of privacy. weighed it against the Irrigation District·s interest in detecting and
deterring drug abuse, and reversed the trial court·s decision. The appellate court first con
cluded the random testing program's intrusion upon the employee's interest in
conducting personal activities without observation. intrusion, or interference was
negligible, because his urine sample had been collected in a minimally intrusive manner.
Twning to his claim that he had an expectation of privacy in the materials he ingested,
the court found that this expectation was diminished by the advance notice he received of
the random drug testing program. The court then evaluated the employer· s interest in
eliminating substance abuse among its safety-sensitive workers. The employee argued
lhat random drug testing should be permitted only in circumstances in which the tested
employee is responsible for the safety of the public at large. The court rejected that
argument. holding that the employer's interest in reducing a substantial and real risk to the
employee's co-workers was sufficient to justify the tests, and moreover, that it was not
necessary that the risk sought to be avoided pertain to a "substantial'' number of
people. The court also rejected the employee's claim that his co-workers were
adequately proLected from any lapse on his part by the presence of a supervisor on his
work crew. The coun noted that "a drug-impaired individual will seldom display any
outward signs detectable by the lay person,·· and observed that random testing operates
as an effective deterrent to substance abuse. and eliminates the opportunity for
harassment, real or that can arise with for-cause testing.
32. Goodstein v. Cedars-Sinai Medical Center (Cal. Ct. App. 1998).
Issues: Confidential Tips; Reasonable Suspicion
Summary: A hospital peer review committee responsible for monitoring the quality of patient care
received information from several credible sources that a physician with staff priv
ileges might have a substance-abuse problem. Determining that an investigation was
appropriate, the committee met with the physician and discussed its concerns with
him. The doctor became hostile during the meeting, refused to submit to a drug test,
and demanded to know who the information sources were. The committee refused to
reveal the names of its sources. Following the meeting. the committee asked him to
agree to random drug testing and a psychiatric evaluation. The doctor refused, and
consequently the hospital suspended his staff privileges. The doctor challenged the
suspension in state court, arguing that the committee policy of keeping sources of
complaints confidential violated his due process rights. The court agreed. and ordered
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the hospital to reinstate his privileges. The hospital appealed, and the appellate
court reversed. As a preliminary matter, the court determined that the correct state
law standard of review was whether the hospital's procedures were fair, nor whether
they provided due process, because the hospital was a private entity, rather than a state
entity. Reviewing the facts, the court ruled that the committee had acted fairly. because
it terminated the doctor's privileges only following his refusal to submit to a drug test
and psychiatric evaluation which would have permitted it to reach an informed decision
about his fitness to practice. The court noted that the doctor had been fully informed
of the allegations against him and given an opportunity to respond. Finally, the court
held preserving the confidentiality of the sources served the important public policy of
protecting them from possible retaliation and encouraged others to repon their concerns.

33. Pilkington Barnes Hind v. Superior Court, 77 Cal. Rptr. 2d 596 (Cal. Ct. App. 1998).
Issue: Preemployment Testing
Summary: An employer offered an applicant a job, specifically conditioned upon passing a drug
test. The applicant was supposed to take the drug test before relocating to begin his new
job, but was unable to schedule the test with his doctor. The employer asked the applicant
to take the test when he arrived to complete his employment paperwork. but he requested
a delay in order to house hunt with his family. The employer agreed and the applicant
was added to the employer's payroll. A few days later, he submitted to the drug test. and
tested positive for marijuana. The employer revoked its job offer. The applicant sued
for wrongful termination, arguing that the drug test violated public policy and his right
to privacy because he was an employee at the time of the test and the employer lacked
individualized suspicion that he used drugs. The employer argued that individualized
suspicion was unnecessary, because the plaintiff was still a job applicant at the time of
the test. The trial court ruled against the employer, which sought an appeal. The appeals
coun reversed, finding that the plaintiff was still an applicant at the time of the drug
test and therefore a suspicionless test did not violate the privacy clause of the state
constitution. The court emphasized the fact that the job offer was conditioned upon
passing a drug test, that the plaintiff was solely responsible for the testing delay, and that
he had been on the payroll for only a few days. Because the employee had spent only a
few hours in the office and had not performed any work. the court concluded the
employer had not had an opportunity to observe his performance or attendance for signs
of drug use, and rejected the plaintiff's argument that the employer could have
requested a reasonable suspicion test if his behavior had indicated a possible drug
problem. In a strongly worded opinion. the Cowt of Appeal also rejected the
applicant's claim that his off-hours marijuana use, which he described as less serious
than speeding or parking in a bus zone, had no impact on his workplace conduct. The
court stated. "Smoking marijuana is not ... a matter of constitutional privilege: and
from an employer's perspective, a job applicant who uses marijuana is far more
potentially dangerous to the safety and stability of the workplace than an applicant who
engages in the far less serious, though equally self-centered. conduct of parking a car
in a zone reserved for buses:·

34. Sullivan v. Delta Air Lines, Inc., 68 Cal. Rptr. 2d 584 (Cal. Ct. App. 1997).
Issue: Wrongful Discharge

Summary: An employee participated in two alcohol rehabilitation programs with financial support

from his employer. The employer suspended and then terminated the employee when he
refused to return to work after being released by his doctor. The employee sued. alleging
wrongful discharge in violation of the public policy contained in the state Labor Code
section 1025. which mandates that employers with more than 25 employees accommo
date employee requests for rehabilitation (see above). The court held that the law did not
express a substantial and fundamental public policy, and thus could not supp?rt a claim for
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wrongful discharge in violation of public policy. Examjning the language of the section,
the court noted that the expressed policies are conflicting. and therefore do not provide
an employer with adequate notice of what actions may be forbidden. The section requires
reasonable accommodation, but also ta.lees into consideration undue hardship and permits
tennination of employees who are current drug users. Furthermore. the code section does
not specifically prohibit any employer conduct. The court noted that discrimination based
on an employee's voluntary participation in rehabilitation is not analogous to discrimination
based on immutable characteristics such as sex, race, or age. In sum, the court stated that
the statute protects the rights of both employees and employers. but could not conclude
that "California maintains a consistent policy promoting the continued employment of
employees undergoing alcohol and drug rehabilitation'' sufficient to support a wrongful
discharge claim.
35. Kraslawsky v. Upper Deck Co., 65 Cal. Rptr. 2d 297 (Cal. Ct. App. 1997).

Issue: Reasonable Suspicion
Summary: An executive secretary was asked to take a drug test after two supervisors wimessed
her lethargic, swaying movements, slurred speech, and deliberate manner. which each
found to be unlike her normal demeanor. She refused, and the company terminated her
employment. She sued, alleging that the drug test request was not based on reasonable
suspicion, and therefore was a random test that violated her right to privacy under the Cali
fornia Constitution. She also alleged that she had been wrongfully terminated in violation
of public policy. and that the employer had engaged in intentional infliction of emotional
distress. The Superior Court granted the employer summary judgment. and the employee
appealed. The Court of Appeal agreed that the employer's conduct did not meet the stan
dard for intentional infliction of emotional distress. but reversed as to the other claims.
The appeals court found that the question of whether the employer had reasonable cause
to request a drug test was relevant to the determination of whether the employer's need for
a drug test outweighed the employee· s expectation of privacy. The court reasoned that if
a test is not triggered by a reasonable belief that an employee is intoxicated, the employee
may have a greater expectation of privacy and the employer may have a reduced need to
demand the test. Furthem1ore. the fact that the supervisors admitted that they had no train
ing in detecting substance abuse and that the employee had recently had a confrontation
with one of them created a factual question as to whether the employer in fact had reason
to suspect drug or alcohol abuse. The court also rejected the employer's arguments that:
(1) the employee had no reasonable expectation of privacy because she had previously
submitted to a preemployment test; and (2) the employee could not prevail on an action
for invasion of privacy because the specimen collection would have been unobserved.
36. Bio-Psychiatric-Toxicology Laboratory, Inc. v. Radcliff & West, 62 Cal. Rptr. 2d 853 (Cal. Ct. App. 1997).
Issue: Negligence
Summary: An employee subject to drug testing under Federal Transit Administration regulations
brought suit against his employer and lhe testing laboratory, alleging that his positive
test and subsequent discharge stemmed from faulty laboratory procedures. It was dis
covered that the laboratory director lied in the employee's arbitration hearing about his
educational background, that he had fabricated chain-of-custody documents, that the
original chain-of-custody documents had been destroyed, and that the urine sample and
laboratory proficiency documents had been destroyed during the course of the litigation.
The parties settled the case for $2 million, as reported in this related action by the labora
tory's attorneys to recover their fees, and the laboratory's cross-claim for malpractice.
37. Gosvenor v. Coastal Corp.. 59 Cal. Rptr. 2d 339 (Cal. Ct. App. 1996).
Issues: Last-Chance Agreement; Disability Discrimination
92

California

Summary: A safety-sensitive employee responsible for supervising a chemical refinery was termi
nated after violating a last-chance agreement with his employer. The employee filed suit.
alleging that the employer discriminated against him by failing to reasonably accom
modate his alcoholism as required by the California Fair Employment and Housing Act:
he also alleged breach of contract, breach of the covenant of good faith and fair dealing.
and wrongful discharge in violation of public policy. The Court of Appeal affirmed a
lower court ruling that the discharge was lawful. Toe court found that the employer
had attempted to accommodate the employee·s alcoholism but that the employer was
not required to tolerate unsafe conditions or to be an insurer of the employee's recov
ery. Therefore, the claimant's argument that he was due an accommodation each time
he relapsed-three times in four years-was rejected. The court found no breach of
contract because the employee violated his last-chance agreement, which stated that
he would remain alcohol-free, attend treatment. and maintain exemplary altendance
at work. Finding that the employee had been too drunk to work, the court rejected the
remaining claims and dismissed the suit.
38. Pettus v. Cole, 57 Cal. Rptr. 2d 46 (Cal. Ct. App. 1996).
Issue: Right to Privacy of Medical Information
Summary: An employee suffering from a stress condition applied for a leave of absence and dis
ability leave. As part of the company· s short-term disability leave policy, the employee
was required to submit to an examination by a company-selected doctor, to verify the
need for leave. The doctor recommended that the employee enroll in a 30-day in-patient
alcohol rehabilitation program. and the employee refused. The company terminated the
employee. Toe employee brought suit against the doctors and the company, alleging that
the physicians had Yiolated his privacy by revealing his psychiatric medical information to
his employer. The trial court found that the employee was not an alcoholic nor in need of
rehabilitation for alcohol abuse. The court awarded judgment in favor of both doctors and
the employer. and the employee appealed. The Court of Appeal reversed as to the doctors.
finding that the California Confidentiality of Medical Information Act required written
authorization from a patient before covered medical information could be released. The
court found that none of the exceptions avaiJable under the Act authorized the doctors to
release infonnation regarding the medical cause of any patient" s health limitations. Apply
ing the balancing test outlined in Hill"· NCAA. (see above), the court found it likely that
the employee· s expectation of privacy outweighed the employer's interest in obtaining the
information, but as the case had been resolved at the summary judgment stage in the trial
court, it remanded the case for additional findings of fact. With regard to the wrongful dis
charge claim against the employer, the Court of Appeal noted that California law requires
employers to safeguard employees' privacy as to the fact that the employee has entered
into an alcohol or drug rehabilitation program. The court, again applying the Hill balanc
ing test, found that the company seriously intruded on the employee's constitutional right
to privacy when it misused lhe employee's p1ivate medical information to coerce him into
entering rehabilitation. The court also held that the employer had less intrusive alternatives
to compelled treatment. Therefore, Lhe court reversed the grant of summary judgment for
the employer. and remanded the case to the trial court.
39. Soroka"· Dayton Hudson Corp., 1 Cal. Rptr. 2d 77 (Cal. Ct. App. 1991), review granted and opinion superseded
by 4 Cal. Rptr. 2d 180 (Cal. 1992), review dismissed 24 Cal. Rptr. 2d 587 (Cal. 1993).
Issue: Privacy
Summary: Holding that job applicants are afforded the same degree of privacy protection as
employees. the California appellate coun required the employer to show a compelling
interest for preemployment psychological tests. Although this case contradicts the pro
employer Wilkinson decision, below, it has very limited precedential value. The case
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has been depublished due to the fact that, while the California Supreme Court granted
review, the parties settled the case before the Supreme Court could address the issue.

40. Luck v. Southern Pacific Transportation Co .. 267 Cal. Rptr. 618 (Cal. Ct. App. 1990), cert. denied, 498 U.S.
339 (1990).

Issue: Privacy

Summary: The California appellate court affirmed a $485,000 award against an employer for

wrongfully discharging an employee who refused to provide a urine specimen for
drug screening. The court found that urinalysis ''intrudes upon reasonable
expectations of privacy," bm is permissible if 'justified by a compelling interesc.·· (See,
however, Hill v. NCAA [see above]). Because the employer failed to prove that the
employee's job was safety-related, the court found in the employee's favor. Thus. the
employer's concerns about deterrence, efficiency. competence. a drug-free
environment. rule enforcement. and ensuring public confidence in the railway
industry were not compelling enough interests for testing the non-safety-sensitive
employee (a computer operator). As the testing was not adequately justified.
discharging the employee for refusing to consent to testing was a breach of the
covenant of good faith and fair dealing.
41. Semore v. Pool, 266 Cal. Rptr. 280 (Cal. Ct. App. 1990).

Issues: Random Dmg Testing: Privacy
Summary:

An employee stated a claim of wrongful discharge in violation of public policy after being
discharged for refusing to submit to a random drug test. The court found that the employee
had a fundamental right to privacy. Thus, any intrusion must be balanced against the
importance of safety and other considerations of the employer. A "compelling interest"
was necessary to justify an invasion of privacy. This case involved a pupillary reaction test,
consisting of shining a light into an employee's eye and obsen'ing the reaction in order
to determine whether the employee is under the influence of drugs. This is not a drug test
per se, and therefore the case's relevance as precedent may be somewhat limited.

42. Wilkinson v. Times Mirror Corp., 264 Cal. Rptr. 194 (Cal. Ct. App. 1989).

Issues: Preemployment Testing; Privacy
Summary:

The California appellate court held that the guarantee of privacy in Article I. § l of the
Califomia Constitution affords less protection to applicants than to employees. (A different
panel of the same court disagreed in Soroka. above.) The court held that applicants for
employment had significantly diminished privacy expectations because they were subject
to routine physical examinations, and had volumarily applied for employment with full
advance notice of, and consent to, the testing program. The court noted that the right to
privacy is not absolute. A court must balance interests, rather than deduct from principles.
to determine its boundaries. Tf the intrusion on privacy is substantial, it must bejustified by
a compelling interest. If the intrusion is insubstantial. the controlling question is whether
the challenged conduct is reasonable. In this case, the court concluded that preemployment
testing was not a substantial intrusion on the applicant's privacy rights, since the company's
request for testing was reasonable, and therefore did not unconstitutionally burden the
applicant's privacy rights. The court's decision rested in large part on the fact that testing
was conducted prior to employment. The court noted that applicants have a choice between
consenting to, or declining, both the test and the conditional offer of employment.

Federal
l . Gonzales v. Raich, 545 U.S. l (U.S. 2005).

Issue: Constitutional Law
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Summary: The Supreme Court reversing a Ninth Circuit decision found the Controlled Substances
Act (CSA) as applied to users of marijuana under the California Compassionate Use Act
(CUA) did not violate the Commerce Clause (Art. l , § 8, cl.3) of the U.S. Constitution.
The respondents were two seriously iU California women who on a physician's recom
mendation availed themselves of "medical marijuana" under the terms of the CUA. After
agents of the Drug Enforcement Agency (DEA), in accordance with the CSA, seized and
destroyed marijuana plants being cultivated for use under the terms of the CUA, respon
dents sued the U.S. Attorney General and the Administrator of the Drug Enforcement
Agency (DEA) for declaraLOry and injunctive relief. The CSA federally criminalizes the
manufacture. distribution. and/or possession of marijuana. As applied to intrastate mari
juana growers and users, the court highlighted the difficulty in differentiating between
different ·'types" of marijuana and affirmed the Congress's power under the Commerce
Clause to regulate intrastate activity with impact on interstate commerce. The decision
makes it the clear that state law cannot exempt individuals from prosecution under federal
criminal law. even if their state has decriminalized such cultivation and/or use.
2. Pinto, et al. v. Walt Disney Parks and Resorts U.S., Inc., 2013 U.S. App. LEXIS 11523 (9th Cir. 2013).
Summary: Employees were terminated for drinking alcohol in an employer's van on their way home
from work. A district court granted summary judgment to the employer and the employ
ees' unions on employees· breach of the Collective Bargaining Agreement ("CBA") and
the duty of fair representation claims, as well as race-based and disability discrimination
claims. Employees appealed to the Ninth Circuit. The Court found that there was no
evidence that the unions' decisions not to pursue arbitration were arbitrary. discrimina
tory, or in bad faith. Further, the Court determined that there was no direct evidence of
any kind of discrimination - employees produced no similarly situated employee who
was treated more favorably and admitted that employer did not know of their alleged
disabilities until after termination. The Court ruled that the employees' consent to the
voluntary agreement not to drink alcohol in the vanpool vans, as a condition of using
that service, was a complete bar to their common law and constitutional privacy claims.
Finally, addressing employees' claim that drinking in the van was legally permissible
under state law. the Court held that it was irrelevant because employers can prohibit
otherwise legal conduct and employer had not violated any fundamental public policy
by firing employees who breached their voluntary agreement co abstain from drinking
alcohol in its vans. Summary judgment was affirmed.

3. Currie v. Beatrice KeUer Clinic, 493 Fed. Appx. 855 (9th Cir. 2012).
Issue: Disability Discrimination
Summary: An applicant appealed the district court's grant of summary judgment on his claim that
employer violated the Americans with Disabilities Act ("ADA") by refusing to hire him
after he failed a drug test. Applicant argued that the proffered reason for refusing to hire
- the failed drug test - was pretext because employer withdrew its employment offer
before receiving a confirmed positive drug cest. The Court of Appeals found that this did
not disadvantage the employee because the confirmatory test only validated the original.
initial positive screen, and applicant admitted using Marino! (THC-containing drug).
Despite applicant's HIV-positive status, he never requested accommodations and there
was no evidence that, absent accommodation, employer's drug policy discriminated on
the basis of disability by burdening HIV-positive individuals more than others. Further.
applicant's disability status did not prevent him from producing a valid prescription for
the Marino! - the fact that he did not have one, did - and. therefore. the Court affirmed
the district court· s judgment and dismissed the action.
4. Lopez v. Pacific Maritime Assoc. et al.. 657 F.3d 762 (9th Cir. 2011).
Issue: Disability Discrirninalion
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Summary: Plaintiff was a longshoreman applicant, who tested positive for marijuana during a pre
employment drug test and was disqualified from employment. Defendant's drug and
alcohol policy contained a ..one strike rule."' which pe1manently eliminated from future
consideration and employment. any individual who tested positive for drugs or alcohol
in preemployment screening. Approximately seven years later, plaintiff re-applied and
his application was rejected under employer·s "one strike rule'· policy. Plaintiff sued
employer for disability discrimination, arguing that the policy facially discriminated
against recovering or recovered drng addicts. in violation of the Americans with Disability
Act and the Federal Employment and Housing Act (""FERA"). A district court granted
summary judgment to the employer and employee appealed. The Court of Appeals
found that the policy did not perpetuate disparate treatment of or impact on recovering
or recovered drug addicts because it eliminated all positive drug test applicants regard
less of whether they had a drug addiction problem or had inopportunely tried drugs for
Lhe first time. Further, nothing in the history of the policy indicated it was adopted with
a discriminatory purpose and it was lawful for employer to eliminate and permanently
disqualify applicants who test positive for drugs or alcohol. Accordingly, the Court of
Appeals affirmed the district court decision.
5. Surrell v. California Water Service Co .. 518 F.3d 1097 (9th Cir. 2007).

Issue: Retaliation
Summary: Employee was involved in an off-duty car accident for which she required time off of
work and prescription medications for persistent pain. When employee returned to work,
she asked to participate in a "cross training" to temporarily perform the duties of a co
worker going on vacation. Employer ended up choosing a younger, white employee to
do the cross-training, citing a busy period in employee's department and the fact that
the chosen employee had already done training on the position. Employee filed a union
grievance. claiming she was unfairly passed over for the opporrunity despite repeated
requests - the grievance was denied at the first stage of the process and arbitration was
not pursued. Thereafter. on two occasions, employee was asked to submit to drug testing
after being observed in an apparently impaired state and admitted that her speech was
slurred due to her prescription medication. The first test revealed the presence of can
nabinoids, in addition to her prescription medications. Employee opted to participate in
a drug-rehabilitation program and ultimately returned to work. The second test returned
positive for several substances, which employee asserted were associated with her pre
scribed medications. She was placed on administrative leave and when she informed
employer she was unable to work due ro her medical conditions. she was placed on unpaid
leave. Employee then filed suit for retaliation, among several other claims, against the
employer. In her claim of retaliation. employee alleged chat employer retaliated against
her with drug testing, after she filed her union grievance alleging discriminatory practices
in passing over her for the cross-training opportunity. The court assumed that employee
had established a prima facie case, however. found that employer presented legitimate,
non-retaliatory reasons for conducting the drug tests - namely, employee appeared to
be impaired at work - and employee admitted that she did appear intoxicated in one
of the two instances. Concluding that employee could not establish rhat the legitimate
basis for testing was actually pretext to retaliate, the court affirmed the previous grant
of summary judgment.
6. Raich v. Ashcroft, 352 F.3d 1222 (9th Cir. 2003), cert. granted, 124 S. Ct. 2909 (2004).
Issue: Constitutional Law
Summary: Appellam�. two seriously ill Californian women. legall y use marijuana for medical

purposes on the recommendation of their doctors under California's Compassionate
Use Act. One appellant grows her own medical marijuana. and the other is assisted.
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free of charge, in growing her medical marijuana. The Californian women sued the
U.S. Attorney General and the Administrator of the Drug Enforcement Agency (DEA)
for declaratory and injunctive relief that the Controlled Substances Act (CSA) is unconsti
tutional to the extent it aims to prevent them from obtaining, possessing, manufacturing.
or providing cannabis for medical use. The Court detennined that appellants' intrastate.
non-commercial cultivation, possession and use of marijuana for personal medical use on a
physician's recommendation and in accordance with state law is different in kind from drug
trafficking activities, the commercial nature of which formed the basis of prior Ninth Circuit
decisions upholding the CSA on Commerce Clause grounds. The Court concluded that, as
applied to appellants' limited class of activities. the CSA does not regulate commerce or
any sort of economic enterprise. The Court found that the appellants demonstrated a strong
likelihood of success on their claim that, as.• applied to them. the CSA is an unconstitutionaJ
exercise of Congress' authority under the Commerce Clause. Moreover, the Coun found
that the significant hardship faced by the appellants if denied access to medical marijuana
and public interest factors warranted the grant of a preliminary injunction.
7. Cramer"· Consolidated Freightways Inc.. 255 F.3d 683 (9th Cir. 2001). cert. denied, 122 S. Ct. 806 (2002).
Issues: Invasion of Privacy; Collective Bargaining Agreement; Preemption
Summary: An employer installed video cameras and listening devices behind two way mirrors in its

employee restrooms in order to detect and prevent drug use by employees. Employees
discovered the surveillance equipment and filed suit, alleging invasion of privacy based
on the employer's violation of a California criminal statute which prohibits installation
and maintenance of such equipment in restrooms. The employer filed a motion to dismiss
arguing that the .invasion of privacy claims were preempted by Section 301 of the Labor
Management Relations Act because they could not be resolved without interpreting
the collective bargaining agreement (CBA) between the employer and the employees·
union. The CBA specifically prohibited the use of camera surveillance for disciplin
ary reasons, and contained a dnig-testing policy. The trial court granted the motion
to dismiss, and the employees appealed. The appeals court reversed and remanded
the employees' claims to state court for further proceedings. According to the court.
because the claims were based on the rights of privacy established by California state
law, the claims were independent of the CBA and thus not preempted. Moreover, the
CBA contained no provision allowing videotaping for the employer's stated purpose,
and thus no interpretation of the CBA was necessary to decide the employees' claims.
In addition, the court held that a CBA provision allowing such surveillance would be
unenforceable because it would be illegal under California law.
8. Brown v. Lucky Stores, Inc., 246 F.3d 1182 (9th Cir. 2001).
Issue: Disability Discrimination
Summary: An employee was arrested for driving under the influence of alcohol and controlled sub
stances, and for possession of methamphetamines. She was sentenced to a term in jail.
but received a suspended sentence on the condition that sbe attend a 90-day in-patiem
drug and alcohol rehabilitation program. Due to her participation in the rehabilitation
program, she missed three consecutive work shifts without authorization and, pursuant
to the employer's policy, was terminated. The employee sued her former employer.
alleging that_she had been discriminated against because of her alcoholism. in violation
of the Americans with Disabilities Act (ADA) and the CaJifornia Fair Employment
F
and Housing Act ( ERA). She ali)O brought several other claims grounded on state law.
including violations of§ 1025 of the Labor Code, wrongful discharge, breach of contract
and defamation. The employer moved for summary judgment on the ADA claim, arguing
that she had been tenninated due to her absences. The court agreed, and noting that her
absences were attributable to her criminal activity, not to her alcoholism. granted the
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employer's motion. The court reasoned that the ADA and the FEHA permit an employer
to require an alcoholic employee to meet the same job performance requirements and
behavior standards expected of other employees. regardless of whether the individual's
alcoholism makes it more difficult to perform. The court also rejected the employee's
argument that the employer had failed to accommodate her alcoholism. because there
was no evidence that she had requested an accommodation before the events leading
to her termination. Declining to decide the employee's remaining state law claims, the
court dismissed them without prejudice so the employee could re-file in state court. The
employee appealed. but the appellate court affirmed the grant of summary judgment on
the ADA and FEHA claims. According to the court, the employee was not entitled to
the protection of the ADA safe harbor provision for persons who are participating in
a rehabilitation program and are no longer using illegal drugs because she shad used
illegal drugs within a week of her termination. The court held that the protection of the
safe harbor provision is available only to employees who have refrained from illegal
drug use for a significant period of time.
9. Hale v. SmitbKline Beecham Clinical Laboratories, No. 98-55218. 1999 WL 1073779 (9th Cir. 1999).

Issues: Negligence; Laboratory Liability
Summary: An employee filed suit against a drug-testing laboratory for negligence because it
perfo1med a clinical drug test instead of a forensic drug test. The district court granted
summary judgment to the laboratory, finding that the laboratory did not owe a duty of
care to the employee because the test was ordered by and used solely for the benefit of
the employer. The court of appeals affirmed. finding that the mistake in the type of test
conducted was attributable to the employer which had ordered a clinical drug test, not
the laboratory which had followed the employer's instructions. The court also ruled that,
even if the laboratory did owe a duty to the employee, the laboratory was not negligent
in processing the drug test. According to the court, the employee had failed to present
any evidence that the test result was incorrect or that the laboratory did not comply with
the standard of care applicable to clinical drug tests.
10. Carroll v. Federal Express Corp., 113 F.3d 163 (9th Cir. 1997). cert. denied, 118 S. Ct. 852 (1998).

Issue: Negligence
Summary: An employee tested positive (on both tests of a split sample) for cocaine and was dis
charged. He sued the employer, alleging that although he had signed a chain-of-custody
form stating that he had witnessed the laboratory technician seal his sample with
tamper-proof tape, be in fact bad signed the form prior to providing a sample and had
not seen his sample properly sealed. He argued that although the collection proce
dure was conducted by an independent contractor, the employer had a nondelegable
duty to ensure that the contractor was doing its job properly. The court granted the
employer's motion for summary judgment, holding that the employer did not have a
nondelegable duty to ensure that the contractor did its job properly, and that the facts
did not show that the employer had exerted control over the collection administrator
sufficient to vitiate its independent contractor status. The employee appealed, but
the U.S. Court of Appeals for the Ninth Circuit affirmed the district court's decision,
holding that if the DoT guidelines impose any nondelegable duty, it is for the benefit
of the general public. and not tested individuals.
11. Tellez v. Pacific Gas and Electric Co., 817 F.2d 536 (9th Cir.), cert. denied, 484 U.S. 908 (1987).

Issue: Defamation
Summary:
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An employer cjrcuJated a notice suspending an employee and accusing him of selling
cocaine on the job. The court ruled that, under California law, the employee had a
cause of action for defamation against the employer.

....

12. Barbin v. MV Transportation, Inc., 2013 U.S. Dist. LEXIS 58221 (E.D. Cal. 2013).
Issues: Collective Bargaining Agreement; Negligence; LMRA; Race-Based Discrimination
Summary: Employee was terminated for testing positive for marijuana during a random drug test.

The employer's "zero tolerance" drug testing policy provided for random drug testing
and employee was aware of the policy. as well as the Collective Bargaining Agreement
("CBA") governing his employment, which provided a grievance procedure. Before
employee could be informed that he had been selected for random testing, he told his
supervisor that he was having personal problems, had recently smoked marijuana, and
wanted a "grievance form" to request rehabilitation assistance so he did not form a habit.
The supervisor gave employee a grievance fonn (which was unnecessary to request drug
assistance). info1mation on the help available for his personal problems and, upon con
sultation with the employer's drug and alcohol compliance manager, sent the employee
for the random test. The test results were positive for marijuana and prompted a series of
meetings between employee. union officials, and employer - ultimately, employee was
terminated for violating the CBA. Employee never filed a grievance or requested one
be filed on his behalf. despite urging by union officials. Notwithstanding union calls to
try and help him get his job back. employee chose not to use the grievance process or
the union's assistance - instead he filed suit for negligence and racial discrimination.
among otber claims. Employer filed a motion for summary judgment. Employee based
his negligence claim on employer·s alleged failure to follow the grievance procedure
and to keep the nature of his termination confidential. The court found that employee
provided no independent duty owed by employer to do any of the above - the obliga
tions arose purely from the CBA. Accordingly. the court found that the state law claim
was preempted by the Labor Management Relations Act ("LMRA") and. therefore.
rreated the negligence claims as one for breach of the CBA under the LMRA. The court
found that the CBA's grievance procedure was mandatory, that there was no evidence
employer denied employee's request for drug treatment help, or that employer was
required to do anything other than provide employee with forms and infonnation on
the help available. Finding the evidence showed that employee did not comply with the
CBA's grievance procedure or an exception to compliance, the court granted summary
judgment on the negligence claim. The court also found tbat employee failed to establish
a prima facie case for racial discrimination because his proffered comparators never
tested positive for drug use, and there was evidence that two other employees had been
temtinated for violating the '·zero tolerance" policy. neither being the same race as
employee. Dismissing the claim. the court credited the employer's legitimate reason for
terminating employee - the failed random drug test. for which he was selected based
on a computer program. not his race.

13. Jones v. Lehigh Southwest Cement Company, Inc.. 2013 U.S. Dist. LEXIS 84572 (E.D. Cal. 2013).
Issues: Collective Bargaining Agreement; Disparate Treatment
Summary: Employee worked as a laborer, and the terms and conditions of his employment were

set forth in a Collective Bargaining Agreement ('·CBA") between employer and his
union. After being told to instruct a younger. white worker on the operation of a truck.
employee went to talk to the other worker, who told employee that he knew what he
was doing. The other worker then backed the truck into a pallet, damaging the truck. As
a result. employee was ordered to take a drug test. Employee commenced an action for
disparate treatment and violation of the Labor Management Relations Act ("LMRA").
among other claims. Employee claimed that the post-accident drug test was pretext for
obtaining a "random'' drug test because he was not involved in the accident at all. He
further alleged that he was tested on-site, which came back negative, and then was the
only employee sent to a local hospital for furtber. confirmatory testing. Employee·s
complaint also insinuated that employer violated the CBA either by sending him for
California
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the confinnatory test after initially testing negative for drugs or by not ensuring union
representation during the testing. The employer moved for dismissal on all claims. The
court found that the employee's claim for disparate treatment was sufficiently pleaded
by indicating that, even though he was not causally connected to the accident, he was
subject to preliminary and confinnatory drug testing while no white employees, includ
ing the driver of the truck that actually had the accident, were similarly tested. Couple(!.
with the allegation that the preliminary test was negative, the court found substantial
questions were raised regarding the decision to send employee for further testing and
denied the motion to dismiss the disparate treatment claim. As to the LMRA claim, the
court found that, since the CBA specifically provided for confirmatory tests on initial
positive tests and did not specifically prohibit confinnatory testing in the case of negative
preliminary results, the confirmatory testing carried out in this case did not constitute
a breach of the CBA or provide a basis for a claim for relief under LMRA. Turning to
the lack of union representation during testing, the CBA provided that a union repre
sentative would accompany an employee to off-site testing. The facts alleged showed
that employer did contact the union but the union failed to designate a representative to
accompany employee. The court held that the employer had done its part in furtherance
of the CBA provision of union representation and the facts did not show that employer
was a "participant" in the failure to provide union representation for the confirmatory
drug testing. The motion to dismiss was denied only as to the disparate treatment claim
and granted on all other claims.
14. Murphy v. Teamsters Union Local 542, et al., 2013 U.S. Dist. LEXIS 85590 (S.D. Cal. 2013).

Issues: Collective Bargaining Agreement; Age Discrimination
Summary: Employee was involved in a forklift accident. where new products fell to the ground but
no property or equipment was damaged. As a result, management requested employee
submit to drug testing as evidence showed was routine following incidents involving
forklifts. Employee admitted LO consuming three alcoholic beverages approximately
six and a half hours before he woke up for work. A supervisor took employee for a
breathalyzer test at a testing facility - two tests were administered and results showed
employee had a blood alcohol content of .092 and .093, both above the legal limit
in California (.08). Employee claimed to have seen the test administrator shake the
breathalyzer, then say "no, no, no'' and "dammit," just prior to using the breathalyzer to
test him. Both the test administrator and the supervisor, who was with employee at the
time, denied this ever happened. Following the tests, employee requested a blood test
or to be taken elsewhere for a breath test - the supervisor denied these requesrs. Upon
reviewing the test results. management immediately terminated employee for violating
the collective bargaining agreement ("CBA') and employer's drug- and alcohol-free
workplace policy. Employee sued employer for age discrimination and breach of the
CBA, alleging he was terminated without sufficient and proper cause because of his
age. Seeking summary judgment, employer cited three separate contractual provisions
that allowed for the drug testing and termination upon a positive result- one provision
allowed for testing after a forklift accident: another allowed for immediate termination
if an employee reports for duty under the influence of liquor; and finally, the drug- and
alcohol-free workplace policy that entitled employer to subjecL its employees to alcohol
and drug screening as a condition of continued employment and provided for termination
upon positive testing. The court granted summary judgment on the CBA breach claim,
finding the terms of the CBA provided ample grounds for employer's actions and that
employee did not present any persuasive evidence to dispute the accuracy or reliability
of the breathalyzer tests. The court also concluded that employee failed to establish a
prirna facie case for age discrimination, in that he presented no evidence of any other
similarly situated employees outside his protected class (employees under 40 years of
age) that had violated the same policies and were, nonetheless. treated more favorably.
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There was also no evidence to suggest the circumstances of employee· s termination
gave rise to an inference of discrimination. The court granted summary judgment
on the claim, crediting employer's nondiscriminatory reason for its termination of
employee - the failed alcohol test.
15. Hudson v. Shinseki. 2011 U.S. Dist. LEXIS 97911 (N.D. Cal. 2011)
Issues: Age-Based Discrimination: Gender-Based Discrimination
Summary: Employer had a zero-tolerance drug poliC}. which provided for reasonable suspicion
drug testing and included termination as a possible consequence of a positive drug test.
Employee was ordered to submit to a drug test after a co-worker observed her with glass)
eyes and reeking of marijuana. The drug test came back positive for marijuana and.
while she denied being under the influence of marijuana on the day of testing. employee
admitted to smoking marijuana in the previous 30-60 days. Employee did not dispute her
test results and, despite employee's request for leniency due co her enrollment in a drug
treatment program. she was terminated for violating the drug testing polic). Employee
filed a claim for age- and gender-based discrimination, alleging that two older, male
co-workers were not terminated despite being similarly situated. Even overlooking the
employee· s adm1ttedl) delayed filing of her discrimination claim. the court granted
summary judgment to the employer. The court held that since the age-based claim
essentially argued "reverse" age discrimination, in that employee was younger than the
employees that allegedly received more favorable treatment, there was no cognizable
claim for relief because neither Title Vil (under which employee erroneously filed her
claim) nor the Age Discrimination in Employment Act (..ADEA'') protects against
reverse age discrimination. A<:. to the gender discrimination claim. the court found that
employee had no admissible e,idence that the comparators were actually "surularl)
situated," where her evidence against the comparators was her own testimony. most
of which was not based on personal knov. ledge. Coupled with the fact that employee
provided no eudence of disc, iminatory intent, the court granted summary Judgment
and dismissed both claims.
16. Lacondeguy v. Adapa, et al.. 2010 U.S. Dist. LEXIS I 37894 (E.D. Cal. 2010).
Issue: Negligence of Medical Revie\\ Officer
Summary: Employee was subject to a random drug test. At the drug testing facility. he was unable
to produce a sufficient urine sample and was sent for a phy<:.ical evaluation by a doctor.
Employee alleged that the examining doctors failed to diagnose a pre-existing condition
that prevented him from producing a urine sample. The evaluations were sent to a medi
cal review officer ("MRO"), who verified the results as ..positive·' the day he received
the reports and never contacted employee. Employee was terminated as a result of the
test. Employee commenced an action against the drug tesung company and its doctors
claiming their actions violated federal drug testing regulations. The negligence claim
alleged that the :¼RO acted negligent!} in his reYie\\ and in reporting a positi\'e result to
employee·::. employer. Employee aJJeged that the MRO was required under federal drug
law<; to contact employee before \'erifying the results. and if unable to contact him. wait
ten days before \'erifying the results as a pos1t1\ e drug test. He further claims to ha\'e sent
the MRO documentation of a longstanding inability to urinate. which the MRO ignored.
The drug testing company argued for dismissal of employee's claim of negligence of the
MRO. Upon review, the court held that nothing in the federal regulations govemmg "shy
bladder" requires the MRO to inteniew the test subject or to consider extra materials sent
m by the test subject. The regulation allow<; the MRO to report the results as a refusal
to test if the physician finds no medical condition to explain th� inabilicy co produce a
sufficient urine sample. Nonetheless. the court noted that the �RO here reported the
test as "positi\'e" and not "refusal to test" - and this ma) constitute a violation of the
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federal regulations and serve as grounds for the negligence claim. Accordingly. the court
dismissed the claim with leave to amend the statutory negligence component based on
the certification of the test results as ''positive" rather than "refusal to test.··
17. Brooks v. General Nutrition Company, 2009 U.S. Dist. LEXIS 20081 (S.D. Cal. 2009).
Issues: Medical Marijuana: Disability Discrimination
Summary: Employee had cerebral palsy and possessed a Physician's Statement and Recommenda
tion card for the use of cannabis for medical purposes. Employee was ··exemplary" at
work and his disability did not interfere with his work. After being involved in a traffic
stop in employer's parking lot, employee was wrongfully cited for possession of can
nabis- in this way. employer learned of employee's disability. Employer subsequently
temlinated employee for an ''unspecified violation·· of company policy and employee
was not advised that he was terminated for possessing and/or using illegal drugs. The
possession citation was subsequently dismissed by a state court and employee filed a
claim under the Americans with Disabilities Act ("ADA'') against the employer, claim
ing that the stated reason for his termination was pretext because employer did not want
to accommodate his disability. Employer moved for dismissal. arguing that it was not
required to accommodate employee's use of medical marijuana. The court denied the
motion because employee claimed he was terminated because employer discovered he
had cerebral palsy, not because of the medical marijuana use, and had sufficiently pied
disability discrimination in violation of the ADA.

18. Gilliland v. Safeway, Inc., 2008 U.S. Dist. LEXIS 80354 (E.D. Cal. 2008)
Issues: Wrongful Termination; Infliction of Emotional Distress; Privacy
Summary: Employer requested employee submit to a drug test. A drug-testing policy was in place
under a collective bargaining agreement ("CBA') between employer and employee's
union, and employee was aware of the policy. The employer terminated employee after
she refused to submit to the drug test. In response. employee alleged that employer
wrongfully terminated her position. asserting several causes of actions based on the drug
test request. Employer made a motion to dismiss the complaint on che grounds that the
employee's claims were preempted by section 301 of the Labor Management Relations
Act due to the necessity of analyzing provisions of the employer's drug testing policy,
which was included in the CBA. The court agreed and dismissed employee's action
because determination of the claims required interpretation of the CBA.

19. Graves v. Johnson Control World Services, Inc.. 2006 U.S. Dist. LEXIS 13677 (N.D. Cal 2006).
Other Issue: Discrimination
Summary: Plaintiff was employed as an alarm technician subject to employer's Drug-Free Work
place policy. Approximately three years after plaintiff began employment, the policy
was amended to include mandatory drug testing for any employee involved in a report
able accident. Wltile responding to an alarm call, water splashed into plaintiff's eye
and plaintiff reported a ·'bad burning" and speculated there might be acid in the water.
Based on company policy, plaintiff was directed to take a drug test, refused, and was
dismissed for refusing to comply. Plaintiff then sued in state court for common law
torts and violations of the California Fair Employment and Housing Act (FEHA) and
public policy. In prevailing at summary judgment after removing to federal court, the
employer showed that publication by posting of its amended drug-free workplace policy
provided sufficient notice and that termination for refusing to comply with the policy
was not in violation of public policy or any covenant of good faith and fair dealing.

20. Surrell v. California Water Service Co., 2006 U.S. Dist. LEXIS 7326 (E.D. Cal 2006).
Other Issue: Discrimination
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Summary: Plaintiff worked as a Customer Service Representative. While still employed. but

out of work on an unpaid medical leave of absence. plaintiff sued employer over
several issues, including improper drug testing. Plaintiff was subjected to reasonable
suspicion testing twice and had positive results on both occasions. After testing positive
the first time, she was given the option of termination or entrance into rehabilitation in
accordance with the collective bargaining agreement. In granting employer's motion
for summary judgmem, tbe court found employers actions appropriate and all testing
performed appropriately given the circumstances of administration and not in retaliation
for the filing of grievances.

21. Larramendy v. San Mateo County Transit District, No. C 97-3436, 1998 WL 456283 (N.D. Cal. 1998).

Issues: Disability Discrimination; Breach of Contract
Summary: A maintenance supervisor was selected for a random drug test and tested positive for

cocaine. The MRO informed the employee of his positive test result and asked if he could
explain the result The employee stated that he had an alcohol problem and speculated that
he might have ingested cocaine during a drinking binge. Pursuant to DoT regulations. the
employee was removed from service and evaluated by a substance abuse professional,
who concluded that he was alcohol-dependent. The employee's supervisor notified him
that he would be terminated because of lhe positive drug test. The employee requested the
opportunity to present evidence that he had not voluntarily ingested cocaine; however,
when he failed to provide any evidence, the employer terminated him. The employee
filed suit, alleging that his termination violated the Americans with Disabilities Act.
and also raising a breach of contract claim. The court granted the employer" s motion
for summary judgment on each claim. First, the court held that the employee was barred
from pursuing an ADA claim because he had never filed a discrimination charge with
the EEOC or a state or local agency. Therefore, he had not exhausted his administrative
remedies prior to filing suit, as required by law. Alternatively, the court also concluded.
that the employee could not show that he was disabled within the meaning of the ADA.
because he had testified in a deposition that his alcoholism did not limit him in any major
life activity. The court also rejected the breach of contract claim, finding that although
the employer had adopted a grievance procedure which permitted employees to chal
lenge disciplinary decisions. the employee had no employment contract, and therefore
could not succeed on any contract-based claim.

22. Hansen v. California Department of Corrections, 920 F. Supp. 1480 (N.D. Cal. 1996).
Issue: Privacy
Summary: An employee agreed to submit to random drug testing for a one-year period as part

of a disciplinary action initiated in response to her admitted prior drug use. A female
monitor directly observed the employee's urination each of the five times that she pro
vided a specimen for testing. The employee objected to the observation. but was told
by her supe1iors that it was required by policy. She brought suit and prevailed when
the court held that the direct observation of the employee's urination violated the state
constitutional right to privacy. The court noted that the employee had established the
three elements of a privacy claim required by Hill v. NCAA: (1) the identification of a
specific, legally protected privacy interest; (2) the existence of a reasonable expectation
of privacy; and (3) an invasion sufficiently serious to be an egregious breach of social
norms. The state argued that it had a compelling interest in employing drug-free prison
guards. and the court agreed, but found that there are less intrusive but equally effective
alternative means available of ensuring that urine samples are free from tampering. In
addition. the court distinguished Hill, noting that while participation in athletics is truly
voluntary, employment is an economic necessity. However, the court did distinguish
the state as employer from private employers in reaching ics conclusion that the method
of collection was impennissibly intrusive.
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23. Thompson v. Borg-Warner Protective Services Corp., No. C-94-4015. 1996 WL 162990 (N.D. Cal. 1996).
&

Issue: Preemployment Survey
Summary: An applicant for a security guard position answered questions on a survey designed
to measure feelings of alienation and attitudes regarding trustworthiness and the use
of drugs. The applicant was not offered the position and filed suit alleging violations
of the Americans with Disabilities Act (ADA), as well as state law claims. The court
found that the applicant's survey answers may have been a factor in Lhe decision not
to hire him, but dismissed the ADA claim. holding that the surYey was not an unlaw
ful preemployment medical exam under the ADA despite the fact that it could reveal
behavior problems and emotional instability. According to the court's reasoning, a sur
vey must be designed and used to elicit information about mental impairments in order
to be prohibited by the ADA. In addition, the court noted thaL current illegal drug use.
unlike past drug addiction and alcoholism, is not protected by the ADA and. therefore.
the survey did not seek protected information in that regard.

24. Ambrosino v. Metropolitan Life Insurance Co., 899 F. Supp. 438 (N.D. Cal. 1995).

Issues: Privacy; Disability Discrimination
Summary: An insurer with whom a podiatrist had a participating physician agreement was placed on
probation by the Board of Podiatric Medicine because the podiac.rist had developed
an addiction to Demerol, a prescription medication. The podiatrist had been using the
drng to treat a health problem when he became dependent; he entered a rehabilitation
program, complied with its terms, and participated in stringent random testing at the behest
of the Board. However, when the insurer learned of his probationary status, it terminated
his participating physician agreement, in accordance with the terms of the contract. The
podiatrist brought suit, alleging that the insurer had violated the California law against
disability discrimination. The insurer argued that its rule against contracting with any
physician with a history of substance abuse was an absolute one and, therefore, it had
not discriminated against the podiatrist. The court disagreed, and found that the insurer
had not shown that a dlug-free history was an essential qualification for participation
in its network, and awarded the podiatrist summary judgment. Toe court also noted
that the rule violated the podiatrist's common-law right to fair procedures, because the
absolute rule was arbitrary. and contrary to the public policy in favor of encouraging
the rehabilitation of chemically-dependent individuals.

Statutor} Summary: An employer shall not be liable for compensation if the injury is caused by the employee's
intoxication, by alcohol or the unlawful use of a controlled substance. CA L LAB. CODE
§ 3600 (2013).

Case Summary:

None.

Siatutory Summary: An individual is disqualified if he was discharged for chronic absenteeism due to
intoxication, reporting to work while intoxicated. or using intoxicants on the job, or for
gross neglect of duty while intoxicated, when any of these incidents is caused by an
irresistible compulsion to use or consume intoxicants, including alcoholic beverages.
Benefits also are denied if the individual left his employment for reasons caused by an
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irresistible compulsion to use or consume intoxicants. including alcoholic beverages.
CA..L. U:--.'E\,fP. L-.;s. CODE§ 1256.4 (2013).
Case Summaries:

1. American Federation of Labor"· Unemployment Insurance Appeals Board .. 28 Cal. Rpcr. 2d 210 (Cal. Ct.
App. 1994).
Summary: Pursuant to an employer· s drug policy. an oil rig worker was discharged after refusing to
submit to a drug test. The discharged employee was denied unemployment compensation
by the Appeals Board because his refusal to submit to testing constituted misconduct.
The California appellate court affirmed this denial of unemployment benefits because
the discharged employee's "privacy expectations were minimal since when he took the
job, he knew that both the Coast Guard and the oil companies with whom his employer
contracted could order him to be tested at any rime." The court noted that the hazardous
nature of the workplace required drug-free employees.
2. In re Da\-·id Hayes. Cal. Unempl. Ins. App Bd. Decision i\O. P-B-470 (1990).
Summary: Io accordance with company policy. an employer requested that an employee submit co
a drug test as part of a physical e\.amination. The employee was discharged for refus
ing to submit to testing. Noting that drug testing of employees who work in hazardous
work environments is reasonable. the Appeals Board denied benefits to the discharged
employee.
3. In re Michael Reigh, Cal. Unempl. Ins. App. Bd. Decision No. P-B-467 (1989).
Summary: An employee \\ as discharged for drug use. As a condition of reinstatement. the employee
agreed to submit to random drug tests. The employee tested positive again and subse
quently was discharged for a second time. The Appeals Board denied unemployment
compensation after determining that the employee had engaged in misconduct.
4. In re Vernon E. Ables. Cal. Unempl. Ins. App. Bd. Decision No. P-8-454 (1987).
Summary: An employee was discharged for refusing to submit to a drug test, and was demed
unemployment compensation. Noting that the employer had tested the employee follow
ing a reasonable-suspicion determination. the Appeals Board ruled that the employee· s
refusal to submit to testing constituted misconduct sufficient to deny unemployment
compensation benefits.

END OF DOCUMENT
This exchange of information has been provided, free of cost, to this receiptiant, for the
purposes of researching the legality of Employee Drug and Alcohol Testing within the
California workplace. This should NOT be considered "legal advice", nor is FORENSIC
Drug Testing Services, Inc. (FDTSI) offering or alleging to be offering any such advice.
This document is solely for employer research, which the receiptiant should present to their own legal
counsel for their input and legal opinion.
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