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Rarely do ethics consults focus on genuine 
moral puzzlement in which people collectively 
wonder what is the right thing to do. Far more 

often, consults are about conflict. Each side knows 
quite well what is “right.” The problem is that the other 
side is too blind or stubborn to recognize it. And so the 
ethics consultant is called, perhaps in the hope that  
s/he will throw the weight of ethics toward one side 
and end the controversy so everyone can get on with 
other business. 

Perhaps the greater problem in these scenarios is 
that even if one side “wins” by gaining the power to 
dictate what happens next, the toxicity permeating 
the relationships often markedly worsens and other 
conflicts erupt, major and minor. In thirty-five years 
of doing clinical ethics consults, not once have I heard 
a patient, family member or clinician say, “Gosh, the 
ethics experts think I’m morally mistaken. Surely 
they’re wiser than I, so of course I must change my 
views!” Not once.1 Particularly in end-of-life situa-
tions a major undercurrent concerns, not just what is 
the best course of action, but also implied or express 
threats of mutual coercion.2

Accordingly, where an ethics consultant cannot or 
should not declare an obvious winner on substantive 
grounds, the challenge often becomes largely proce-
dural: how shall the situation be addressed in a way 
that acknowledges the legitimacy of diverse voices and 
strives to preserve, perhaps even to rebuild, the rela-
tionships on which good healthcare depends? At that 
point thoughtful negotiation and creative problem-

solving are generally preferable to entrenched combat. 
This is the point at which “clinical-setting mediation” 
or other conflict management tools, such as coach-
ing or facilitation, might be invoked.3 This article will 
focus on mediation. 

This much will be familiar to many readers.4 Indeed, 
the American Society for Bioethics and Humanities 
(ASBH) has now identified facilitation skills as a core 
competency for bioethics consultation.5

This paper broadens the conversation to encompass 
the conflict that permeates healthcare generally — 
conflict that commonly arises long before any need for 
ethics consultation is perceived, and which contrib-
utes to problems in quality, patient safety, and satisfac-
tion for everyone. Conflict resolution skills can readily 
address disputes and tensions throughout healthcare 
and, in the process, provide a kind of preventive eth-
ics. Indeed, some hospitals and organizational ethics 
committees are already creating conflict resolution 
services to be broadly available throughout the institu-
tion, even where ethics issues are not directly in play. 
Accordingly, this paper has several parts.

Part I illustrates these broader conflict resolution 
opportunities by describing a recent mediation I 
undertook regarding a difficult discharge negotiation. 
Although personally identifying information has been 
changed to protect confidentiality, all the “moving 
parts” have been preserved in order to provide readers 
with a window into the kinds of conflict management 
that can be brought to a wide variety of situations in 
healthcare — well beyond classic bioethics mediation.

Part II then outlines broader opportunities for con-
flict resolution across the spectrum of healthcare and 
describes several initiatives in that direction, particu-
larly from the legal community.
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Finally, Part III discusses several ways in which 
tclinical-setting mediation, as described in this arti-
cle, differs significantly from bioethics mediation as 
it is often described in the literature, and offers a few 
suggestions for ethics committees interested in pro-
viding conflict resolution services. Briefly, mediation 
and conflict resolution need to be distinguished quite 
sharply from ethics consultations, whose endpoint is 
often a consultant’s recommendation. In mediation — 
basically, negotiation assisted by a neutral third-party 
— the mediator helps disputing parties to explore their 
own priorities and come to their own resolution. Aside 
from promoting parties’ autonomy, mediation’s core 

values of confidentiality, neutrality and impartiality 
are designed to foster the trust without which it may 
be impossible to learn the richer, more complex stories 
that usually underlie the initial information people 
present, or to uncover the most important interests 
motivating each person’s expectations. Without a high 
level of trust throughout the conversation, a genuine, 
durable resolution is often unattainable. As proposed 
in Part III, distinctive features of the clinical setting 
make it virtually impossible to maintain this trust if 
the mediator simultaneously serves as a consultant 
handing out advice, i.e., pressuring parties to move 
one direction rather than another. Accordingly, medi-
ation services should be clearly distinguished from 
consultation. The following story will help to explain.

I. A Difficult Discharge Discussion
Louis and Jenny are the parents of 7-year-old Benny. 
Four years ago they divorced amicably via a mediated 
settlement and have shared custody equally, living 
only two miles apart. Jenny’s fiancé, Jim, lives with 
her and has a warm relationship with Benny. Lou lived 
alone until several months ago when, after the death 
of his father, his mother Gwen moved in with him. 

Six weeks ago when Benny was at Lou’s, a terrible 
accident occurred. Lou lives near a river with a flood-
plain often used for All-Terrain Vehicles (ATVs). Lou 
and Benny have often gone out on Lou’s ATV, although 
Lou had admonished Benny never to touch it without 
him. That Saturday afternoon, Gwen was upstairs 
working on her craft projects and Lou had fallen asleep 
watching football on TV. When Lou awakened Benny 
was gone. So was the ATV. He frantically rounded up 
neighbors who fanned out across the floodplain on 
their ATVs. Half an hour later Benny was found next 
to the overturned ATV, lying face down in a large pud-
dle left by recent heavy rains. 

EMT workers intubated Benny and eventually 
restored a heartbeat, but by day 6 in the Pediatric 
Intensive Care Unit, doctors told Lou and Jenny that 
Benny had suffered devastating neurological damage. 
Hope for significant recovery was dim. During those 
difficult early days Jim said harsh things to Lou, after 
which hospital security barred Jim from returning to 
the hospital.

After three weeks Benny was extubated and moved 
to a regular floor. Not quite in a vegetative state, he 
was “minimally conscious” — that is, barely aware and 
responsive to his environment. Although not on a ven-
tilator, Benny required frequent suctioning of thick 
mucus, a gastrostomy tube for feeding, and round-
the-clock care. Meanwhile, during week 4 Jenny qui-
etly went down to court and filed suit to gain full cus-
tody of Benny. 

At week 6, discharge planning proceeded in ear-
nest. Each parent insisted that Benny should come 
home with him/her. Lou had just learned about Jen-
ny’s lawsuit and was fearful and angry. Dr. Inhouse, 
Benny’s hospitalist on the floor, suggested mediation 
as Lou and Jenny faced the question to whose home 
Benny should be discharged. Because of their favor-
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able experience with mediation during the divorce, 
Lou and Jenny endorsed the idea. Dr. Inhouse had 
already emphasized that “it will take a village” to care 
for Benny, especially since their insurance would not 
likely pay for home nursing care. Meanwhile, Jim had 
recently been allowed to return to the hospital to visit 
Benny. The stage was now set, and I was the mediator. 
The story will proceed in the first person, as a more 
formal third-person narrative would seem stiff and 
artificial.

The first conversation included Jenny, Lou, Jim, 
and Dr. Inhouse. Although I was initially inclined to 
use a quiet conference room, after conferring with Dr. 
Inhouse I agreed it would probably be more distract-
ing for the parents to be away from Benny than to be 
with him. So we all found seats in Benny’s room. It 
was thought likely that Dr. Goode, Benny’s community 
pediatrician, would be available by phone if needed.

I began the mediation by explaining that the pro-
cess would be very informal, that the goal would be to 
address whatever issues were important to them, and 
that I was not there to tell anyone what to do. They 
would also be welcome to ask for private conversa-
tions with the mediator, so they could explore possi-
bilities and “think out loud” with the mediator before 
bringing an idea to the others. We could meet again in 
the future as well as this evening; hence there would 
be no pressure to make decisions immediately. 

I indicated that, although I had some idea what our 
meeting would address, I would like to hear what they 
would most like to focus on that evening. Jenny did 
not hesitate. “I need these guys to talk to each other 
like civilized human beings!” She wanted Jim and 
Lou to communicate better with each other and for 
the tension between them to ease. I turned to the two 
gentlemen and invited any response they might wish 
to offer. Jim told Lou that he loved Benny very much, 
and that he was very sorry to have said the things he 
said…in front of Benny.

Lou expressed appreciation. Although I surmised 
that Jim’s apology probably was not entirely satisfac-
tory, I opted to leave the matter there for the moment. 
Mediation is an improvisational dance, so to speak, 
and one need not always “finish” one topic before mov-
ing to another. So I suggested that we try to specify 
what Benny would need, wherever he might be after 
discharge. It can be helpful to focus on “what” before 
turning to “who.” Dr. Inhouse indicated that he would 
need suctioning equipment, a wheelchair and various 
other equipment, and possibly a special bed. Although 
Benny had lived alternately between his parents, she 
envisioned that Benny might need to stay at one par-
ent’s home for at least a week or two before he could 
spend time at the other home. She noted, though, that 

the latter was perhaps more assumption than estab-
lished fact.

Still deferring until later the question “to whose 
home first,” I decided to move obliquely, to reduce bar-
riers to that ultimate question. I asked Jenny, “When 
Benny is at your home, what access will Lou have?” The 
answer was that Lou could come any time he wished. 
She and Jim would welcome his participation. To Lou: 
“When Benny is at your home, what access will Jenny 
and Jim have?” The answer of course was the same: 
he would welcome them any time. Both sides thus had 
said something positive and conciliatory. 

At that point I circled back to Lou and Jim’s rela-
tionship and asked whether everyone was comfort-
able that communications would be satisfactory, going 
forward. Lou indicated that, while he welcomed Jim’s 
apology, he wished that Jim had expressed regret for 
saying those things to Lou. Jim responded with a more 
full apology, which seemed to put the matter to rest.

Each parent was then invited to describe how Benny 
would live and be cared for in their respective homes. As 
Dr. Inhouse put it, each could describe a “day in the life.” 
Here too, instead of asking to whose home he should be 
discharged, the focus was still on facts, specifically what 
Benny would need day-to-day and hour-by-hour, and 
what concrete activities either parent would be doing, 
in what sort of set-up at each home. “Whose home,” too 
early, could easily spiral downward into who is the bet-
ter parent — not a promising way to reach agreement. 
Moreover, focusing intently on factual details not only 
helps de-escalate emotions, it can sometimes yield sur-
prisingly helpful information that demarcates more pre-
cisely the contours that any final resolution must meet. 
As the descriptions went forward, everyone agreed that 
whatever happened in the short term, and whatever 
decisions might be made now, they would likely evolve 
over time simply because Benny’s condition would 
evolve. No doubt, too, there would be setbacks regard-
less of where Benny was living at the time.

As these day-in-the-life accounts proceeded, I real-
ized we needed more specific information from Dr. 
Goode. Would Benny actually need a special bed; and 
would he really need to stay at one home for a pro-
longed period before he could go to stay with the other 
parent. If not, then a broader array of options would 
be available. Dr. Inhouse phoned Dr. Goode, who 
answered on the first try. He indicated that Benny 
would not need a special bed, and that there was 
probably no medical reason why the child couldn’t be 
fairly mobile between the two households. This crucial 
input opened the door to a care-sharing arrangement 
in which Benny would move from one home to the 
other after a designated number of days: 2 days with 
A, 3 days with B, 3 days with A, 2 days with B, and 
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so forth. The time would be equal, whereupon Lou 
concluded, “It’s fair — I can’t complain about it.” The 
evening concluded with an invitation to get together 
again if they wished, and that we might likely need to, 
to work out remaining details.

Indeed we did. Situations this difficult are rarely 
resolved so readily, and this one was no different. Lou’s 
mother Gwen had not visited Benny at the hospital, 
and it was doubtful how much she would be involved 
in Benny’s care. Hence an important question, quietly 
floating, concerned how in the world could Lou care 
for him, all alone, for days on end. Additionally, Lou 
remained deeply concerned about the lawsuit. Thus, 
two days later Dr. Inhouse phoned me that Lou would 
like to chat further, fearful that Jenny would still pur-
sue full custody. Jenny and Jim also wanted to meet, 
though that would be a few days later as I was immi-
nently heading out of town.

I stopped by Benny’s room at the agreed-on time, 
and Lou was there alone with him. He doubted that 
his mother would participate much in Benny’s care, 
and we brainstormed about who might be available 
to help when Benny was with him. We also talked 
about the custody suit, and I asked him whether he 
would like to hear more about how such suits usually 
go. (One of my “mediator rules”: ask for permission, 
i.e., don’t impose that sort of information unless the 
person wants and is ready for it.) He did, very much 
so. I explained that I would of course offer the same 
information to Jenny and Jim. 

I told Lou that typically each attorney requires an 
up-front retainer, commonly $5000 or so, which at 
$350/hour would cover about 14 hours of attorney 
time. Additional expenses typically include court 
costs, deposition fees, expert witnesses, court report-
ers, guardian ad litem, and the like. When that first 
retainer is exhausted, the client must pay another if he 
wishes to keep litigating the matter. The bills tend to 
add up quickly. Lou needed no prompting from me to 
conclude that all this money would be better spent on 
Benny. He expressed fervent hope that Jenny would 
also hear this information.

In anticipation of meeting next with Jenny and Jim, 
I contacted an attorney colleague who exclusively prac-
tices family law, to confirm and augment my under-
standing about litigation to modify a judicial custody 
order. Several days later I met with them in a quiet 
conference room. As we chatted about the lawsuit, 
Jenny explained that she envisioned the whole process 
would be brief and benign, just as it had been with the 
divorce: the judge had simply reviewed their medi-
ated settlement and stamped approval. Done deal. 
This time, Jenny expected that the judge would send 
someone who would look at the situation, conclude 

that Benny belonged with his mother, and then the 
judge would stamp approval on such a report. Done 
deal. I indicated that I have colleagues who practice 
that sort of law and asked whether they would like to 
hear details about how such things usually proceed. 
They did.

As with Lou, I described the litigation process and 
outlined various costs. I noted that each attorney, as a 
zealous advocate for his or her client in an adversarial 
legal system, would deem it a professional obligation 
to dig up dirt on the other parent — ordinarily essen-
tial to prevail in a custody fight. I relayed to them that, 
per my lawyer colleague, these cases tend to spiral out 
of control quickly, in ways that neither side envisioned 
or wanted. Jim and Jenny recognized that litigation 
takes considerable time and that, because Benny 
would soon be discharged, it was still important to try 
to reach a reliable arrangement of their own, at least 
for the short term.

For both parents my description of custody litigation 
was presented as a list of facts for their consideration, 
not as an editorialized account to persuade them. I 
cannot possibly know all the background informa-
tion that might truly justify one parent’s seeking full 
custody. Additionally, over years of mediating not just 
in bioethics, but frequently for local courts (especially, 
family-suing-family in civil matters concerning prop-
erty, debt and real estate), it has become ever clearer 
that one’s effectiveness as a mediator is built on trust. 
The moment a mediator tries to persuade people to 
accept one option rather than another, s/he erodes 
some of that trust, potentially becoming just another 
pair of fists in the fight. And the less the mediator is 
trusted, the less s/he is likely to learn the most sen-
sitive, private kinds of information that sometimes 
can completely change one’s picture of the case, and 
with it the direction the conversation can most effec-
tively go next. Admittedly, sometimes it is necessary to 
introduce “reality checks” if a durable resolution is to 
be created (discussed below). But that must be done in 
a way that preserves trust to the greatest extent. 

We talked more and I learned more. Jenny described 
her turmoil over the whole situation. Sometimes she 
felt like raging against this terrible and senseless trag-
edy, yet somehow she was not in rage. She couldn’t 
explain it, but somehow she was reconciled to a very 
different reality for her son. Jim expressed resentment 
that he was the one cast into such a negative light. How 
in the world, both wondered, could a responsible par-
ent leave the keys to an ATV within reach of a 7-year-
old? And why had Lou been taking allergy medica-
tions with a sedating effect? How on earth could he 
not anticipate that an energetic 7-year-old boy might 
get into mischief if left unsupervised? They reviewed 
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other reasons for doubting that Lou would be capable 
of caring for Benny — especially, his doing so alone, 
since Gwen had shown no interest whatever in coming 
to the hospital or participating in Benny’s care at any 
point in the past. They raised other questions about 
Lou as well. I noted in passing that a legal process of 
“digging up dirt” would encourage both sides to go far 
down such paths of scrutinizing each other’s behav-
ior. And I offered a small bit of pop-psychology, noting 
that sometimes the harder we tell someone “you can’t,” 
the harder they tend to push back with “yes, I can” — 
and that on the other hand, sometimes the more one 
tries to help the other family make things work, the 
more one’s own family ends up the beneficiary.

Later that evening I met again with Lou and, for the 
first time, his mother in a different conference room. 
Gwen emphasized that she planned to be very involved 
with Benny’s care and was now scheduled to be trained 
as a caregiver. She had stayed away until now, partly 
because she was still reeling from her husband’s death 
and partly because the animosity between Lou and 
Jim was so distressing for her. But now she was fully 
ready to step up as a member of Benny’s Village. 

Lou and Gwen listed specific doubts about Jenny’s 
(and Jim’s) ability to care adequately for Benny. I asked 
them how one might determine whether any particu-
lar individual was ready to meet Benny’s needs. As we 
reviewed their own training experiences at the hospi-
tal, they concluded that the physicians and nurses now 
training all four of them would be in the best position 
to detect whether further training would be necessary. 
Importantly, the criteria for adequacy of training came 
from them, not from me. We collectively observed that 
everyone’s abilities would evolve over time. 

As the conversation turned to Jenny’s custody suit, 
Gwen asked, “So what do we do when the sheriff shows 
up, serving Lou with a summons for the lawsuit?” I 
responded that all they needed to do was to sign the 
document, hand it back to the deputy, and wish him 
a good day. I said they would likely feel a very bleak 
moment, but a summons just means they’ve been told 
about the suit. I shared with them my impression that 
Jenny did not seem inclined to gear up for a major 
legal fight, and that for her and Jim too, the goal was 
to find an arrangement that really worked. Litigation 
is a long-term thing and, if both families worked well 
together, Jenny might well decide not to pursue it. I 
couldn’t be sure, of course, but that was a distinct pos-
sibility. Lou and Gwen seemed reassured. 

As Gwen described her love for Benny and her com-
mitment to care for him, I offered an idea for her. “You 
know who needs to hear this? Jenny. I think she will 
be very reassured. Your voice, your eyes, your love 
for Benny. That will go a long way, I think.” The idea 

appeared to register with them both, and I offered 
some coaching on how such a conversation might pro-
ceed most effectively. 

The final meeting was a few days later in Benny’s 
room, amidst final preparations for discharge. Jenny, 
Jim, Lou, and Gwen had all satisfied the requisite 
check-list of skills and a 24-hour stay. Jenny, Lou and 
I were waiting for Dr. Goode to arrive, so they could 
ask him questions. I told them both that over the 
course of our conversations I had noticed that, even 
when one parent seemed to have pretty good reason to 
doubt something about the other parent, there usually 
turned out to be a pretty good explanation. I expressed 
hope that, in that light, they would give each other the 
benefit of the doubt. They indicated that they’d had 
some helpful conversations in the last couple days, 
and their body language and tones of voice appeared 
to confirm it. Benny would initially go home with 
Jenny, transitioning periodically to Lou, and all four 
family members would actively help in his care.

Although Part III below will discuss broader fea-
tures of mediation in the clinical setting and contrast 
this with ethics consultation, here it will be useful to 
describe a few of the specific techniques used in this 
mediation, while the story is fresh in the reader’s mind.

•  Decisions about when to meet with whom are 
strategic, not automatic. Clinical-setting media-
tions need not be confined to, or necessarily even 
include, one major session with all parties pres-
ent. This one involved five conversations spread 
over ten days, totaling seven hours, and only 
one of them included Lou, Jenny and Jim at the 
same time and place. Mediations often involve 
private conversations as well as joint ones. In 
this case, trust grew considerably as each family 
had the opportunity to say things to the media-
tor that they would not likely have said in front 
of the other family.

•  The most difficult questions are sometimes best 
addressed one piece at a time, by laying first the 
groundwork on less threatening dimensions of 
the issue. Here: list the child’s specific needs; 
list the particular equipment that will be in each 
home; identify how the necessary equipment can 
be transported if the child moves from one home 
to the other; etc.

•  “Turn it back to the parties” emphasizes the 
importance of letting the people at the table 
define the issues and possible resolutions as 
much as possible, rather than having the media-
tor control the content and direction of the con-
versation. Here, an open question that began the 
first meeting allowed Jenny to identify the issue 



848 journal of law, medicine & ethics

INDEPENDENT

of foremost importance for her — namely, reduc-
ing the animosity between Jim and Lou and 
improving their manner of communication. 

•  Overall the conversations focused, not on the 
parents’ respective demands (their “positions” 
per the language of classic mediation6), but 
rather on their underlying interests and needs. 
Asking people to articulate their demands too 
early in the process tends to wed them to those 
demands, to dig in rather than listening to each 
other and being flexible.

•  “Focus on the problem, not the people.”7 Here, 
instead of a hopeless dispute about who is the 
better parent, we explored the particular train-
ing, equipment and activities that would be 
needed and whether/how Benny could be mobile 
between the two homes — which, in turn, helped 
the parents to focus on the many specific prob-
lems they needed to solve, rather than focusing 
on each other. 

•  Appealing to objective information wherever 
possible is another key principle 
of mediation,8 exemplified as we 
looked to physicians and nurses to 
discern which family members were 
sufficiently trained. That helped 
allay concerns about who would be 
up to the job and who wouldn’t. 

•  “Priming” involves quietly introduc-
ing concepts that can predispose 
parties to think in some directions 
and not others.9 In this case Dr. 
Inhouse helped both families to 
understand that it would “take a vil-
lage” to care for Benny, thereby pre-
disposing everyone to focus more 
on the need to work together than on the desire 
to prevail over the other person. The village con-
cept also helped Jenny and Jim to recognize that, 
because litigation was a very long-term process, 
an effective working arrangement would still be 
necessary for the immediate future.

•  “Managing expectations”10 and “normalizing”11 
figured several times. At the outset the mediator 
described the process, including the permissi-
bility of private meetings that might otherwise 
have been perceived with suspicion. Expressly 
noting that the situation would likely evolve over 
time likewise gave parties permission to change 
their views as the discussions proceeded. Telling 
Gwen and Lou that they would likely feel a bleak 
moment when the sheriff ’s deputy handed the 
summons may have helped attenuate an other-
wise-difficult experience.

•  “Coaching” was an important tool for helping 
individuals prepare for how they would convey 
their thoughts and feelings to the other family — 
what words to use, what tones of voice, and the 
like. The suggestion that Gwen share with Jenny 
her love and commitment to care for Benny was 
accompanied by some coaching on how that 
might best be done. 

•  Confidentiality was particularly important for 
the private conversations, to assure each family 
that the concerns they expressed would not be 
shared with the other family unless they specifi-
cally wanted to have that information passed 
along. The parents’ final agreement would, of 
course, be shared with whoever needed to know, 
but the process for getting there needed consid-
erable privacy.

•  Logistics also played a role. Whereas the initial 
conversation was best set in Benny’s room, sev-
eral subsequent discussions were held in a quiet, 
non-distracting place. Each had its purpose.

•  This particular mediation involved a fair amount 
of time, with multiple meetings over a 10-day 
span. Yet reaching a genuine agreement between 
the parents may have saved considerable time 
in the longer run for clinical staff and, indeed 
for other hospital staff who might otherwise 
have been busy stomping out the flames of an 
increasingly contentious family conflict. “Start 
slow to go fast” captures the concept that, if par-
ticipants have the opportunity to explain what 
is important to them, take all the time they need 
in a nonjudgmental setting, and reflect on their 
most important priorities in a safe and hopeful 
environment, the outcome can be a very efficient 
overall use of time.

These and other mediation tools helped two families 
in conflict come to a resolution that, it is hoped, will 

In many ways, although Benny’s case involved 
important ethical values, the pivotal disputes 
had more to do with interpersonal tensions 
and mistrust than with bioethics as such. 
Indeed, mediation and the broader panoply of 
conflict resolution skills can be used to address 
a wide variety of conflicts throughout the 
complex realm of healthcare, not just bioethics.
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have genuine staying-power.12 “Agreements” imposed 
by people who have power but not necessarily legiti-
mate authority in the eyes of the parties can fall apart 
quickly. Virtually everyone who has spent time in 
the clinical setting knows how a nod that ostensibly 
accepts a DNR recommendation can dissolve as soon 
as family members have had time to recognize they 
were bullied into acquiescence, not genuinely asked 
what they understood and what they valued.

In many ways, although Benny’s case involved 
important ethical values, the pivotal disputes had 
more to do with interpersonal tensions and mistrust 
than with bioethics as such. Indeed, mediation and 
the broader panoply of conflict resolution skills can be 
used to address a wide variety of conflicts throughout 
the complex realm of healthcare, not just bioethics —  
as we will now see.

II. Conflict Resolution throughout 
Healthcare 
End-of-life cases present the most familiar scenarios in 
which ethics consultants find conflict. The clash may 
be a “bedrock” collision of fundamental beliefs about 
the value of life,13 or more commonly may involve 
cultural disparities, systematic miscommunication, 
mutual disrespect.14 The need for high-level expertise 
in conflict resolution in this difficult realm has recently 
gained major recognition in a Policy Statement issued 
by five major critical care organizations: 

The committee recommends increased efforts 
to teach clinicians end-of-life communication 
skills, including strategies to achieve shared 
decision making, conflict-resolution skills…
Clinicians should generally seek the assistance 
of consultants skilled in mediation and conflict 
resolution….15

Still, conflict in healthcare is hardly limited to end-
of-life crises. Some of it is the conflict familiar in any 
workplace, as bosses try to manage workers toward 
institutional goals, as coworkers struggle with each 
other and with management, and as unclear job expec-
tations sometimes lead to misdirected performance, 
adverse job evaluations, resentment and burnout. 

And yet healthcare is different. The stakes are often 
higher. If the barista at the local coffee shop mis-tallies 
the bill, it can be corrected and, even if not, the con-
sequences are usually minimal. In healthcare the very 
same kind of error, perhaps by entering a wrong digit 
in a medication order or programming an IV pump, 
can kill someone. Similarly, although limiting resi-
dents’ duty hours was hoped to reduce morbidity and 
mortality by reducing sleep-deprived decision making, 

the results indicate little or no improvement in patient 
outcomes and, in some cases, the contrary result.16 
One proposed reason is that, the less time residents 
have with patients, the more frequently patients’ care 
must change hands, requiring a level of communica-
tion that does not always happen.17

Overall, the Joint Commission (TJC)18 has found 
that communication failures are “a root cause in 
nearly 70% of reported sentinel events, surpassing 
other commonly identified issues such as staff orienta-
tion and training, patient assessment, and staffing.”19 
Many of those communication lapses are the result, or 
the cause, of conflict. Accordingly, in 2009 TJC issued 
standards requiring that hospitals’ governing bod-
ies “provide[] a system for resolving conflicts among 
individuals working in the hospital” (LD.01.03.01 
EP-7) and that, particularly for senior management, 
“[t]he hospital manages conflict between leader-
ship groups to protect the quality and safety of care” 
(LD.02.04.01).20 Hospitals should identify an individ-
ual, inside or outside the hospital, “with conflict-man-
agement skills who can help the hospital implement 
its conflict-management process.…This individual can 
also help the hospital to more easily manage, or even 
avoid, future conflicts.”21 

In the clinical setting, opportunities for conflict 
resolution abound. Tensions among staff — e.g. as 
a nurse believes a colleague routinely fails to do a 
fair share of work or fails to honor requisites of safe 
care22 — can often be better addressed by carefully 
facilitated conversations, than by allowing tensions 
to build. A variety of situations otherwise sent to HR 
(human resources) might also be better addressed by 
conversation in a safe space than by invoking mech-
anisms that may feel, or actually be, more punitive 
than problem-solving. Indeed, as healthcare systems 
become increasingly integrated, and as workforces 
from diverse institutions are expected to blend with 
one another, tensions are sure to arise as people from 
one work culture are expected to abide by unfamiliar 
sets of practices and norms. Such differences can have 
significant implications for clinical care, and they are 
often better resolved by communication than by ongo-
ing friction or by supervisors’ adjudication.23 

Physicians, whether employees or independent 
contractors, likewise often face problems such as 
productivity expectations, office arrangements, elec-
tronic medical record dysfunction. When allowed to 
drag on, they can produce burnout, counterproductive 
responses, poor relationships with staff and patients 
and in some cases a dissolution of practice arrange-
ments. Conversely, if addressed through well-con-
structed conflict resolution processes, these tensions 
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can lead to stronger relationships, and improved qual-
ity and satisfaction.24

Patients and families likewise have concerns that 
are not directly “bioethics” in character. Disputes 
about who should be allowed to stay with the patient, 
resistance to hospital rules and regulations, or feelings 
that one’s culture is disrespected, exemplify. Infor-
mally, hospital security personnel indicate that per-
haps half the calls they receive not only are unneces-
sary, but are not optimally managed by summoning 
burly uniformed people bearing handcuffs. Rather, 
many of those occasions could be far better managed 
by respectful conversations. The challenge, of course, 
is that those in the midst of the conflict may not, by 
themselves, be equipped to navigate a reflective, pro-
ductive resolution process — which is why people 
trained in the skills of conflict resolution become 
important, not just to help resolve individual conflicts 
but also, through the process, perhaps to promote bet-
ter communication going forward. 

The legal community, like the bioethics commu-
nity, is moving toward meeting these challenges. In 
response to TJC initiatives, for instance, the American 
Health Lawyers (AHLA) created a “Conflict Manage-
ment Toolkit” outlining structures and processes for 
addressing conflict in healthcare.25 Thoughtful schol-
ars have also responded.26 Additionally in 2013 the 
American Bar Association (ABA) created a Task Force 
on ADR27 and Conflict Management in Healthcare, 
while that same year AHLA initiated an ADR Affin-
ity Group within that organization. Both emphasize 
educating attorneys and the broader public on the 
importance of conflict resolution in healthcare, and 
on creating new avenues for engaging conflict produc-
tively. It seems noteworthy that lawyers, whose tradi-
tional role is to help their clients fight after conflict 
has erupted, have taken such a keen interest to resolve 
problems at far earlier stages.

Specific examples abound. Many hospitals, and 
indeed some state legislatures, actively promote early 
resolution of adverse medical events: disclose provid-
ers’ errors openly to improve quality and safety, and 
offer fair compensation to those who were harmed.28 
Substantial data now attest that these institutions are 
“doing well by doing good,” markedly reducing litiga-
tion costs by treating injured patients and families with 
honesty, respect, and appropriate compensation.29 

On a very different front, business disputes — e.g., 
payor/provider — are increasingly being mediated to 
avoid costly legal battles over contracts and, perhaps 
more importantly, to maintain relationships that both 
sides may find worth continuing. Peer review and med-
ical credentialing issues are likewise being brought 
into mediation at earlier stages, sometimes averting 

the need for antagonistic disciplinary procedures. 
Indeed, even criminal matters, such as alleged viola-
tions of the False Claims Act (fraud against the gov-
ernment), are now being addressed with mediation.30

Overall, well-conceived processes for conflict reso-
lution in the clinical setting can reasonably be deemed 
a genre of preventive ethics, because unresolved 
lower-level conflicts can easily spiral into major dis-
putes. An important question, then, is whether ethics 
committees or ethics consultants can perhaps provide 
the conflict resolution/mediation services expected by 
TJC, increasingly encouraged by health law attorneys, 
and clearly needed in the clinics, the hospital, and the 
board room.31

III. The How-To of Conflict Resolution and 
Clinical-Setting Mediation 
The answer must begin by describing key features of 
successful mediation in the clinical setting, highlight-
ing major differences between this kind of mediation, 
versus “Bioethics Mediation” as it is often32 (though 
not universally33) described in the bioethics literature. 
Following that is a discussion of how ethics commit-
tees might optimally construct a conflict consultation 
service.

A. Key Features of Clinical-Setting Mediation 
The goal of mediation in the clinical setting is to assist 
people in conflict, not just to come to some sort of 
agreement, but to forge a durable resolution. Durabil-
ity requires two things. 

First, the parties must actually embrace — per-
sonally endorse, agree with — the resolution that 
completes the mediation. Sometimes in clinical care, 
providers “get the consent” or “get the DNR” by rat-
tling off a litany of facts followed by the other per-
son’s nod of the head or signature on a document. In 
some instances the same providers are subsequently 
shocked (shocked!) to hear that the person changed 
her mind. Acquiescence does not constitute genuine 
agreement, and any such “agreement” can and often 
does fall apart quickly. Hence, clinical mediations 
must seek an agreement that is genuinely endorsed by 
those who are in conflict.34 

This contrasts with the mediations that often resolve 
lawsuits.35 There, a successful mediation ends in a 
contract signed by all parties. Days later someone may 
wish he had not signed, but so long as the contract is 
legally enforceable, he is stuck. In contrast, a clinical 
agreement generally is not similarly enforceable, and 
will stand only so long as no one has changed his mind 
(and ensuing events have not made retraction impos-
sible, e.g. the surgery is already completed).
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Second, durability requires that there be no external 
constraints likely to render even a genuine agreement 
void. Some constraints concern practical realities. In 
the case above, it was clear that Lou could not pos-
sibly care for Benny alone, staying awake for days on 
end. Other constraints concern policies. A family may 
want their vent-dependent father moved from the 
ICU to a regular floor, for instance, but hospital policy 
and physical set-up may render that impossible. Addi-
tionally, laws may intervene. Medical marijuana is not 
legal in some states, regardless how beneficial it might 
be for a particular patient. 

To the list of practical, policy, and legal constraints, 
a traditional conception of Bioethics Mediation36 
would add another: ethical constraints. This approach 
sees bioethics mediation as a subset of ethics consul-
tation by promoting, as Dubler describes it, a “prin-
cipled resolution”:

A principled resolution is a ‘consensus that iden-
tifies a plan that falls within clearly accepted 
ethical principles, legal stipulations, and moral 
rules defined by ethical discourse, legislatures, 
and courts, and that facilitates a clear plan for 
future intervention.’37 

More precisely, “[t]he bioethics mediator provides 
information, enforces norms, and ensures that res-
olutions fall within medical ‘best practice’ guide-
lines.”38 Those principles, for instance, include the 
idea that “[d]eath may be preferable to extending 
the process of dying in children and incompetent 
patients.”39 Indeed, the mediator might even go so far 
as to order a psych consult to assess capacity if s/he 
deems it advisable, e.g., to distinguish loss of capacity 
from psychotic denial.40 The rules of decision-making 
authority and responsibility in clinical medicine are 
said to be “crisp and clear,” even if implementation is 
not.41 

This last suggestion — that clinical mediators 
should “enforce norms” of “crisp and clear” ethical val-
ues by ensuring that parties do not endorse an ethi-
cally “unacceptable” conclusion, brings us to broader 
questions about how mediators should go about their 

task of seeking durable resolutions, including how 
best to manage constraints.

Perhaps the most important overriding principle 
is that in mediation, the “currency of the realm” is 
trust. This is particularly true in clinical-setting 
mediation. One of the greatest services a media-
tor can provide is to earn enough trust that people 
who are deeply entrenched in conflict will be will-
ing to confide their worst fears, tell what really hap-
pened prior to the current events, and describe what 
courses of action or compromise they might find 
acceptable. Only then is it likely that the people in 

dispute will become sufficiently comfortable 
to engage in collaborative problem-solving 
and forge a durable resolution. 

Conversely, where each side in the dispute, 
heretofore, has repeatedly insisted “you must” 
and “you can’t,” a mediator who then adds to 
that litany of “must” and “can’t” (and who 
“enforces norms” and “ensures” that resolu-
tions meet certain guidelines42) will quickly 
become just another pair of fists in the fight. 

A mediator qua next-pair-of-fists will not likely learn 
crucial hidden information. Worse, s/he will probably 
never know what s/he is missing.

The picture that emerges when parties genuinely 
trust the mediator is usually very, very different from 
the case’s initial description. In Part I’s discharge medi-
ation, it was only after a relationship had been built 
that Jenny and Jim became sufficiently comfortable 
to describe Lou’s use of sedating allergy medications 
and to detail more precisely his sometimes-careless 
approach to child safety. Later conversations with Lou 
likewise unearthed a number of reasons for his regard-
ing Jenny and Jim as less-than-responsible adults. I 
did not deem either set of information to be final or 
necessarily entirely factual. But they were important 
additions to the picture and a sobering reminder that 
I, as mediator, had little basis for assuming either that 
Benny’s custody should still be shared between them, 
or that it should not. Perhaps even more importantly, 
only when trust for the mediator and the mediation 
process is strong are parties then likely to engage in 
the collaborative brainstorming and creative problem-
solving that can forge a resolution no one had initially 
envisioned.

Trust, then, clearly is crucial to reach the first ele-
ment of a durable resolution — genuine agreement. 
At that point the mediator’s challenge turns to the sec-
ond element, namely constraints: how can the media-
tor effectively introduce a negative without disrupting 
trust. We will consider each type of constraint in turn: 
practicalities, policy, law, and ethics. “Reality-testing,” 
as it is sometimes called, must of course be part of 

Perhaps the most important overriding 
principle is that in mediation, the “currency 
of the realm” is trust. This is particularly 
true in clinical-setting mediation.
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mediating a durable resolution. But it must be done 
with utmost care.

Although this is not the forum for extended discus-
sion of mediation strategies, a few comments will be 
illustrative. Lou initially did not expect his mother 
Gwen to help care for Benny, raising the important 
practical reality that no one could provide care alone, 
24/7, for days on end. Instead of directly offering a 
negative — “you can’t possibly do that” — I opted to 
ask questions in a private session, inviting Lou to envi-
sion day-to-day realities of care. He recognized the 
problem on his own, and the conversation shifted to 
problem-solving. If Gwen would not available, what 
other resources might there be. 

Constraints from policy and law can often be intro-
duced via someone else’s voice — that is, by seeking 
out the appropriate authority to articulate that con-
straint, explain its purpose, and perhaps help identify 
alternate options. Thus, if a family wants their vent-
dependent father moved from the ICU to a regular 
floor, and if such a move is clearly impermissible per 
hospital policy, the mediator need not be the one to 
say “you can’t.” Rather, s/he can identify someone who 
could speak with authority (e.g., someone from admin-
istration) and ask that person to discuss whether such 
a move would be possible and why/not. At that point 
the family may be better able to accept that a move 
to the floor cannot happen. The mediator could then 
ask the family what goals they would like to achieve 
by moving the patient to the floor, and ask everyone 
to get creative and think of ways those goals might be 
achieved, shy of moving the patient. Trust is thereby 
built rather than eroded.

In this sense, clinical mediations carry a helpful dif-
ference vis-à-vis litigation-mediation. Typically medi-
ation to resolve a lawsuit occurs via a single session 
(often, a very long day), or occasionally also a follow-
up, and features only the parties in dispute and their 
attorneys. In clinical mediation such marathons are 
often impossible and, fortunately, often neither neces-
sary nor even helpful. Benny’s mediation consisted of 
five separate conversations, in varying combinations 
of people, spread out over several days. Although life 
in the clinical realm is fast-paced, at the same time the 
situations most likely to need mediation concern com-
plex patients with fairly lengthy admissions. A media-
tor can often utilize remarkable flexibility to meet 
whenever, wherever, with whomever. 

We come, then, to alleged ethical constraints. Here, 
the classic bioethics mediation model described above 
becomes deeply problematic. It is a picture in which 
the mediator is as much a consultant as a mediator, 
an advisor who circumscribes ethical parameters even 
as s/he uses traditional mediation techniques to facili-

tate a discussion within those parameters. Indeed, 
“[b]ioethics mediators are often involved in follow-
ing up on implementation of the agreement”43 – an 
“enforcer” after as well as during the mediation.

Unfortunately, the mediator who instructs a party 
that “the option you want is not ethical” precipitates 
two problems. First, where the clash truly concerns 
fundamental ethical values (that is, it does not, upon 
further inquiry, turn out to be a very different issue 
such as miscommunication), the statement is intel-
lectually untenable. By definition, “bedrock” values 
and beliefs are so fundamental, they comprise the 
foundations of all that follow. They are the “buck 
stops here” tenets that remain when we can no longer 
say “A is true because of B, and B is true because of 
C….” They are the values and beliefs that are beyond 
rational defense, and for which any attempt to defend 
will be inherently question-begging.44 If a mortally ill 
patient’s spouse believes that every moment of life is 
infinitely precious, regardless of quality, it is to little 
avail for a mediator to declare s/he is wrong, and that 
“[d]eath may be preferable to extending the process 
of dying in children and incompetent patients.”45 The 
fight is reduced to a “‘tis so! - ‘tis not!” dispute.46 

Hence, second, by declaring him/herself to be the 
arbiter of moral rectitude, the mediator has become 
just another pair of fists in the fight. Any such asser-
tions of “authority” will almost certainly come at the 
expense of damaging trust, diminishing dramatically 
the odds of reaching genuine agreement. By defini-
tion, clashes of bedrock values cannot be resolved by 
rational discourse. But this does not preclude process-
oriented agreements regarding how and by whom 
decisions will be made, going forward.

The idea that a mediator will enforce the agree-
ment’s implementation47 is likewise deeply troubling. 
A cornerstone of the trust on which good mediation 
relies, is that the mediator is impartial, favoring nei-
ther side over the other. In litigation-mediations the 
mediator is virtually never involved in enforcing the 
contract. The parties can choose to enforce it or not. 
More importantly, a mediator who polices the agree-
ment is effectively taking one party’s side against 
the other — quite likely without knowing whether 
changed circumstances may have rendered the agree-
ment less desirable for both, or whether it was some-
how not based on full and fair information in the first 
place.

In the clinical setting it is particularly difficult to 
envision mediators as enforcers. Even a well-con-
ceived, thoughtfully negotiated agreement can be 
rendered less useful by the patient’s changing medi-
cal condition, or by evolution in parties’ thinking. If 
for some reason the agreement begins to fall apart, a 
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mediator can provide far greater service by helping 
people renegotiate, than to declare, “You agreed to X 
and you aren’t allowed to change your mind.”48

B. Key Features of a Conflict Consultation Service 
From these observations we turn to the question how 
an ethics committee might structure a conflict con-
sultation service. As discussed in Part II, healthcare 
institutions need to provide conflict management ser-
vices, and ethics committees might provide a suitable 
platform.

Per the foregoing, the roles of mediator and bioeth-
ics consultant must be quite sharply distinguished. 
Both kinds of service need to use high-quality com-
munication skills, of course. The consultant needs first 
to discern whether a given ethics problem is in fact a 
communication misfire or a need for further informa-
tion — a common phenomenon. Still, once those cases 
have been addressed, usually the consultant’s job for 
the remaining cases is to make a recommendation — 
to weigh in, in one direction or another. 

It is the mediator’s job to avoid doing so. For all 
the reasons discussed above, in situations where the 
goal is to resolve conflict, ordinarily the resolution 
must emerge from the people in the conflict, not as 
an imposition or even heavy leaning from the outside. 
Admittedly, the “mediator’s proposal” is a recognized 
part of a litigation-mediator’s toolkit. But mediators 
generally agree it should be used rarely if ever, and its 
use is usually a signal that the mediator has simply run 
out of skills.49

Ideally these two very different kinds of service — 
consultation and mediation — should be provided by 
different people even though both need good facili-
tation skills. In principle, the same person could of 
course provide both services — just as, in the legal 
world, the same person can serve as arbitrator in one 
case and mediator in another. The downside of such 
an overlap in healthcare is social rather than theoreti-
cal. If the same person frequently serves as a consul-
tant for a group of people, e.g., the ICU team, it can be 
difficult for that team to understand that mediation 
is a completely different role. Reciprocally it can be 
difficult for the mediator to resist the temptation or 
indeed the habit of opining at critical junctures when 
much of the audience expects consultation. In the end, 
a mixing of the roles becomes difficult to avoid, likely 
to the detriment of mediation.

If for economic or logistical reasons consultants 
and mediators cannot be different people, then a per-
son providing both services in the institution must 
make it very clear which “hat” s/he is wearing on a 
given occasion, and clearly guide those s/he is serv-
ing about what (not) to expect. The mediator must 

emphasize, “I’m not here to tell anyone what to do,” 
even as the consultant says, “I will investigate and 
then suggest what I think you should do.” We need 
not propose that mediation should outright replace 
the ethics consult50 but, at the least, mediation needs 
to preserve the most fundamental elements of con-
flict resolution: neutrality, impartiality, confidential-
ity, and trust.

More broadly, conflict resolution services are 
needed throughout healthcare — not just for bioeth-
ics disputes but, per Part II, across the spectrum to 
help people address the endless variety of conflicts 
in this high-stress environment, from workplace dis-
putes to “disruptive doctor” situations to the flareups 
for which security staff might be called. Some insti-
tutions are fortunate enough to provide an indepen-
dent ombuds office or similar conflict management 
service.51 Absent such an independent office, ethics 
committees could potentially serve well. Indeed, con-
flict resolution can reasonably be deemed a genre of 
preventive ethics. Ongoing disputes among clinical 
staff, for instance, can precipitate the communication 
lapses and thereby errors that diminish patient safety 
even when they do not specifically cause an adverse 
outcome. As TJC understands, usually it is far better 
to address such tensions long before they erupt into 
entrenched battle-lines that can then become clear-
cut bioethics issues.

At the same time, this raises an important ques-
tion going forward. Mediation is incredibly chal-
lenging to do well. It requires training, experience 
and ongoing opportunities to augment one’s skills,52 
including debriefing with like-minded colleagues after 
each case. Although bioethicists and others in clini-
cal healthcare are now able to take intensive train-
ings in conflict resolution and bioethics mediation,53 
opportunities to practice those skills may currently be 
limited. Therefore, if ethics committees are to serve as 
a primary resource for conflict resolution throughout 
a hospital or healthcare system, they should attend 
carefully to the need for those who provide this service 
to develop just such experience, mentoring, and net-
working. It is a challenge well worth undertaking and 
can be addressed better as ethics committees estab-
lish broader conflict services that thereby provide 
just such experience. It is hoped that this article will 
prompt further discussion in that direction.
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