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In 1997, American Airlines, American Eagle, and their respective
pilot unions, the Allied Pilots Association (APA) and the Air Line Pilots
Association (ALPA), signed a four-party Agreement known as Supplement
W or Letter 3, designed to control the movement of pilots between
American and Eagle. That Flow-Through Agreement (JXl), which has
been the focus of a host of disputes and arbitrations since its inception,
expired on May 1, 2008. However, questions, such as the one at issue
here, remain.
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That Issue is:
Were American Eagle pilots who hold American
Airline seniority numbers entitled to attend AA.
training classes beginning in June 2007?
If the answer is "yes," the question of remedy is to be returned to

the Parties for determination, with the arbitrator retaining jurisdiction in
the event a resolution is not reached.
The Grievance (JX1) was filed by ALPA on March 29, 2008. At that
time, Arbitrator John LaRocco had already determined in FLO-0903
(ALPA Ex. 3) that former TWA pilots who had not attained a position at
American Airlines as a result of the AA/TWA merger, but had been
furloughed without serving AA in any capacity, were "equivalent to new
hires." However, he had yet to decide the "seniority number remedy" for
Eagle CJ Captains covered by Paragraph III of Letter 3. As a
consequence, ALPA, which had already raised the issue of "new hire
class slots" for Eagle Captains in FLO-0903's remedy phase, stated that
the present grievance was to move forward only if Arbitrator LaRocco
ultimately refused to answer that question.
In his October 28, 2008 remedy Award in FLO-0903 (ALPA Ex. 4),
Arbitrator LaRocco took note of the fact that the Parties had agreed that
TWA "new hire" pilots (sometimes referred to herein as "TWA LLC pilots")
Ii

had begun to be recalled to American as of the June 6, 2007 training
class and that as of the April 24,2008 hearing date 154 had attended AA
training. However, he refused to answer the "new hire class slots"
question, saying he had no jurisdiction to do so because the sole,
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previously agreed upon remedy question in FLO-0903, following a
decision as to whether TWA pilots were "equivalent to new hires," was the
"appropriate seniority number remedy for AE CJ Captains covered by
Letter 3, Roman III," which he then determined to be 154 new AA
numbers. In refusing to answer the class slot question posed by ALPA, he
also said:
The Arbitrator's remarks herein should not be construed
to express any opinion on whether ALPA and/ or AE
waived any right to seek the additional relief it requested
herein in any subsequent case.
(ALPA Ex.4, pp.31-32)
Following Arbitrator LaRocco's determination that he lacked
jurisdiction, this grievance was moved forward.

*******
Between June 6, 2007 and March 18, 2009, there had been 20
training classes at AA. There were no Eagle Captains with AA seniority
numbers in those classes. There :were, however, 244 TWA "new hire"
pilots (ALPA Ex. 7), all of whom had been "recalled" from furlough along
with AA pilots who had previously been furloughed from active AA
positions.
For reasons set forth below, ALPA and Eagle contend that Eagle CJ
Captains with AA seniority numbers, rather than TWA j'new hire" pilots,
were entitled to those training slots. In response, APA contends that
ALPA's claim is barred by three separate but inter-related doctrines;
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claim preclusion, election of remedies and waiver. If this is found not
to be the case, APA and AA contend that ALPA and Eagle cannot prevail
on the merits because the classes in question were not "new hire"
classes, but "recall" classes; that all pilots who attended those classes,
including the TWA LLC pilots, were properly recalled from furlough in
accordance with the applicable AA/ APA Contract; that there have been
no "new hire" classes since 9/11 and cannot be until all furloughed AA
pilots are offered recall, after which new hire classes that Eagle Captains
are permitted to attend can commence.
I held a hearing on this question on June 1, 2009, at which time

all Parties were afforded full opportunity to offer evidence and argument
and to present, examine and cross-examine witnesses. Eagle and AA did
not call anyone to testify. ALPA's witnesses were Senior Contract
Administrator John Schleder and Captains Vincent Basset, Hugh
Gallerneau, Jr. and Gregory Cordes; the witness for APA was Captain
Arthur "Rusty" McDaniels, the Union's Membership Furlough Chairman.
Following the testimony, counsel filed post-hearing briefs and reply
memoranda, with the Record closed on August 18, 2009, the day of their
receipt.
The Bacqround

The starting point is SuppW /Letter 3, the May 5, 1997 four-way
Agreement designed to control the movement of pilots between American
and Eagle. Its stated purpose was to permit AA pilots who might be
subject to furlough to flow down to Eagle as CJ Captains when positions
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were available and to permit Eagle CJ Captains to move up, under
certain conditions, to the main airline, AA.
For our purposes, the pertinent provisions read:
SUPPLEMENT W jLETTER 3
1. Preamble
A. This Supplemental Agreement governs American
Airlines, Inc. ("AA") employment opportunities for a
pilot employed at any commuter carrier (or its
successor) which is majority owned by AMR Eagle,
Inc....
B. This Supplemental Agreement also governs
employment opportunities at AMR Eagle, Inc. for
furloughed AA pilots.
C. This Supplemental Agreement supplements and
makes certain exceptions to the Basic Agreements
between the parties. The provisions of the Basic
Agreements will continue to apply, except as
modified herein and, in the event of a conflict, the
provisions herein shall apply.
III.

A.

B.

Employment Opportunities at AA for
AMR Eagle Pilots
At least one (1) out of every two (2) new hire
positions per new hire class at AA will be offered
to CJ Captains who are line pilots and who have
completed their IOE at AMR Eagle, Inc. Such
positions will be offered to the CJ Captains who
are line pilots in order of their AMR Eagle, Inc.
seniority.
If a CJ Captain is unable to fill a new hire position
at AA in accordance with Paragraph IILA. above
due to a training freeze or other operational
constraint, .. ;suchCJ Captain will be placed on
the AA Pilots Seniority List and will count toward
the number of new hire positions. The pilot's
occupational seniority date and number will be
established as if he were able to fill such new hire
position at AA and had attended the new hire
class referenced in Paragraph lILA. above ...

D. If a CJ Captain is placed on the AA Pilots Seniority
List per III.B. above, such CJ Captain will receive
priority based on his AA seniority in filling a new
hire position in the new hire class, following
release from a training freeze or other AMR Eagle,
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Inc. imposed operational constraint. Such CJ
Captains will not count toward the number of new
hire positions offered to CJ Captains at AMR Eagle,
Inc., under Paragraph lILA. above.
E. Each of the first 125 AMR Eagle, Inc. pilots who
successfully complete transition training as a CJ
Captain must fulfill a training freeze for a period of
eighteen (18) months from the date said pilot
completes IOE. All other pilots who successfully
complete transition training as CJ Captains must
fulfill a training freeze for a period of two (2) years
from the date each pilot completes IOE, unless
released from such training freeze by AMR Eagle,
Inc.
G. A CJ Captain who is awarded a new hire position at
AA will be issued the lowest seniority number at AA
in the applicable new hire class, subject to AA's
policy concerning the assignment of seniority
numbers to new hire pilots who have previous
service in other classifications. AMR Eagle, Inc.
pilots will receive their AA seniority number in
order of their seniority at AMR Eagle, Inc.
Also pertinent, according to APA and AA, are Section 13 of the
AA/ APA Basic Agreement and Supplement CC to that Agreement. Section
13 provides that seniority "shall govern all pilots in case of promotion,
demotion, their retention in case of reduction in force, their recall from
furlough ... " Supplement CC provides that recalls from furlough are to be
administered in system seniority order, "in accordance with the Green
Book [the AA/ APA Basic Agreement] as modified by the Transition
Agreement and Supplement CC .... "
As stated, SuppW/ Letter 3 was signed May 5, 1997. In previous
cases, other arbitrators, specifically Arbitrator Bloch in FLO-0203 and
Arbitrator Kasher in FLO-020 1, described the "difficult circumstances"
and "relative haste"" in which that Agreement was reached, with "little
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direct communication" or meetings between all the Parties. In this case,
there was some dispute as to whether furloughs were directly discussed
or delved into in any detail during those negotiations. It is beyond
dispute, however, that, even if touched upon, furloughs were not a focal
point, the assumption being before 9/ 11 that the airlines would grow
and furloughs would not be anticipated. Similarly, there was no
exchange regarding mergers or acquisitions.
Between May 5, 1997 and the fall of 2001, some 124 Eagle CJ
Captains flowed up to AA, a number that would have been larger except
for the Paragraph III.D. training freezes. In early 2001, AA agreed to
purchase the assets of TWA, a carrier then in bankruptcy. TWA-LLC was
subsequently created to operate that airline as a subsidiary of AA. In
April 2001, AA completed the asset purchase and in July of that year, AA
:i

and APA entered into a Transition Agreement providing for an integrated
seniority list. In February 2002, some 1000 former TWA pilots were
integrated into the AA pilot list on a 1 to 8 ratio. The remainder, some
1225, were stapled to the bottom of the list. Those pilots, plus some
others, were furloughed directly from TWA-LLC and did not perform any
active service for AA; neither did they receive any AA training.

•:

Though Eagle Captains were flowing up to AA during the early

!

stages of the TWA acquisition, this ended with 9/11/01, and in October
of that year massive furloughs began, not stopping until April 2005. In
November 2003, after some former TWA pilots began flowing down to AE,
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ALPA filed a grievance under Supp W/Letter 3' asserting that all former
TWA pilots were new hires, and, as such, triggered the operation of
Paragraph lILA. On June 28, 2006, the first hearing of that proceeding
(FLO-0903) before Arbitrator LaRocco, the Parties stipulated that there
were two issues; the first was whether "former TWA pilots placed on the
AA seniority list filled or may fill new hire positions in new hire classes
within the meaning of Section IIl.A. of Letter 3/Supplement W." The
second, if the first was answered affirmatively, was "what is the
appropriate seniority number remedy for AE CJ (Commuter Jet) Captains
covered by Letter 3/Supplement W Section III." At the time of this
stipulation no TWA pilot subsequently as a New Hire pilot had attended
an AA training class; in fact, that did not occur until June 6, 2007, a
month after Arbitrator LaRocco's May, 2007 decision in FLO-0903.
In that 2007 decision, Arbitrator LaRocco decided to differentiate
between TWA pilots who had entered active service with AA and those
who had been furloughed directly from TWA-LLC; finding that those who
had "assumed active employment at AA and occupied positions
coincident with the acquisition were not. new hire pilots" within the
meaning of Supp W/Letter 3, but that the others-those who had not
assumed such positions coincident with the merger-were "equivalent to
new hires because positions are no longer established or filled due to the
acquisition" and, as a consequence, Section IILA. applies should
positions be established or become vacant due to other causes (FLO
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0903, pAS.) In finding that former TWA pilots who were never trained or

had occupied a position at AA did "not bar the operation of Section lILA."
as AA positions become available in the future, Arbitrator LaRocco said
that holding otherwise would permit two of the four parties, who agreed
to append thousands of individuals to the bottom of the AA list, to
"effectively nullify the [Supp WfLetter 3] flow through provisions." (FLO
0903, pp. 45-46).
At the time this May 11, 2007, Award was issued, Arbitrator
LaRocco, consistent with the wishes of the Parties, remanded the
stipulated remedy issue to them for a possible resolution, retaining
jurisdiction in the event agreement could not be reached.
The matter was returned to Arbitrator LaRocco in April 2008. Prior
to that hearing, Arbitrator LaRocco had issued an Award in FLO-O 106, a
decision that, in AA's view, along with an Award by Arbitrator Bloch in
FLO-0203, controls the outcome of this case. In FLO-O 106, the question
was whether AA's order of recall, which excluded some Eagle pilots who
held AA numbers, but who were still flying at Eagle-many senior to
those recalled-violated Supp WfLetter 3. In March 13, 2008, Arbitrator
LaRocco found that it did not, holding that Supp WfLetter 3 did "not
contain a right of recall to AE flow-through pilots who hold AA seniority
numbers but were not furloughed from AA." He was careful to point out,
however, that nothing in his answer to the question posed "shall be
construed to overrule or modify [his May 11, 2007] ruling in FLO-0903"
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OOand that nothing in his answer was to be "construed to endorse or
exclude any potential remedy in FLO-0903," In reaching the conclusion
that Supp W/Letter 3 did not contain any "right of recall to AA for AE
flow-through pilots who held an AA occupational seniority number and
date, but never trained or flew at AA," Arbitrator LaRocco emphasized
that his holding was "narrow'" and was not meant to express any
opinion on how the ruling in FLO-0903 "mayor may not operate to
trigger the 'priority' in Section III.D, or the applicability of Section lILA,"
Inasmuch as TWA New Hire pilots had begun entering AA training
classes as of June 6, 2007, something that had not occurred before
Arbitrator LaRocco's May 11, 2007 liability ruling in FLO-0903, ALPA
raised the class seat question during the 2008 remedy phase of that
proceeding, but, as previously stated, Arbitrator LaRocco ruled that it
was not within his jurisdiction,
Two other awards are of moment. The first, cited by AA, is
Arbitrator Bloch's June 6, 2004 Award in FLO-0203, where he ruled in a
flow-down case that former TWA pilots "fully qualify as furloughed AA
pilots." The second, cited by ALPA and Eagle, is Arbitrator Bloch's June
30, 2008 Award in FLO-Ol07, where he ruled that the SuppW/Letter 3
rights held by those Eagle Captains with AA numbers as of the May 1,
2008 expiration of the four-way Agreement vested, and accordingly
survived its termination.
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The Contentions In Brief

As previously stated, APA contends that the question posed by this
grievance, whether AE pilots holding AA numbers were entitled to attend
AA training classes as of June 2007, cannot even be reached. APA's
assertion that the grievance is barred by claim preclusion, waiver and/ or
election of remedies is based on events arising during proceedings before
Arbitrator LaRocco. APA claims that the grievance is barred, first, by
Arbitrator LaRocco's final and binding award; second, because ALPA is
seeking a remedy it knowingly and intentionally waived in that
proceeding, and third, because the Eagle pilots already obtained a
seniority number remedy for former TWA-LLC pilots attending training
classes and cannot now claim another remedy, one assertedly
inconsistent with the first.
The response, put most succinctly by AE, is that the violation at
issue occurred after FLO-0903 was decided "when in June 2007 AA
chose to give seats in its training classes to TWA New Hires instead of
Eagle flow-through pilots." Claim preclusion, according to AE, can only
apply when the claim arises out of the same injury. Here, the injury did
not occur until after the FLO-0903 award was issued. The same is true
with regard to the election of remedies inasmuch as a double recovery
occurs only if it relates to the same injury and here, as previously stated,
the injury occurred following the FLO-0903 award. As to waiver, AE and
ALPA argue that for it to apply the event giving rise to the purported
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waiver must have actually occurred. There were no training classes for
TWA New Hire pilots when the grievance in FLO-0903 was filed in 2003
or when the issues in that case were stipulated in June 2006. In fact, no
former TWA pilots were even designated as New Hires until the May 2007
award and none of those so-designated began attending classes until a
month later.
As to the merits, ALPA contends that no new reasoning is needed;
that the answer to the question posed is dictated by a straightforward
application of Arbitrator LaRocco's Award in FLO-0903 and adherence to
Arbitrator Bloch's Award in FLO-0107, in which he said that the rights
granted Eagle Captains by virtue of Article III survived. Pursuant to
SuppW/Letter 3, Eagle Captains who declined Eagle Rights status, but
had completed their IOE, were entitled, initially, to at least one out of
every two new hire positions per new hire class. A pilot required to
undergo a training freeze, as all were, was given an AA number and
placed on the AA Seniority List, then given priority to a new hire position
at the freeze's expiration, but, having originally been counted as a new
hire, was not counted again. This priority status, according to ALPA,
entitles such Eagle pilots to take not just 50% of new hire positions, but
100% ahead of any new hires, including TWA new hires, if their number
equals or exceeds the number of new hire positions. What has occurred,
however, is that all of those seats have been taken by TWA new hires,
which is a direct violation of the process required by Section III. There
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can be no question, in other words, that Eagle pilots with AA numbers
who had fulfilled all Section III requirements should have been permitted
to attend AA training classes beginning in June 2007.
AA disagrees. It contends that the dispute is not governed by FLO
0903 and FLO-Ol07. Rather, the answer lies with Arbitrator Bloch's
June 6, 2004 award in FLO-0203 and Arbitrator LaRocco's March 18,
2008 award in FLO-0106. The premise of the argument is that the June
2007 training class in which TWA New Hires participated was not a "new
hire" class, but a "recall" class held pursuant to the recall provisions of
the AAj APA contract. Since, according to AA, this must be so, the real
question is whether the AE pilots with AA seniority numbers were
entitled to be recalled to AA. That question, however, has already been
answered and the answer is they were not. In FLO-0203, Arbitrator
Bloch held that TWA pilots "fully qualify as furloughed AA pilots." As
furloughed AA pilots, those pilots, though characterized by Arbitrator
LaRocco as "equivalent to new hires" for the generation of seniority
numbers, were nevertheless entitled to recall, which is what occurred
beginning June 2007. However, as Arbitrator LaRocco held in FLO-0106,
"[nJothing in Section III.D. (a provision upon which ALPA relies here) even
hints that an AE flow-through pilot can come to AA, for the first time, via
recall." Thus, there can be no question that AE pilots were not entitled to
be recall in order to attend those classes.
ALPA's response is that AA ignores the context and consequently
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mischaracterizes the holding of the two cases on which it relies. FLO
0203 dealt exclusively with the furlough protection of former TWA pilots
seeking to flow down to AE by virtue of Paragraph IV of SuppW/Letter 3,
while the present case deals with something quite different; employment
opportunities of AE Captains seeking to flow up to AA via Paragraph III
and Arbitrator LaRocco's finding that certain TWA pilots who never flew
for or trained at AA were "equivalent to new hires" for the purpose of that
Paragraph. Similarly, ALPA says, FLO-OI06 has nothing to do with the
present case. In that proceeding, ALPA sought recall rights for AE pilots
who had yet to flow to AA, but who also held more senior AA numbers to
the AA pilots being recalled. In the present case, ALPA asserts, it is not
seeking a right of recall; all it asks is that it be permitted to fill new hire
positions in new hire classes in accordance with Paragraphs lILA and D.
APA, along with AA, argues, as previously stated, that the TWA
pilots at issue are being recalled and pursuant to earlier rulings, AE
Captains have no place in those classes. While Arbitrator LaRocco
characterized some TWA pilots as "equivalent to new hires," this was for
a limited, now fully accomplished purpose, and the fact is that these
former TWA pilots are not "new hires"; they were all hired by AA at the
time of the acquisition and, as such, have the same recall rights as any
other AA pilot on furlough. Since these pilots are not, in fact, "new hires,"
the classes they attend are not "new hire classes." The result, as ALPA
must face, is that their priority under Paragraph III.D. is with respect to
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those pilots AA may at some point decide to hire "off-the-street'; until
those hirings take place Eagle pilots will just have to wait their turn.
APA also argues that Arbitrator LaRocco's decision in FLO-0903
extended the meaning of "new hire" beyond its plain meaning and that
such a meaning "should not be similarly extended to other provisions of
Supp. W. unless that was clearly the intent of the parties." Whatever
Arbitrator LaRocco did with respect to lILA., Section III.D., the "priority"
provision which ALPA seeks to invoke, has a different purpose and a
different, shorter reach. That provision gives Eagle pilots "priority of
hiring." But the TWA pilots at issue here are not being hired; they were
hired by AA years ago and are being recalled. Since Eagle pilots have no
"priority of recall" to AA or, as Arbitrator LaRocco held in FLO-OI06, not
even any "right of recall" to that airline, Section III cannot be read so as
to deprive former TWA pilots of their "valuable contractual right of recall
under the Basic [AAjAPA] Agreement."

ALPA and AE respond that "new hire positions" and "new hire
class" do not have different meanings in Paragraphs III.A. and III.D.
According to AE, the sub-parts of Paragraph III are "intricately
I

intertwined and must be read together to understand how the process for
employment opportunities at AA for Eagle pilots worked."
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Discussion and Analysis
The Procedural Issues

Whether ALPA's claims are barred by FLO-0903, as APA contends,
requires a closer look at that decision, including the context in which
that grievance arose and what was at issue as a result of that setting.
When the grievance designated as FLO-0903 was initiated in 2003, there
were no training classes. Indeed, furloughs were still taking place. As
Arbitrator LaRocco noted, it was those furloughs during which former
TWA pilots were flowing down to Eagle CJ Captain positions that spurred
the grievance in which ALPA was seeking to have all former TWA pilots
designated as "new hires" (FLO-0903 Award, p.17). In so alleging, ALPA
did not place before Arbitrator LaRocco a purported injury with respect
to training classes. When the grievance was filed, no such classes had
been held and there was no evidence to indicate when circumstances
would require their resumption. Thus, there was no training class injury
when the grievance was filed or the anticipation of any such injury until
after Arbitrator LaRocco's liability ruling of May 10, 2007. That being the
case, it cannot reasonably be said that ALPA, by concentrating on what
was occurring in 2003 during a period of continuing downturn,
foreclosed the ability to seek relief if AA refused to abide by an award
that had yet to be made. Thus, there was no claim preclusion for a
purported single injury; neither was there an election of remedies for
such an injury. The injury addressed by this grievance did not occur
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until after Arbitrator LaRocco determined in May 2007 that some former
TWA pilots were equivalent to new hires and AA, in subsequently
populating the June 2007 training class, improperly acted to deny, at
least in ALPA's view, Eagle Captains seats in that class.
Neither can it be successfully argued that Arbitrator's LaRocco's
2008 remedy award, which was limited to a question of AA seniority
numbers, bars the present grievance. Arbitrator LaRocco said that any
award as to class seats was beyond his jurisdiction. That ruling was not
a determination that such relief was foreclosed; only that he could not
decide the question.
APA also claims that ALPA, by asking for seniority numbers in
FLO-0903, waived any right to request training seats in this grievance. As
previously noted, Arbitrator LaRocco expressed no opinion' on that
question in FLO-0903, leaving it open in the event it was raised in a
subsequent proceeding. Waiver, as everyone knows, is the intentional
abandonment of an existing right. But one cannot surrender a right that
does not exist. Neither can one posit an injury until an existing right is
contravened. Here, any possible right to attend training classes in which
asserted "new hires" participated did not exist in 2003 or 2006. That
right did not arise until 2007 following Arbitrator LaRocco's liability
ruling of May 10 of that year. And no asserted injury relative to that right
occurred until AA failed to request the presence of Eagle pilots in the
training classes beginning in June, 2007. Thus, in the circumstances
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presented, the remedy request ALPA made in 2003 cannot have
constituted a waiver of the right it seeks in this proceeding.

The Merits

The issue posed by this grievance is a narrow one. The stipulated
question is whether American Eagle pilots with American Airline
seniority numbers were entitled to attend American Airline training
classes beginning in June 2007. More precisely, whether such pilots
were entitled to attend such classes instead of or along with former TWA
pilots who had never flown for or trained at American and were therefore
considered by Arbitrator LaRocco as "equivalent to new hires."!
There are, as with previous cases, equities on both sides of this
dispute. I understand and fully appreciate those arguments, but the first
question is whether what the Parties had agreed to in SuppW /Letter 3
answers the question at hand. If it does, consideration of the competing
equities, as Arbitrator LaRocco noted, are best left to the Parties,
particularly when they had the foresight of leaving any remedy, if the
question is answered in the affirmative, in their hands..

1 The classes are populated by a mix of so~called AA Legacy pilots, former TWA
pilots who assumed an AA position at the time of the acquisition and former
TWA New Hires, i.e., those who never flew or were trained at AA. Though there is
a mix, there is no dispute, unlike prior cases, as to the nature of the training
itself. Because of the length of time all participants have been on furlough APA
concedes that the training is full initial training, which is what a pilot hired off~
the-street would receive (Tr. 106-107, McDaniels).
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As the Parties recognize, Arbitrator Bloch ruled in FLO-O 107 that
those Eagle Captains with AA seniority numbers as of the May 1, 2008
expiration of SuppWJLetter 3 retained the right encompassed within
those numbers, saying that the "clear mandate of the agreement" was
that an Eagle Captain with that number "be allowed to move up at the
point a new hire class is available for assignment at AA." (FLO-O 107, p.
11 ).
The question is whether that right can be exercised in the present
circumstances. AA contends that the answer lies in FLO-0203 and FLO
0106 and that those decisions dictate a negative response. ALPA and AE
assert that those decisions are inapplicable and that the answer, an
affirmative one, is commanded by the meaning and reach of FLO-0903.
Al1 three of these decisions must be read in context. When that is done
issues as to applicability, meaning and reach become clear.
As indicated, both AA and APA assert that FLO-0203 and FLO
0106, when read together, are sufficient to deny ALPA's claim. I am not
persuaded that this is the case. In FLO-0203, which dealt with
Paragraph IV furlough protections for AA pilots rather than Paragraph III
employment opportunities for AE pilots, the questions were whether
pilots, mainly former TWA pilots, who were flying for AA until furloughed
in 2003 were eligible to invoke flow down rights to Eagle, and, if they
were, whether they could properly assume AE positions made available
by attrition.
\
\1

II

II
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Arbitrator Bloch held that those pilots qualified as furloughed AA
pilots and could therefore flow down to Eagle rather than be limited to
furlough pay. However, they were not permitted to assume attrition
vacancies, but were restricted to displacing AE Captains. He also held
that if they did displace Eagle Captains and subsequently relinquished
those Eagle positions and accepted furlough pay, they were eligible to be
recalled to vacant Eagle CJ Captain positions pursuant to Paragraph
IV.C.2. (FLO-0203,pp.lO-13). He did not, however, specifically deal with
any other recall rights of said pilots. Thus, FLO-0203 cannot be said to
control the instant grievance, particularly when one considers that the
decision, which dealt with Paragraph IV rather than Paragraph III, was
written in 2004 with no indication that Arbitrator Bloch was aware of or
even anticipated the distinctions Arbitrator LaRocco was to draw some
three years later between TWA pilots, putting some in one category and
others in another.
Arbitrator LaRocco, on the other hand, took specific note of that
distinction in FLO-OI06. In that case, he held that AE pilots with AA
seniority numbers who had never served at AA could not come to AA for
the first time via recall; that their route was solely SuppW/Letter 3.
Having already determined the year before that some TWA pilots were
"equivalent to new hires, '" but yet to be faced with any remedy issues,
Arbitrator LaRocco was careful to point out that the holding in FLO-OI06
was narrow, saying in the course thereof:
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First, nothing in this opinion shall be construed to overrule
or modify the ruling in FLO-0903. Second, nothing in this
opinion can be construed to endorse or exclude any
potential remedy in FLO-0903. This Arbitrator adjudged, in
FLO-0903, that certain former TWA pilots were akin to new
hire pilots within the meaning of Section lILA. The
Arbitrator remanded the remedy to the parties without
providing any guidance on the breadth of an appropriate
remedy. Indeed, without giving the parties an opportunity
to proffer further evidence, the Arbitrator would be
trampling on due process if the Arbitrator were to
speculate on a possible appropriate remedy in FLO-0903.
The Arbitrator therefore declines to address the issues
herein surrounding the integration of the former TWA
pilots into the AA seniority roster. More specifically, the
Arbitrator does not express any opinion on how the ruling
in FLO-0903 mayor may not operate to trigger the
"priority" in Section III.D. or the applicability of Section
III.A.2

It is evident from the above that the ruling in FLO-O 106 did not bar
any particular ruling with respect to TWA New Hire pilots. This is exactly
what Arbitrator LaRocco said. Though ALPA asked in the subsequent
remedy phase of FLO-0903 that he decide the issues alluded to in FLO
0106, specifically the so-called "trigger" class seat question, he declined
to do so because that question had not been put before him when FLO
0903 had begun.
Thus, contrary to the position of AA, FLO-0203 and FLO-O 106,
even when read together, do not control the outcome here. Neither dealt
with the instant issue and, therefore, cannot be read so as to govern its
resolution.
The remaining question is whether, as ALPA and AE contend, that

.. !I

outcome is controlled by FLO-0903. The answer requires an even closer

I.! I
I

I

I

Arbitrator LaRocco repeated these instructions as to the interpretive
limitations of his decision in its Award and Order section.

2

-------
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look at that decision. It must be remembered that the issue there was:
"[Wjhether former Trans World Airlines (TWA) pilots
placed on the AA seniority list filled or may fill "new hire
positions" in "new hire classes" within the meaning of
Section lILA. of Letter 3jSuppiement W."
Arbitrator LaRocco's answer to that question was that some
former TWA pilots "filled or may fill" such positions in such classes and
others would not; the distinction, as explained above, being between
those who assumed AA positions at the time of the acquisition and those
who did not. The heart of his Opinion, apart from his close reading of
the words in Section III, reads as follows:
"If and when positions are available at AA, the presence of a
huge group of former TWA pilots [the staplees] on the AA
seniority list cannot interfere with the rational operation of
Section IILA of Letter 3jSuppiement W. Pilots who did not
commence active employment at AA in conjunction with
merger are equivalent to new hires because positions are no
longer being established or filled due to the acquisition. 17
While Section IILA of Letter 3 j Supplement W does not apply
to positions established at AA exclusively due to a merger or
acquisition, Section IILA applies to positions that are
established or become vacant based on the causes previously
enunciated in this Opinion, such as expansion of market,
expansion of fleet and pilot attrition. In addition, if two of the
four parties to Letter3 j Supplement W could simply append
thousands of individuals to the bottom of the AA seniority list
to place them ahead of AE flow through CJ Captains, two
parties could effectively nUllify the flow through provisions of
Letter 3jSuppiement W,18 The parties do not enter into their
intricate agreements with the expectation that entire sections
will be rendered meaningless. Because Section IILA uses the
term "positions", the former TWA pilots who were never
trained and who never occupied a position at AA, do not bar
the operation of Section lILA as AA positions become available
in the future.
To summarize, .. ,the exclusion from Section III of Letter
3jSuppiement W does not extend to former TWA pilots added
to the AA seniority list who did not obtain an AA position.
17. The staplees are identical to a large pool of successful applicants (for
employment) since they will not obtain AA positions stemming from the TWA
acquisition.
18. Such a machination would be completely contrary to the rule of reason
in construing contracts."
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APA and AA say, all well and good, but these pilots, though
characterized as "equivalent" to "new hires" by Arbitrator LaRocco, are
not really new hires; they are furloughees who are being recalled. But if
they can be recalled until their numbers are exhausted and, by so
doing, block the Paragraph III advancement of Eagle pilots, are they not
nullifying its flow through provisions? Are they not barring the operation
of Paragraph III in contravention of Arbitrator LaRocco's words?
One response is that Arbitrator LaRocco only characterized certain
TWA pilots as "equivalent to new hires" for the generation of seniority
numbers, nothing else. However, it is evident that he awarded seniority
numbers because that was all that was requested at the time. In
addition, such a response completely ignores what Arbitrator LaRocco
and other arbitrators involved in previous proceedings well
understood-that the number alone had little meaning; its value is its
right of admission to AA's flying ranks. That is when its worth is
established. 3
Another response

IS

that Arbitrator LaRocco stretched the

meaning of "new hires"; that his ruling should be disregarded or, at the
least, not applied to other portions of Paragraph III where, according to

APA recognized the distinction during FLO-0903's remedy phase, saying that
the seniority number was "kind of a secondary right"; that the primary right was
a "right to come to class...and proceed." (FLO-0903 Remedy Opinion, p. 9). In
that proceeding, APA, though arguing that the Parties could not have intended
such a result, also acknowledged that "If former TWA pilots are deemed to fill
'new hire' positions in 'new hire' classes as they transition to AA from TWA LLC,
then Section IILA. of Supp.W I Letter 3 clearly mandates that at least one out of
every two of those positions be offered to CJ Captains at Eagle." (Id.p.lO)

3
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APA, "new hire position" has a different meaning than that in IILA. The
argument that Arbitrator LaRocco's decision should not be credited

I

i

pays no heed to the important role precedent plays in labor relations. If
an Opinion is rational, subsequent arbitrators should not ignore it or
decide it's in the best interest of parties to come to a different
conclusion. Such an approach does not advance the stability of labor
relations. The response also ignores the fact that Paragraph III is an
integrated provision, carefully and consistently describing the road to
AA employment. There is thus no basis for concluding, either in logic or
bargaining history, that the identical words used in IILA. and III.D. carry
different meanings dependent on their placement.
In my judgment, none of above responses are persuasive. There is
no suggestion in Arbitrator LaRocco's closely reasoned Opinion that he
assumed that the status of those former TWA pilots designated as TWA
New Hires because they had never been trained at AA or flown for the
airline was transitory; that, without the consent of all four Parties to the
Agreement, they could be transformed into something other than new
hires for the purposes of Paragraph III. As I read his Opinion, such a
transformation was exactly what he was guarding against. Otherwise, he
would not have said that their presence "can not interfere with" or "bar
the operation of Section IILA as AA positions become available in the

I
future."

25
I must therefore conclude, based on the holding in FLO-0903 and
the undisputed fact that the training in question was "full initial training
equivalent to what a new hire would receive," that when the TWA New
Hires entered training in June 2007 at the request of American Airlines,
their status, consistent with FLO-0903, was that of "new hires" in a "new
hire class." That being the case, Paragraph Ill's flow through provision
applies, by its very words, to such classes. Accordingly, that application,
which must prevail over a Basic Agreement pursuant to Paragraph

I.e.

of SuppW/Letter 3, entitles American Eagle pilots who hold American
Airline seniority numbers to attend M training classes beginning in June
2007. Any other ruling would, as Arbitrator LaRocco said, "effectively
nullify the flow through provisions of Letter 3/ Supplement W."
I understand, from both the arguments made in this proceeding
and the fact that TWA New Hires have participated in more than one
class since June 2007, that arriving at a remedy will not be easy. As
difficult as that task may be, my charge was to interpret the agreement
of the Parties so as to answer the question posed, which is what I have
done.
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The Undersigned, acting as the Arbitrator pursuant to the
Agreement of the Parties and having duly heard the proofs and
allegations, renders the following
I

AWARD

I

As stated in the foregoing Opinion, American Eagle
pilots who hold American Airline seniority numbers
were entitled to attend AA training classes beginning
in June 2007,
In accordance with the instructions of the Parties,
the matter is remanded to ALPA, AE, AA and APA to
formulate an appropriate remedy.
Jurisdiction will be retained for a period of one year,
a period that may be extended by agreement of the
Parties. In the event that agreement on an
appropriate remedy is not reached during the period
of retained jurisdiction, any Party may, by motion,
request that jurisdiction be exercised. over the
question of remedy. However, such request shall not
be made within ninety days of the date of this Award .
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n this 18th day of October, 2009, I, George Nicolau, affirm, pursuant to
ction 7507 of the Civil Practice Law and Rules of the State of New York, that I
ve executed and issued the foregoing as my Opinion and Award in the above
atter.
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