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RE: Cherry v, Mayor & City Council 
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Dear Judge Rubin: 

Enclosed please find a proposed Notice to Class Members and Appendix A that is 
acceptable to both parties. As you will see, the City has advised the Plaintiffs that it is prepared 
to stipulate that it will not seek recovery from any Class Member for whom the calculation of 
damages would produce an over-distribution. This stipulation greatly reduced the complexity of 
the Class Notice. However, the City is still in the process of obtaining final sign-off of the 
wording of the stipulation from the City Solicitor. In addition, there are procedural elements that 
are yet to be addressed, such as the selection of the claims administrator, the length of time by 
which putative Class Members can opt-out, etc. Undoubtedly, the Court will also have 
comments for us on the language of the proposed Notice. 

For these reasons, both Mr. Ulwick and I believe that it would be useful for the Court to 
convene a conference to address these issues and respond to the Court's questions. 
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IN THE CIRCUIT COURT FOR BALTIMORE CITY DOCUMENT DECEIVED 

ROBERT F. CHERRY, JR., et al. 

Plaintiffs, 

MAYOR AND CITY COUNCIL 
OF BALTIMORE CITY 

) 

Defendant. 

Civil No. 24-C-16 

SEP 1 8 2019 

CIVIL DIV. 
•LUT COURT FOR 
LTIMORE CITY 

IF, AS OF JUNE 30,2010, YOU WERE ELIGIBLE TO RETIRE, A RETIRED 
MEMBER, OR A BENEFICIARY OF A RETIRED MEMBER OF THE FIRE AND 

POLICE EMPLOYEES' RETIREMENT SYSTEM OF THE CITY OF BALTIMORE 
("PLAN"), A CLASS ACTION LAWSUIT MAY AFFECT YOUR RIGHTS. 

The Circuit Court for Baltimore City authorized this notice. 
PLEASE READ VERY CAREFULLY 

1. What is a class action and who is involved? 

A class action is a legal proceeding in which a court decides the claims and rights of many 
people in a single court proceeding. One or more people known as "Class Representatives" sue 
on behalf of other people who have similar claims. Class Representatives and people who have 
similar claims together are known as the "Class" or "Class Members." The court resolves the 
issues for everyone in the Class, except for people who opt out of the Class. 

2. Why did I get this notice? 

If, as of June 30, 2010, you were eligible to retire, a retired member, or a beneficiary of a retired 
member of the Plan, you may be a Class Member and have legal rights that you may exercise as 
described in this "Class Notice." 

3. What is this class action about? 

Certain members of the Plan, the Baltimore City Fraternal Order of Police, Lodge #3, the 
Baltimore City Firefighters' IAFF, Local 734, and the Baltimore Fire Officers, Local 964, 
International Association of Firefighters (collectively, "Plaintiffs") have sued the Mayor and 
City Council of Baltimore City ("City") for breaching the Plan contract with members of the 
Class by failing to fund the Plan adequately and by adopting Baltimore City Ordinance 10-306 
effective June 30, 2010 ("Ordinance 10-306" or "Ordinance") which, among other changes to 
the Plan, eliminated the Variable Benefit feature and provided a fixed, age-tiered cost-of-living 
adjustment ("COLA") instead.1 The Court (defined below) has approved Plaintiffs Charles 
Williams and Christopher Houser as the Class Representatives for retired Plan members. Mr. 

The Plaintiffs have filed other claims against the City, including claims for certain declaratory relief and 
claims for breach of contract on behalf of active firefighters and police officers who were employed by the City on 
June 30, 2010, but were not yet eligible to retire. The Court found that Plaintiffs failed to prove a breach of 
contract claim for active members of the Plan. 
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Williams, a firefighter, retired on March 12, 2004. Mr. Houser, a police officer who was injured 
in the line-of-duty, involuntarily retired on August 20, 2005. The Court has also approved 
Plaintiff Robert Sledgeski as the Class Representative for retirement-eligible Plan members. 
Mr. Sledgeski was a firefighter, who was eligible to retire as of June 30, 2010, but who had not 
yet retired from active service. Messrs. Houser, Sledgeski, and Williams are sometimes referred 
to herein as "Class Plaintiffs." 

4. Where is the case pending? 

The Honorable Julie R. Rubin of the Circuit Court for Baltimore City (the "Court") is 
overseeing the class action, and the case is known as Robert F. Cherry, Jr., et al. v. Mayor and 
City Council of Baltimore City, Civil Case No.: 24-C-16-004670 ("Class Action"). All case 
filings are available for public review and/or copying at the Baltimore City Circuit Court located 
at Courthouse East, 111 N. Calvert Street, Suite 462, Baltimore, Maryland 21202. 

5. What is the status of the case before the Court? 

The case was tried before Judge Rubin beginning on October 29, 2018 through November 7, 
2018. Final arguments took place on January 4, 2019. 

The Court issued its Orders and Memorandum Opinion on May 13, 2019. In the Court's 
Memorandum Opinion, it concluded that, by enacting Ordinance 10-306, the City unlawfully 
removed the Variable Benefit feature from the benefits promised to retired and retirement-
eligible Plan members, thereby breaching its contract with those Plan members. Although the 
Court determined that the City breached its contract with the retired and retirement-eligible Plan 
members, the Court denied Class Plaintiffs' request to reinstate the Variable Benefit feature. 
Instead, the Court ordered the City to compensate each retired and retirement-eligible member to 
the extent, if any, of his or her monetary loss as of June 30, 2010 resulting from the replacement 
of the Variable Benefit with the age-based COLA, in accordance with the method of general 
damages calculation approved by the Court. 

For the reasons stated in its Memorandum Opinion, the Court adopted the methodology proposed 
by the City for calculating potential damages owing to those members and their beneficiaries. 
Class Plaintiffs disagree with the methodology adopted by the Court and expect to challenge it 
on appeal. In adopting the City's proposed methodology, the Court compared the present value 
of the expected future Variable Benefit increases as calculated by the City's expert to the 
expected present value of the future benefits from the age-based COLA provided by the 
Ordinance. Ordinance 10-306 limited post-retirement increases to 0% for retired members while 
they are under 55 years of age, 1% for retired members while they are 55 years of age to 64 years 
of age, and 2% for retired members once they become 65 years of age ("the 0/1/2 COLA"). If 
the present value of the expected future Variable Benefit increases under the methodology 
adopted by the Court exceeds the present value of the benefit increases under the 0/1/2 COLA, 
Class Members will be entitled to the difference, plus statutory pre-judgment interest, as 
damages. On the other hand, if the present value of the benefit increase under the 0/1/2 COLA 
exceeds the expected future Variable Benefit increases, (i.e., the Class Member is expected to 
receive more money from the 0/1/2 COLA than he or she would have from the Variable Benefit), 
the Class Member has no damages and gets no recovery. 

The exact amount of the damages, if any, recoverable by each Class Member has not yet been 
calculated. The actuaries for the Plaintiffs and the City have arrived at estimates and guidelines 
concerning which Class Members are likely to have damages, but have not yet completed 
individual member calculations. However, the Court is requiring you to make a decision whether 
to opt out of the case by , before these calculations may become available. 
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6. What are my damages? 

The individualized damages for each putative Class Member are being calculated by the parties' 
actuaries in accordance with the Court's May 13, 2019 Orders and Memorandum Opinion and its 
subsequent Orders regarding the damages calculation methodology of June 25, 2019, August 27, 
2019, and September 4, 2019. The calculations for individual damages have not yet been 
completed. A detailed description of the methodology and calculations proposed by the City and 
ordered by the Court can be found in Appendix A attached to this Class Notice. 

Class Plaintiffs disagree with the methodology proposed by the City, adopted by the Court, and 
set forth in Appendix A and reserve the right to challenge the Court-ordered methodology on 
appeal. The guidance provided in Appendix A is subject to modifications, perhaps significant 
ones, relating to the calculation of Variable Benefit increases and the preparation of individual 
damages calculations. If there are significant modifications before the deadline for deciding 
whether to opt-out, updated guidance will be made available to the unions and benevolent 
associations, so that it can be posted on their websites. It will also be posted to the class action 
website described below. 

The City has informed the Court it has made a decision not to seek recovery from any Class 
Member who would have received more under the 0/1/2 COLA than under the Variable Benefit 
so long as damages are calculated in accordance with the Court's May 13, 2019 decision. If the 
Court's decision is modified or reversed on appeal, the City reserves the right to modify or 
withdraw its Stipulation. In entering the Stipulation, the City also notes that is it not waiving its 
right to offset the amount of damages for lost Variable Benefit increases against expected future 
0/1/2 COLA increases. As a consequence of this stipulation by the City, if the damages 
computation methodology approved by the Court would produce an amount less than 0, the Class 
Member will have "negative damages" which will be reduced to 0 and the Class Member will 
continue to receive cost-of-living adjustments to the Class Member's pension provided under the 
0/1/2 COLA. If the damages computation methodology would produce an amount greater than 0 
the Class Member will be entitled to receive a lump sum payment of damages representing the 
present value of lost Variable Benefit increases due under the Member's pension contract with 
the City, reduced by the present value of the expected future benefit increases under the 0/1/2 
COLA. All Class Members will continue to receive the 0/1/2 COLA increases in the future. 

7. Will there be an appeal? 

Yes. The Class Representatives expect to appeal the Court's final order which will incorporate its 
decisions in its May 13, 2019 Orders and Memorandum Opinion. The City has the right to file 
an appeal and has expressed an intention to do so. 

8. Are there any risks if I remain in the Class? 

Yes. No assurance can be given whether the result of any appeal will be beneficial to Class 
Members and, under certain scenarios, a Class Member could be worse off. The Court's 
Memorandum Opinion and Orders may be affirmed or reversed, in whole or in part. If you do 
not opt-out the result of any appeal could affect your rights. 

For example, Plaintiffs sought to reinstate the Variable Benefit by asking the Court to award 
specific performance of the Class Members' pre-Ordinance 10-306 pension contract, including 
the Variable Benefit feature of the Plan. The Court denied this request. But, if the Variable 
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Benefit is reinstated on appeal, there is a risk that the increases may be lower than those paid by 
the 0/1/2 COLA provided by Ordinance 10-306. 

The Court's final appealable order will not be issued until after putative Class Members have 
been given the opportunity, through this Class Notice, to opt out of the Class. 

9. Are there risks if I opt out of the Class? 

Yes. If you opt out by submitting the Notice provided below, and Plaintiffs are successful in the 
appeal, you will not be entitled to the damage award entered by the Court, because you will not 
be a part of the Class. You will continue to receive your pension benefits and the 0/1/2 COLA, 
but if the Plaintiffs are successful on appeal, you will not share in the damages awarded by the 
Court. It is possible, however, that even if you opt out, the Court could award declaratory relief 
that would result in higher benefits to you, if Plaintiffs are successful in the appeal. At this point, 
there are too many possible outcomes of the appeal to predict with any certainty what will 
happen. 

10. What are the chances that Plaintiffs will be successful in the appeal? 

Both Plaintiffs and the City believe that they will win on appeal. At this point, there is no 
reliable way to predict the appeal's outcome. Court statistics show that most appeals are not 
successful, but every appeal is different. 

11. Do I have a lawyer in this case? 

The Court has decided that Charles O. Monk, II and the law firm of Saul Ewing Arnstein & 
Lehr LLP are qualified to represent the Class Members as "Class Counsel." 

12. Should I get my own lawyer? 

Feel free to consult with your own lawyer regarding this Class Notice. If you choose to remain 
a Class Member, you are not required to hire your own lawyer because Class Counsel is 
working on your behalf, but you may, at your own expense, enter an appearance through your 
own lawyer. If you are a Class Member and do not enter an appearance through your own 
lawyer or opt out, you will continue to be a member of the Class, and Class Counsel will 
continue to represent the Class. 

13. What happens if I do nothing? 

By doing nothing, you automatically become a Class Member and the actuaries will conduct 
calculations as to determine whether you have individual damages and, if so, in what amount. 

As a Class Member, you give up the right to sue the City separately and you will be bound by 
the Court's decision and any decisions from the appellate courts. 

14. Why might I ask to be excluded from the Class? 

You may ask to be excluded from the Class if you do not wish to be a Class Member for any 
reason, if you want to avoid the risks of further litigation described above, or if you wish to 
pursue your own challenge to the lawfulness of Ordinance 10-306 or the City's breach of its 
contract with Plan members to fund the Plan adequately. 

If you exclude yourself, you should talk to a lawyer right away because your claims may be 
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subject to a statute of limitations. 

15. How do I ask the Court to exclude me from the Class? 

To be excluded from the Class, you must fill out and sign the Official Opt Out Form located 
below, and mail it to: 

Cherry, et al. v Mayor and City Council of Baltimore City Exclusions 
c/o [ CLAIMS ADMINISTRATOR] 

[CLAIMS ADMINISTRATOR] has been retained as the claims administrator on behalf of the 
Class. 

THE COMPLETED OFFICIAL OPT-OUT FORM BELOW MUST BE POSTMARKED 
BY ,2019. 

16. Is more information available? 

Should you have any questions or need any additional information, you may wish to consult an 
attorney or other advisor. In addition, you may visit the Clerk's Office in the Baltimore City 
Circuit Court (Courthouse East, 111 N. Calvert Street, Suite 462, Baltimore, Maryland 21202), 
where you will find all of the court filings in the Class Action. A website has been established to 
provide you with information regarding this Class Notice and can be accessed at 
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IN THE CIRCUIT COURT FOR BALTIMORE CITY 

ROBERT F. CHERRY, JR., et al. ) 

Plaintiffs, 
) 
) 
\ 

v. 
/ 

) Civil No. 24-C-16-004670 

MAYOR AND CITY COUNCIL 
) 
) 

OF BALTIMORE CITY ) 

Defendant. 
) 
) 
) 

OFFICIAL OPT OUT FORM 

Name: 

Address: 

City/State/Zip: 

I DO NOT WISH TO REMAIN A PART OF THIS LAWSUIT AND I HEREBY OPT 
OUT OF THIS CLASS ACTION. 

I UNDERSTAND THAT BY OPTING OUT, I WILL NOT BE BOUND BY ANY 
JUDGMENT, I WILL NOT RECEIVE ANY DAMAGES AS A RESULT OF THE 
CLAIMS IN THIS LAWSUIT, AND I WILL NOT BE REPRESENTED BY CLASS 
COUNSEL. 

Sign Here: 

A copy of this form must be sent to the claims administrator: 

[CLAIMS ADMINISTRATOR] 

THIS FORM MUST BE RETURNED AND POSTMARKED NO LATER THAN 
, 2019, OTHERWISE YOU WILL REMAIN A MEMBER OF THE CLASS 

AND BE BOUND BY ANY JUDGMENT IN THIS CASE. 
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APPENDIX A 

As discussed in Item 6 of the Class Notice, the Court has ordered that each Class Member 

be provided with an explanation of how individual damages (or expected overpayments) will be 

calculated under the May 13, 2019, Orders and Memorandum Opinion. 

To determine whether class members have damages as a result of the replacement of the 

Variable Benefit Increase with the age-based, 0/1/2 COLA, and in what amount, the actuaries 

will compare what type of increases class members would have received before the enactment of 

Ordinance 10-306 with what type of increases they have received and will receive with the 

COLA for life. In essence, each Class Member's damages are calculated by determining the 

difference between: (1) the value of the Variable Benefit increases beginning January 2011 and 

for all subsequent years; and (2) the value of the 0/1/2 COLA for the same time period. 

This comparison is not done on a year-by-year basis. Rather, the actuaries calculate the 

present value of the Variable Benefit increases for past years and the present value of the 

expected future Variable Benefit increases during each member's expected life and, and then 

compare that value to the present value of past and expected future 0/1/2 COLA payments. If the 

present value of the Variable Benefit produces a higher amount, Class Members who do not opt 

out of the Class will receive the net amount including pre-judgment interest at 6%. If the present 

value of the 0/1/2 COLA produces a higher amount, Class Members will not have any damages. 

The calculations to determine whether you have damages, and the amount of any 

damages, will take several months to perform. These calculations will not be completed before 

you will be required by the Court's orders to make a decision whether to opt out of this Class 

Action. Rather, the Court has directed that you be provided with a description of the 

methodology for these calculations to aid in your decision whether you want to: (1) opt out of the 
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lawsuit and keep the 0/1/2 COLA; or (2) stay in the lawsuit and accept the damages, if any, that 

are calculated for you by the actuaries, and be bound by the results of the appeals to be filed by 

Plaintiffs and the City in this case. 

The 0/1/2 COLA provided by City Ordinance 10-306 (effective June 30, 2010) is a fixed 

increase each year based upon age. Eligible retirees while under age 55 receive no COLA, 

eligible retirees while aged 55 to 64 receive a 1% annual increase, and once eligible retirees 

reach age 65 and older, they receive a 2% annual increase for the rest of their life. 

The Variable Benefit has to be calculated for each year. In the past, some years saw no 

Variable Benefit post-retirement increase, some years saw a minimal Variable Benefit increase, 

and some years saw a substantial Variable Benefit increase. The Plan actuary stopped 

calculating Variable Benefit increases after the adoption of Ordinance 10-306 in June 2010. 

Furthermore, no one can know what investment returns will be in the future. This means that in 

order to calculate the Variable Benefit increases for damages purposes, the actuaries must 

employ certain assumptions about past and future investment returns and how much the City 

would have contributed to the Plan under the pre-Ordinance 10-306 Plan. 

This Appendix provides a summary of the relevant factors, assumptions, and methods 

used in the calculation of the Variable Benefit increases under the Closed Plan (pre-10-306) as 

ordered by the Court's Memorandum Opinions of May 13, June 25, August 27, and September 4, 

2019. 

As noted above, the City proposed, and the Court ordered, calculation of damages by 

comparing the benefits Class Members would have been expected to receive under the Variable 

Benefit with the increases they will receive from the 0/1/2 COLA. To do that, the Court ordered, 

that for the purpose of calculating damages, the retirees and members who were eligible to retire 
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as of June 30, 2010 (the date of 10-306), would be assumed to continue to receive the Variable 

benefit, but any Class members not eligible to retire on that date, as well as all future hires, 

would not. The construct used to calculate lost Variable Benefits (the "Closed Plan") would thus 

be closed to new members. For purposes of calculating damages, therefore, the assets 

attributable to those members of the Plan not yet retirement-eligible are not available for 

supporting Variable Benefit increases for those in the Closed Plan. 

1) HOW IS THE VARIABLE BENEFIT INCREASE CALCULATED? 

The Variable Benefit increase in any given year was an increase, applied to the sum of 

the basic pension and all prior year pension increases, for all eligible1 retirees. These increases 

were triggered only in years during which the investment returns produced "net excess 

investment earnings" ("Excess Earnings"). In other words, if there is a 3% Variable Benefit 

increase in a particular year, then every eligible retiree would have received a one-time 3% 

increase in their pension check payable for the rest of his or her life (as well as the life of their 

surviving spouse). 

Here is a highlight of the steps for calculating whether there would have been a Variable 

Benefit increase in a particular year and, if so, what the percentage increase would have been. 

Step One: Determine the Excess Earnings. Excess Earnings are net investment returns 

on the assets in the Plan that exceed 7.5%, but are less than 10%, plus one-half of all earnings on 

the assets that exceed 10%. 

Step Two: Determine what portion of the Excess Earnings are attributable to 

retirees. Retiree funds are the funds held by the Plan to pay retiree pensions and are called the 

1 Eligible retirees are those with more than 2.5 years in retirement as of the date of the increase. In certain 
circumstances, time spent in DROP is counted towards the 2.5 year waiting period. 
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"Pension Reserve Fund" and the "Annuity Reserve Fund." For the Closed Plan, effectively all of 

the funds held by the Plan are Retiree funds, therefore almost all of the Excess Earnings are 

attributable to retirees. 

Step Three: Convert Any Excess Earnings into a Percentage Increase. In a year 

where there are Excess Earnings, the total Excess Earnings provide a pool of money (in dollars) 

that is converted into a percentage increase for every eligible retiree. 

2) FACTORS AFFECTING THE AMOUNT OF VARIABLE BENEFIT INCREASE 

A number of factors affect the Variable Benefit calculation. The factors fall into two 

categories: (1) those that help determine the Excess Earnings (a dollar value); and (2) those that 

help determine how the Excess Earnings are converted into a percentage increase. 

This section explains the factors, and the following section describes how the 

assumptions related to those factors affect the Variable Benefit calculations. 

Excess Earnings: The annual investment return used to calculate the pool of Excess 

Earnings is a primary driver of the size of any Variable Benefit increase. Two elements are 

important to consider here: 

1. What is the percentage return on investments that the Plan 

achieved in any given Fiscal Year; and 

2. How much is actually in the retiree funds on which an investment 

return can be earned: 

a. If the assets set aside by the Plan for retirees fall below the 

amount needed to fund the basic benefit, the pool of Excess Earnings Assets will 

also fall, because there are fewer retiree assets to generate Excess Earnings. 

-4-



b. As an example, assume there was $ 100 in the retiree funds, 

and the retiree funds earned 10% in a given year, This would create a pool of 

$2.50 to provide a Variable Benefit increase that year (based on returns between 

7.5% and 10%). However, if there was only $50 in assets in the retiree funds, the 

same 10% investment return would only generate a pool of $1.25 to provide a 

Variable Benefit increase. 

All other things being equal, fewer assets in the retiree funds mean a smaller pool of 

dollars for the Variable Benefit increases. 

Annuity Conversion Rate: There are a number of steps in converting the Excess 

Earnings pool (a dollar amount) into a Variable Benefit increase (a percentage increase in your 

pension check). The Variable Benefit is calculated using an interest rate to determine the cost 

for each 1% increase to the pension of all eligible retirees. This is a factor used to convert the 

dollar pool to a percentage increase. This is sometimes referred to as the "Annuity Conversion 

Rate" and in the future is assumed to be based on the expected earnings on an investment pool of 

high-quality fixed income bonds. Because the Variable Benefit increase was not guaranteed in 

the event the funds supporting the increase ran out, the Board adopted the practice of investing 

those funds into conservative instruments, like fixed income bonds, which earned a fixed amount 

of money each year. 

As an illustration, using a 6.8% Annuity Conversion Rate produces a larger Variable 

Benefit increase than using a 5% Annuity Conversion Rate. 

Until 2005, the Plan used the funding rate contained in the City Code (6.8%). After that, 

given the decline in bond yields, the Plan Trustees used the rate at which it could purchase 

conservative investments. As a result, the Board used a conversion rate of 5.0% for the 1/1/2006 
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variable benefit increase, 5.40% for the 1/1/2007 increase, and 5.25% for the 1/1/2008 increase. 

This produced a lower increase than if the Plan had used 6.8%, but also made it less likely that 

any increases would need to be reversed. The section of the Plan that specifies the procedure for 

determining Variable Benefit increases also provides that if there are insufficient funds to 

support prior Variable Benefit increases, those prior increases can be rescinded on a 

proportionate basis. To avoid that scenario, the Plan's Board of Trustees voted to invest the 

funds supporting the Variable Benefits more conservatively than the Plan's other investments, 

' j  

using the conversion rates listed above for 2006, 2007 and 2008. 

All other things being equal, however, the lower the Annuity Conversion Rate, the lower 

the Variable Benefit increase. 

3) APPLYING THE COURT'S ASSUMPTIONS TO THE CLOSED PLAN TO 
DETERMINE WHETHER YOU SUFFERED DAMAGES OR HAVE BEEN/WILL 
BE OVERPAID 

As just discussed, there are two categories of assumptions (1) the assumptions affecting 

the size of the Excess Earnings pool; and (2) the assumptions affecting the conversion of that 

pool into a percentage increase (Annuity Conversion Rate). 

The assumptions affecting the Excess Earnings pool are (a) what is the investment return 

each year from 2010 until many years into the future; and (b) how large is the pool of retiree 

funds available to generate an investment return? 

Calculating Past and Future Investment Returns: For some, but not all, past years 

beginning in 2010, we know what the Plan earned on the retiree funds. For future years, we need 

to make estimates. There are generally three different periods of time that require different 

approaches. 

2 The Annuity Conversion Rates after 2010 are discussed below at pages 8 and 9 
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1. 2010 to 2016 -The returns on the retiree funds are available from 

the Plan's records for the period July 1, 20093 through June 30, 2016 and will be 

used for the calculations. 

2. 2017 to 2019 - By the end of the Plan's fiscal year ending June 30, 

2017, the Plan Trustees had commingled the assets in the retiree funds with the 

assets set aside for prior Variable Benefit increases. For those three years, the 

actuaries will use the actual return percentages on all Plan-invested assets. 

3. After 2019 - No one knows what investment returns will be in the 

future, so we need a way to estimate future returns. The Court has directed that a 

standard investment modeling tool called a "Monte Carlo" simulation be used to 

estimate future returns. Basically, this is a projection based on an assumption 

about what the average future investment return will be, and how much that will 

fluctuate. 

Determining the Amount of Assets in the Retiree Funds: The assets in the retiree 

funds are constantly changing. The assets go down as benefits are paid out. The assets go up as 

the funds earn money on investments, as people retire (and an amount equal to their expected 

lifetime pension is moved from the Plan's pre-retirement accumulation funds to the retiree 

funds), and as the active employees and the City contribute money to the Plan each year, 

The following section describes the procedure for calculating the city's contribution 

Overview: - The Court largely adopted the City's proposed procedure to calculate the 

assets in the retiree funds based on the Closed Plan ("old plan") discussed above. In 2018, the 

3 The reason for going back to 2009 is that we need to know the investment return from July 1, 2009 to June 30, 
2010 to calculate the Variable Benefit increase due on January 1, 2011. 
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City's expert projected that the "old plan" would run out of money around 20334 and that 

pension benefits would be paid from the City's general revenues from 2033; (that is, the Plan 

would convert to a "pay-as-you-go" plan). After the Closed Plan runs out of money to pay 

benefits, the opportunity for Variable Benefit increases declines to zero, because there are no 

investments left that could generate a return to support those benefits. The Court Orders require 

making changes from the 2018 calculations that may shift this date, so the exact date at which 

the "Closed Plan" runs out of money has not yet been determined. 

Starting Point in 2010: The procedure adopted by the Court separates Plan assets as of 

June 30, 2010, for the reasons stated above on pages 2-3. 

City Contributions: The annual City contribution to the Plan covers issues such as: (1) 

paying for the amount of additional pension benefits earned each year by active employees 

(called the "normal cost"); and (2) paying for past actuarial losses (including investment losses 

and liability increases from plan experience and assumption changes). 

Phasing in Past Investment Losses: The City does not make a large one-time 

contribution each year to make up for all past investment losses. Rather, the City makes a 

contribution necessary to cover the losses over time, similar to paying the minimum balance on a 

credit card. In calculating this payment, the City phases in the losses over many years to create 

something called the "Actuarial Value of Assets." For purposes of calculating damages, the 

Court has directed that the City's annual contribution is based on the Actuarial Value of Assets 

rather than the then-current market value of the assets. This means that the losses, such as those 

prior to June 30, 2010, are phased in over years, and that the City's contribution is lower than it 

4 This does not mean that the actual Plan will run out of money to pay benefits. Rather, the Court has ordered 
damages to be calculated by using the Closed Plan for comparison purposes.. 
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would be if the contribution was based on the market value of assets. Both the Plan before June 

30, 2010, and many other plans, use some form of an Actuarial Value of Assets to calculate 

employer contributions. 

20-year Open Amortization: For purposes of calculating damages, the Court has 

directed that the City's annual contribution should be based on the amortization methodology the 

Plan used prior to the adoption of Ordinance 10-306, which was an "open" 20-year amortization 

period. In open 20 year amortization, the City starts in the first year to pay the loss over 20 

years, resulting in a payment of just over 9% of the unfunded actuarial liability. In the second 

and future years, the City restarts the 20 year period each year, thus paying just over 9% of the 

remaining unfunded liability, never really paying off the original balance. 

6.8% Earnings Assumption: The Court directed that the City's annual contribution 

should be calculated based on the assumption that the retiree funds will earn 6.8% after paying 

the Variable Benefit increases, as provided in Article 22 before the passage of Ordinance 10-306. 

The Closed Plan is expected to pay more in member benefits each year than the City 

contributes. This also reduces the amount in the retiree funds each year until the "Closed Plan" 

is completely out of assets around 2033. 

As the "Closed Plan" assets decline, the Excess Earnings in dollar terms shrink, reducing 

the Excess Earnings pool at a faster rate than the decline in Retiree Liabilities and consequent 

Variable Benefit increases until the "Closed Plan" assets are gone. As the assets shrink to zero, 

new Variable Benefits increases also shrink to zero. 

Annuity Conversion Rate: The Annuity Conversion Rate is the rate used to convert the 

pool of Excess Earnings into a one-time Variable Benefit increase. All other things being equal, 
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if the Annuity Conversion Rate increases, the size of the Variable Benefit increases. If the 

Annuity Conversion Rate declines, the resulting Variable Benefit increase will be smaller. 

Consistent with the practice since 2005, the Court has directed that the calculations will 

utilize an Annuity Conversion Rate based on the Moody's Aaa bond yield of 4.85% for the 2011 

Variable Benefit increase, falling to 4.20% in 2019, and then increasing to 6.8% by 2025.5 

Aggregation of participants and beneficiaries: For purposes of calculating damages, 

the Court has directed the aggregation of damages for the retiree and his/her beneficiary. 

The comparison of the value of the Variable Benefit increases to the value of the 0/1/2 

COLA is not a year-by-year calculation, but is one based on an aggregate number of the present 

value of expected payments over the life of the member and his/her beneficiary. 

For each member, the damages will be based on the difference between the benefits 

expected to be paid both before final judgment date and after final judgment date. The final 

judgement date has not been determined; however, for damages calculation purposes, the most 

recent census data as of June 30, 2019 will be used. Post-June 30, 2019 payments would be 

estimates based on when members and their beneficiaries are expected to die. The mortality 

assumptions used post-June 30, 2019 are based on the assumptions used by the Plan actuary in 

2009. 

Retirees alive on January 1, 2011 (the date of the first missed Variable Benefit increase) 

who have or are expected to have a beneficiary will have their gain or overpayment aggregated 

with any gain or overpayment expected for their beneficiaries. Retirees still alive on June 30, 

5 While Plaintiffs agree that this rate should be used for calculations in accordance with the Judge's Order, the 
underlying question of whether to use the corporate bond rate or the pre-2006 rate used by the Plan is one 
of the issues that Plaintiffs intend to appeal. 
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2019 will be assumed to have a living spouse entitled to the regular 50% survivor benefit based 

on percent married assumptions agreed upon by the City's and the Class Plaintiffs' experts. 

In cases where both the member and the beneficiary have died prior to June 30, 2019, the 

calculation will end at the last date of death. Depending on when the member retired and the 

member's and beneficiary's ages and when they died, the estates of these members or 

beneficiaries may be much more likely to be entitled to a payment of damages than the average 

retiree. 

Pre-judgment interest and discount to present value: The Court has ordered that, for 

purposes of calculating damages, 6% pre-judgment interest as provided by Maryland law will be 

added to all calculations attributable to periods before June 30, 2019. 

In addition, the Court also ordered the use of a 5% discount rate assumption when 

determining the present value of future gains and losses. 

NO ASSURANCE CAN BE GIVEN ABOUT THE ACCURACY OF THE 

ESTIMATED AMOUNT OF DAMAGES UNTIL THESE AMOUNTS ARE 

CALCULATED BY ACTUARIES FOR THE PARTIES AT SOME FUTURE DATE AND 

A FINAL DETERMINATION HAS BEEN APPROVED BY THE COURT. AT THAT 

TIME, THE AMOUNT OF DAMAGES BASED UPON THAT CLASS MEMBER'S 

INDIVIDUAL CIRCUMSTANCES WILL BE KNOWN. 

4.) ESTIMATED VARIABLE BENEFITS 

The Actuaries' Current Estimates: The Variable Benefit increases shown below are 

based on the current estimates from the City's actuary, based on the assumptions described 

above. The calculations are not yet complete; we expect that there will be changes that will 

impact these estimates. The ages are determined as of June 30, 2010 for retired members who 
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retired on or before June 30, 2008 or are otherwise eligible for the January 1, 2011 Variable 

Benefit increase. Plaintiffs will post additional information as soon as it becomes available on 

the class website identified in the Notice. 

Increase in Pension COLA by Year 
Comparison of Variable Benefit Increase to Age-based COLA for members who had 

retired by June 30,2008 
Age as of June 30, 2010 

Estimated 
Annual 
Variable 
Benefit 
Increase 

Estimated 
Cumulative 
Variable 
Benefit 
Increase 

Cumulative 
age-based 
COLA at 
Age 50 

Cumulative 
age-based 
COLA at 
Age 55 

Cumulative 
age-based 
COLA at 
Age 60 

Cumulative 
age-based 
COLA at 
Age 65 

2011 2.97% 2.97% 0.00% 0.00% 0.00% 2.00% 

2012 
2013 

4.95% 8.06% 0.00% 1.00% 1.00% 4.04% 2012 
2013 0.00% 8.06% 0.00% 2.01% 2.01% 6.12% 

2014 1.83% 10.04% 0.00% 3.03% 3.03% 8.24% 

2015 2.33% 12.60% 0.00% 4.06% 4.06% 10.41% 

2016 0.00% 12.60% 1.00% 5.10% 6.14% 12.62% 

2017 0.00% 12.60% 2.01% 6.15% 8.26% 14.87% 

2018 1.14% 13.89% 3.03% 7.21% 10.43% 17.17% 

2019 0.32% 14.25% 4.06% 8.29% 12.64% 19.51% 

2020 0.00% 14.25% 5.10% 9.37% 14.89% 21.90% 

2021 0.60% 14.94% 6.15% I 1.56% 17.19% 24.34% 

2022 0.78% 15.83% 7.21% 13.79% 19.53% 26.82% 

2023 1.26% 17.28% 8.29% 16.06% 21.92% 29.36% 

2024 0.64% 18.04% 9.37% 1 8.38% 24.36% 31.95% 

2025 0.95% 19.15% 10.46% 20.75% 26.85% 34.59% 

2026 0.35% 19.57% 12.67% 23.17% 29.39% 37.28% 

2027 0.19% 19.80% 14.92% 25.63% 31.97% 40.02% 

2028 0.55% 20.46% 17.22% 28,14% 34,61 % 42.82% 

2029 0.40% 20.95% 19.57% 30.71% 37,31% 45.68% 

2030 0.31% 21.32% 21.96% 33.32% 40.05% 48.59% 

2031 0.16% 21.51% 24.40% 35.99% 42.85% 51.57% 

2032 0.33% 21.91% 26.89% 38.71% 45.71 % 54.60% 

2033 0.10% 22.03% 29.42% 41.48% 48.62% 57.69% 

2034 0.34% 22.44% 32,01% 44.31% 51.60% 60.84% 

2035 0.21% 22.71% 34.65% 47.20% 54.63% 64.06% 

2036 0.08% 22,81% 37.35% 50.14% 57.72% 67.34% 

2037 0.13% 22.96% 40.09% 53.14% 60.88% 70.69% 

2038 0.00% 22.96% 42.89% 56.21% 64.09% 74.10% 
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5.) CONSIDERATIONS WHEN MAKING OPT-OUT DECISION 

As you can see from the estimate above of Variable Benefit increases, many members 

will likely be better off under the age-based COLA, because the future 0/1/2 COLA is expected 

to exceed future Variable Benefit increases under the methodology approved by the Court when 

applied over a member's lifetime. THE AGES BELOW ARE BASED ON CURRENT 

ESTIMATES, AND WILL BE DIFFERENT WHEN THE CALCULATIONS ARE 

COMPLETED. Right now, we cannot determine exactly how much in damages members will 

receive. 

Below is some guidance concerning groups of people who are unlikely to have damages. 

The age cut-off depends partly on when the member was first eligible to receive Variable Benefit 

increases and if the member and beneficiary are still alive on June 30, 2019. These estimates use 

the Variable Benefit increases shown above. NOTE: THAT ANY CHANGES IN THE 

VARIABLE BENEFIT INCREASES WHICH MAY RESULT FROM APPLYING THE 

FINAL ASSUMPTIONS DESCRIBED IN THIS NOTICE TO THE CALCULATIONS 

CAN CHANGE THE CUT-OFF AGE TO EITHER A HIGHER OR LOWER AGE. IF 

THERE ARE SUBSTANTIAL CHANGES TO THE GUIDANCE BELOW BEFORE THE 

DEADLINE TO DETERMINE WHETHER TO OPT OUT, THOSE CHANGES WILL 

BE POSTED ON THE WEBSITE IDENTIFIED IN THE NOTICE. 

Here are some examples, which may aid your understanding: 

1. Service retired member eligible for a Variable Benefit increase on 
January 1, 2011 and still alive on June 30, 2019. 

Retired members who were age 53 or older on June 30, 2010 are very likely to 

receive higher total benefit payments under the 0/1/2 COLA than the Variable Benefit 
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over the member's and beneficiary's (if any) lifetime, and the member is not likely to 

receive a payment of damages. 

Retired members who were younger than age 55 on June 30, 2010 may receive 

higher total benefit payments under the Variable Benefit over the member's and 

beneficiary's (if any) lifetime, and the member may receive a payment of damages. 

These members may be better off remaining in the Class. 

2. Disabled member eligible for a Variable Benefit increase on January 
1, 2011 and still alive on June 30, 2019. 

Disabled members who were age 53 or older on June 30, 2010 are likely to 

receive higher total benefit payments under the 0/1/2 COLA than the Variable Benefit 

increases over the member's and beneficiary's (if any) lifetime, and the member is not 

likely to receive a damages payment. 

Disabled members who were younger than age 55 on June 30, 2010 may receive 

higher total benefit payments under the Variable Benefit over the member's and 

beneficiary's (if any) lifetime, and the member may receive a damages payment. These 

members may be better off not opting out of the Class. 

3. Beneficiary eligible for a Variable Benefit increase on January 1, 2011 
and still alive on June 30,2019. 

Beneficiaries who were age 53 or older on June 30, 2010 and were eligible to 

receive a Variable Benefit increase on January 1, 2011 are likely to receive higher total 

benefit payments under the 0/1/2 COLA than the Variable Benefit over their lifetime, and 

the beneficiary is not likely to receive a payment of damages. 

Beneficiaries who were younger than age 53 on June 30, 2010 may receive higher 

total benefit payments under the Variable Benefit over their lifetime, and the beneficiary 
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may receive a payment of damages. These beneficiaries may be better off not opting out 

of the Class. 

4. Service retired or disabled member eligible for a Variable Benefit 
increase on January 1, 2011, who died prior to June 30, 2019, and 
whose spouse is alive and receiving benefits on June 30,2019. 

The date of death and the ages of the retiree and spouse impact the calculations 

significantly and we are not able to provide individualized calculations in this Class 

Notice. It is very difficult to provide guidance on whether a member/spouse in this 

situation should opt out or remain in the Class. 

5. Service retired or disabled member eligible for a Variable Benefit 
increase on January 1, 2011, who died prior to June 30, 2019 and had 
(i) a spouse who began receiving benefits and died prior to June 30, 
2019, or (ii) no spouse or beneficiary who is receiving benefits on June 
30,2019. 

Retired members who were younger than age 63 on June 30, 2010 are 

likely to have received higher total benefit payments under the Variable Benefit than the 

0/1/2 COLA over the member's and beneficiary's (if any) lifetime. The estate of these 

members and/or the estate of these beneficiaries may be better off remaining in the Class. 

Retired members who were age 63 or older on June 30, 2010 may or may not 

have received higher total benefit payments under the Variable Benefit than the 0/1/2 

COLA over the member's and beneficiary's (if any) lifetime. The date of death and the 

ages of both the member and the beneficiary impact the calculation and we are not able to 

provide individualized calculations in this Class Notice. 

6. Service retired or disabled member not eligible for a Variable Benefit 
increase on January 1,2011. 

A retired member must have spent 2.5 years in retirement before becoming 

eligible to receive a Variable Benefit increase. Retired members who were either (i) first 
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eligible for a Variable Benefit increase on January 1, 2012 and age 49 or older on June 

30, 2010, or (ii) first eligible for a Variable Benefit increase on January 1, 2013 and age 

44 or older on June 30, 2010, are likely to receive higher total benefit payments under the 

0/1/2 COLA than the Variable Benefit over the member's and beneficiary's (if any) 

lifetime, and the member is not likely to receive a payment of damages. 

Retired members who were either (i) first eligible for a Variable Benefit increase 

on January 1, 2012 and younger than age 49 on June 30, 2010, or (ii) first eligible for a 

Variable Benefit increase on January 1, 2013 and younger than age 44 on June 30, 2010, 

are likely to receive higher total benefit payments under the Variable Benefit over the 

member's and beneficiary's (if any) lifetime, and these members may receive a payment 

of damages. These members may be better off remaining in the Class. 

NOTE: The death of a retired member or the death of both the member and the 

beneficiary in this category may result in different age cut-offs and may affect the 

decision to opt out. The date of death and the ages of both the member and beneficiary 

impact the calculation and we are not able to provide individualized calculations in this 

Class Notice. 

7. Retirement-eligible members who began receiving benefits between 
January 1, 2011 and June 30,2019 

It is very likely that the 0/1/2 COLA will provide higher total benefit payments 

over the member's and beneficiary's (if any) lifetime than the Variable Benefit and the 

member is not likely to receive a payment of damages. 

8. Retirement-eligible members who have not begun receiving benefits 
by June 30, 2019. 
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It is very likely that the 0/1/2 COLA will provide higher total benefit payments 

over the member's and beneficiary's (if any) lifetime than the Variable Benefit and the 

member is not likely to receive a payment of damages. These members may be better off 

opting out. 

Important Note About The Estimates Above: The guidance described above applies to 

many possible Class Members, but when the final Variable Benefit increases are calculated and 

individual calculations are prepared, the results will likely be different. These age cut offs are 

likely to change, probably significantly, as a result of the changes to the calculations described 

above, among other factors. UPDATED INFORMATION WILL BE POSTED ON THE 

WEBSITE IDENTIFIED IN THE NOTICE WHEN IT IS AVAILABLE. 
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