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July 19, 2024

VIA FEDERAL EXPRESS

Hon. Diane H. Mumford, Clerk
Lancaster Circuit Court

8265 Mary Ball Road
Lancaster, Virginia 22503

Re: Michael Carter, Maria Merkowitz, Sheena Nicholas, Amanda Sanders
and Michael Arthurs, Members of the Corrotoman-By-the-Bay Association, Inc.
v. Corrotoman-By-the-Bay Association, Inc., Board of Directors
Case No: CL24-181

Dear Ms. Mumford:

Enclosed for filing please find the following documents filed on behalf of the Defendant
in the above-referenced matter:

Demurrer;

Motion for Plaintiffs” Counsel to be Disqualified Due to Conflict of Interest;
; Brief in Support of Plaintiffs’ Counsel to be Disqualified due to Conflict of
Interest; and

4. Motion for Removal of Plaintiffs for Lack of Standing.

L) —

Thank you.
Very truly yours,
Glenn E. Ayers
GEA/csb
Enclosure
ce: Corrotoman-By-the-Bay Association, Inc., Board of Directors

Attn: Cristian Shirilla, President and Deb Beutel, Secretary (via email)
Carl E. Failmezger, Esquire (w/enclosure) (via email and regular mail)

Crossridge Professional Park <« 10160 Staples Mill Road « Suite 105 = Glen Allen, Virginia 23060



VIRGINIA: IN THE CIRCUIT COURT OF LANCASTER COUNTY

Michael Carter,

Maria Merkowitz,

Sheena Nicholas,

Amanda Sanders,

and Michael Arthur,

Members of the Corrotoman-By-the-Bay
Association, Inc.

Plaintiffs, Case No: CL24-181

V.

Corrotoman-By-the-Bay Association, Inc.
Board of Directors,

N N N N N v v Nt Nt Nut wt ' s N e e’

Defendant

DEMURRER

Comes now the Defendant, Corrotoman-By-The-Bay Association, Inc., Board of
Directors, the “Respondents” and referred to herein as “Defendant” (the “Association”), by
counsel, and pursuant to Section 8.01-273 of the Code of Virginia, 1950, as amended, and all
other applicable authority, file this Demurrer to Count 1 and Count II of Movants’ and referred
to herein as “Plaintiffs” to the Motion for Declaratory Judgment and Injunctive Relief hereinafter
referred to as the “Complaint” and states the following:

Demurrer — Count I

1. Pursuant to Virginia Code Section 8.01-273, Defendant demurrers to Count 1of
Complaint on the grounds that Count 1 is not sufficient at law, does not state a clause of action,
and fails to state a claim or facts for which relief can be granted.

2. “All reasonable factual inferences fairly and justly drawn of the facts alleged must
be considered in aid of the pleading. However, a demurrer does not admit the correctness of the
pleader’s conclusions of law.” Fox v. Custis 236 VA 69 at 71, (1988).

3. Plaintiffs’ seeks in Count 1 that the Court declare the Association’s Amendment
to the Declaration filed on June 22, 2023 be null and void and the overage in payments of
assessments in the amount of $160.00 each (for 2023 and 2024 Assessment years) paid by
Plaintiffs be credited to their respective accounts.
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4. Plaintiffs’ claim in paragraph 11 of the Complaint that:

“11. The June 22, 2023 Amendment and Certification are materially inaccurate, as
follows:

A. The ballot and the vote did not amend the Declaration of Restrictive
Covenants.

B. Itis inconsistent with Board's minutes.

C. 254 votes do not constitute two-thirds of the 591 member lots.

D. D. The Certification cites a non-existent Virginia Code Section 55-515.1.F.”

5. Article V Sec 5 of the Declaration titled “Change in Basis of Maximum Annual
Assessments.” and Sec 6 sets forth the process the Association shall follow when it changes the
maximum basis of the assessments fixed by Section 3 of Article V. The Declaration speaks for
itself. Attached hereto as Demurrer Exhibit 1 is Art. V “Covenant for Maintenance Assessments”

6. The number of lots in the Association for purposes of quorum is 616 lots
(members). The quorum requirement for a first meeting called on a change of assessment is 60%
or 370 lots. In the event a quorum is not established at a first meeting, a subsequent meeting to
vote on the change of assessment is 30% of the quorum or 185 lots. A 2/3 vote of the quorum is
necessary to change the assessment or 122 votes.

7. At the December 10, 2022 meeting, which was a second meeting for purposes of
voting on the change in assessment, 254 lots were lots were present by person or proxy. There
were 176 votes assenting to the assessment being increased to $260.00 beginning in 2023 and 78
votes against. The assessment passed by 54 votes in excess of two-thirds requirement to
increase the assessment. Attached hereto as Demurrer Exhibit 2 is the Affidavit of Lt. Col. Deb
Beutel (USMC Ret), Secretary of the Association.

8. Plaintiffs’ Exhibit C states in the first paragraph that this meeting is a “Call to
Order the December BOD (Board of Directors) meeting and a Special Meeting.” The meeting
was duly noticed and open to all members in person, by proxy and by Zoom dial in.

9. The Association recorded on June 22, 2023 the Amendment to the Declaration
ratifying the approval to change the Assessment. The Amendment referred to a since amended
section of the Code of Virginia which does not affect the validity of the recorded Amendment to
the Declaration.

10.  Plaintiff’s Count 1 misreads and misunderstands the plain reading and
understanding of Art V Sec 5 and Sec 6 of the Declaration, misstates and omits the facts of the
quorum for the first and second meetings, misstates and omits the facts of voting, and makes no
statement as to what the Board minutes are inconsistent with.
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Demurrer — Count I

11.  Defendant repeats and incorporates the first paragraph herein and the preceding
paragraphs 1 — 10 for its Demurrer to Count II.

12.  Count II of the Complaint fails to state facts for which relief can be granted. In
Paragraph 19 of the Complaint:
“19. Article IV Powers and Duties of the By-Laws authorize the Board as follows:
Section 1: "To keep and maintain common properties in a clean and orderly condition.";
Section 2: "To exercise such control and maintenance over the common properties as it
may deem necessary or desirable." Section 5: "To build and/or maintain recreational
facilities." (ExhibitG).”

13.  Plaintiffs allege that Art IV authorizes “the Board” when a plain reading and
construction of Art. IV, is referring to the Association as a corporate entity. This is further made
clear when Art. IV is read in conjunction with Art VII “Duties of the Board of Directors.” In
fact, the term “Board of Directors” is only referred to in Sec 7 of Art. IV for enforcement when
a property owner maintains “his property in a manner detrimental to the best interest of the
Association....” Attached hereto as Demurrer Exhibit 3 is a complete copy of the Articles of
Incorporation and By-Laws of The Corrotoman-By-the-Bay Association, Inc. a non-stock
Virginia corporation.

14,  Plaintiffs’ Count II is not sufficient in fact. In Sections 1 and 7, of Article VII of
the Bylaws, the board of directors is “...vested in...” and the business of corporation is
“managed by..” the board of directors.

15.  Plaintiffs’ Count II is not sufficient at law. §13.1-853 B. Requirements for and
duties of board of directors of the Code of Virginia, amended, “ All corporate powers shall be
exercised by or under authority of, and the business and affairs of the corporation managed
under the direction of, its board of directors, subject to any limitations set forth in the articles of
incorporation...” There are no limitations to powers of the board of directors in the Articles of
Incorporation (see Articles of Incorporation, Demurrer Exhibit 3). The Association has the
authority and the responsibility to install, maintain, regulate, replace or not replace any of the
community properties and facilities for the mutual benefit of all members, By-Laws, Art I, Sec
2 and Art. IV.

16. The Association, operates through its committees, in particular the pool
committee and the finance committee. Both of these committees are staffed with volunteer lot
owners, including one or more of the Plaintiffs and Plaintiffs’ counsel. The committees obtained
professional recommendations that the pool was beyond its useful life, that pool elements
including the drainage system and diving board were broken, beyond repair, a health and safety
hazard and not insurable. The committees recommended and the Directors approved a plan for
replacement of the pool and pool elements predicated upon adequate member support and
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financial resources of the general assessments.

17.  The plaintiffs have an adequate remedy at law. In the Declaration and in the
Bylaws (Art VI Sec 5, 6, and 7), the plaintiffs can petition for a special meeting of the members
of the Association and by majority vote remove the current directors and elect new directors.
The Plaintiffs’ have not exercised nor been prevented from exercising their rights under these
provisions of the Bylaws.

18.  The plaintiffs have not suffered an “irreparable harm by the removal of the
diving board.” A diving board is a manufactured product and a new diving board can be
purchased and installed.

19.  There is no legal controversy. There is a policy controversy over adequate
funding of the Association to maintain and preserve the Association’s common properties and
recreational facilities and fund reserves per §55.1-1826 Code of Virginia for capital
components. The members, through the electoral process of the Declaration and By-laws that
was duly followed, approved the increase in the annual assessment and funding needed for
recreational facilities and reserves and the Plaintiffs did not prevail in that vote. The Plaintiffs
have not alleged what “right” the Association has denied the Plaintiffs.

WHEREFORE, the defendant requests that its demurrer to Count I and Count II be
sustained for the foregoing reasons as Counts I and II are not sufficient at law, do not state a
clause of action, and fail to state a claim or facts for which relief can be granted by this Court.
What the plaintiff’s failed to secure by an electoral vote of the lot owners in December, 2022,
the plaintiffs are attempting to secure and overturn the majority will of the members of the
Association by filing this bogus and frivolous action. Therefore, defendant requests that it be
awarded its legal fees from the plaintiffs’ in defending this frivolous action pursuant to §8.01-
271.1 as the Complaint has no basis in fact or in law, and that the Court enter sanctions against
plaintiffs’ counsel pursuant to §8.01-271.1(B). And further, pursuant to §55.1-1819 (A) this
Court award the defendant, as the prevailing party, attorney fees incurred for defending the
Association in the performance of its duly authorized and proper exercise of its duties in its
areas of responsibility assigned by the Declaration and the Bylaws.

END OF TEXT OF DEMURRER
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Corrotoman-By-the-Bay Association, Inc.

By:

‘Of Counsel

Glenn E. Ayers (VSB #20197)
Lafayette, Ayers & Whitlock, PLC
CrossRidge Professional Park
10160 Staples Mill Road, Suite 105
Glen Allen, Virginia 23060
Telephone: 804-545-6250
Facsimile: 804-545-6259

Email: gayers@lawplc.com

Counsel for Defendant

Certificate of Service

I hereby certify that I mailed to Carl E. Failmezger, Esquire, Post Office Box 700,
Lancaster, Virginia 22503 and by email (carlfailmezger(@gmail.com) a true and exact copy of the
foregoing Demurrer, on this 19th day of July, 2024.

O

enn E. Ayers o
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Membersghip in Article II in Section 1 {2) above, When more than one
person holds such interest or interests in any original lot, all such'
persons shall be membexrs and the vote Ior_such lot ghall be exercised
as they among \‘:hemaelvea determine. .I.n no évem: shall more than one
vote be cast with respect to any such 6riginn1 Lot.
ARTICLE IV
PROPERTY RIGHTS IN THE COMMON PROPERTIES
Section ‘1. Membera' Easements of Enjoyment. Subject to the
provisions of Article IV in Section 3, every member shall have a right
and eas ement of enjoyment in and to the Common Properties and such
easement shall be appurtenant to and shall pass with the title to every
Original Lot, ' '

Section 2, Title to Commeon Properties, The Developer may .

. retain the legal title to the Common Properties until such time as, in the

opinion of the Developer, the Association is able to maintain the same
and to meet any existing obligations which may be a lien thereon," notwith-
standing any provision herein-,' the Developer hereby covenants, for itself,
its successors and assigns, that it shall convey the Common Properties
to the Association not later than January 1, 1973,

Section 3, Extent of Members' Easements. The rights and
easements of enjoyment created hereby shall be u.uhject to the £o110wi.ng:r

(2) The right of the Developer and of the Association, in
accordance with its Articles and By-Laws, to borrow money for the
purpose of improving the Common Properties and in aid thereof to

mortgage said properties, The members' rights and easements in the

Common Properties shall be subordinate to any mortgage given by the

Developer or Assoclation 28 security for funds borrowed for the said
improvements. Any indebtedness which shall be created for the purpose
of making improvements to the Common Properties shall be an obligation
of the Association. In the event of a default upon any such mortgage,
the lender or mortgagee shall have all the rights afforded under the
mortgage or security agreement and under the laws of the State of
Virginia, including the right after taking possession of The Properties,

to charge admission and other fees as a condition to continued -enjoyment
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by the members, and if necessary to.open the’enjoyment of such propexties
to a wider public. If the mortgage indebtedness is satisfied and posgession
of the Properties returned to the Association, all rights of the membexrs
hera\mder'shall be restored; and '

(b) The right of the Association to take such steps as are reascnable
and necessary to protect the above described properties against foreclosure;
and ‘

(¢) The right of the Association, as provided in its Articles and
By-Laws, to suspend the enjoyment rights of any member for any period
not to exceed thirty (30) days for any infraction of its published rules and
regulations; and .

(d) The right of the Association to charge reasonable admission’
and other fees--for use of the Common Properties. '

" ARTICLE V
COVENANT FOR MAINTENANCE J}SSE'SSMENTS

Section 1, Creation of the Lien and Personal Obligation of
Assessments, '

The Developer being the owner of all The Properties hereby
covenants and each subsequent owner by acceptance of a conveyance therefor,
whether or not it shall be expressed in any Buci; deed or conveyance, be deemed
to covenant and agree to pay to the Asgociation: (1) annual assessments or
charges; (2) special asseasments for capital improvements, such assessments
to be fixed, established and collected £x:om time to time as hereinafter pro-
vided., The annual and special assessments, together with such interest thereon
and costs of collection thereof as 'herei.nafter provi.ded, ghall be a charge on
the land and shall be a continuing lien upon the property against which each
assessment is made, Each such assessment, together with such interest
thereon and cost of collection thereof as hereinafter provided, shall be a
charge on the land and shall be a continuing lien upon the property against which
each such assessment is made. FEach such assessment, together with such
interest thereon and cost of collection thereof as hereinafter provided, shall
also be the personal obligation of the' person who was the Owner of such
property at the time when the assessment fell due.

Section 2. Purpose of Assessments,” The assessments levied by the
Aassociation shall be used exclusively for the pu:pos'c; of promoting the

. recreation, health, safety and welfare of the residents in The Properties and
-b =
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in particular for the mprovement and maintenance of properties, services
and facilities devoted to this purpose and related to t.he use and enjoyment
of the Commnon Properties and of the homes situated upon The Properties,
including but not Hﬁited to, the payment of taxes and insurance thereon and
repair, replac;ment and additions théereto, 'and for the cost of labor, equip-
ment, materials, management and supervision thereof.

Section 3. Basis and Amount of ‘Annual Assessments. The annual
assessment shall be $2.8.5d per original lote The Board of Directors of
the Association may, after consideration of current maintenance costs and
future needs of the Association, fix the actual assessment for any year at
a lesser amount.

Section 4. Special Assessment for Capital Improvements. In
addition to the annual assessments authorized by Section 3 hereof, the
Association may levy in any assessment year a special assessment, applicable
to that ireat only, for the purpose of defraying, in whole or in part, the cost
of any construction or reconstruction, unexpected repair or zeplact;ment
of a described capital improvement upon the Common Properties, including
the necessary fixtures and personal property related thereto, provided any
such assessment shall have the affirmative of two~thirds (2/3) of the
votes of all voting members who are voting in person or by proxy at a
meeting duly called for this purpose, written notice of which shall be sent
to all members at least thirty (30) days in advance and shall set forth the
purpose of the meeting.

Section 5. Change in Basis and Maximum of Annual Assessments.
Subject to the limitations of Section 3 hereof, and for the periods there-
in specified, the Association may change the maximum and basis of the
assessments fixed by Section 3 hereof prospectively for any such.period
provided that any such change shall have the assent of two-thirds (2/3)
of the voting members who are voting in person or by proxy at 2 meeting
duly called for this purpose written notice of which shall be sent to all
members at least thirty (30) days in advance and shall set forth the
purpose of the meeting, provided further than the limitations of Section 3
hereof ahal]: not apply to any change in the maximum and basis of 'the

assessments undertaken as an incident to a merger or consolidation in which

s e
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the Association is authorized to partricipate qnder its Articles of
Incorporation and under Article II, Section 2, hereof, .

Section 6. Quoa."um for Any' Action Authorized Under Sections 4
and 5. “The quorum required for .a.ny act-ion Qu&o.rized by Sections 4 and
5 hereof shall be as follows:

At the first meeting called, as provided in Sections 4 and 5
hereof,l the presence at the meeting of Members or of proxies, entitled to
cast sixty (60) per cent of all the votes of the membership shall constitute .
a quorum. If the required quorum is not forthcoming at any meeting,
another meeting may be called, subject to the notice requirement set forth
in Sections 4 and 5, and the required quorum at any such subsequent meeting
shall be one-half (1/2) of the required quorum at the preceding meetin-g, . '
provided that no such subsequent meeting shall be held n.mre than sixty
(60) days ibuowing the preceding meecting.

Section 7. Date of Commencement of Annual Assessments;

s P |
Due Dates, The annual assessment provided for herein shall commence

on the first day of March, 1967. The assessment for each succeeding I
year shall become due and payable on the first day of March of each
year. No adjustments or prorations of assessments shall be made by the
Asgsociation. For purposes of levying the assessment, assessments shall
be considered as paid in advance and shall be levied against any property
which is subject to this Declaration or Supplementary Declarations. The
due dates of any special assessment ".mder Section 4 hereof shall be fixed in
the Resolution authorizing such assessment,

Section 8, Duties of the Board of Directors, The Board of
Directors of the Association shall prepare a roster of the properties and
assessments applica,blg thereto at least thirty (30) days in advance of such
assessment due date. Such assessment roster shall be kept in the office
of the Association and shall be open to inspection by any owner.

Written notice of the assessment shall thereupon be sent to

every owmer subject thereto.
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after becoming due, nor irom' the l'ien of any such subsequent assessment.
Section 11, Exempt Property. The ic.»nowing properxty subject to

this Daclaration shall be exempéed from the assessments, charge e;nd lien

creatéd herein; (a) all properti;a to th.e e:‘d:ent'of any easement ox

other interest therein dedicated and accepted by the local public authority

and devoted to public use; (b) all Common Properties as defined in

Article 1, Section 1 hereof; (c) all properties exempted from taxation

by the laws of the State of Virginia, \;pon the terms and to the extent'

of such legal exemption. A
Notwithstanding any provisions herein, no land or improvements

devoted to dwelling use shall be exempt from said assessments, charges

or liens. ]
‘.

ARTICLE V1
ARCHITECTURAL CONTROL COMMITTEE
Section 1. Review by Committee. No building, fence, wall or

other structure shall be commenced, erected ox maintained upon the
Properties, nor shall any exte:ior addition to or change or alteration
therein be made until the plans and specifications showing the nature, kind,
shape, height, materials and location of the same shall have been submitted
to and approved in writing as to harmony of external design and location

in relation to aﬁrround:}ng structures and t;pdgraphy by the Board of
Directors of the Association, or by an architectural committee composed
of three (3) or more representatives appointed by the Board. In the

event said board or ite designated committee fail to approve or disapprove
such design and location within thirty (30) days after said ph:ns and
specifications have been gubmittcd to it, or in any event, if no suitto
enjoin the adéition. alteration or change has been commenced prior to
the completion thereof, approval will not be required and this Article

will be deemed to have been fully complied with,.
ARTICLE VI
BUILDING AND USE LIMITATIONS
Section 1, Al lots of Corrotoman By The Bay Subdivision shall be

limited to residential use, with the exception of well lots, recreational areas

and reserved areases

-10- 7
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The Aswchﬁo%ga}légo%om%d at any t-i;ne furaish to any
owmer liable for said aasessment‘a certificate in writing signed by an
officer of the Association, setting forth whethgr. said asaegsment has been
paid. Such certi.ﬁc'ata shall be conclu;ive evidénce of payment of any
assessment therein stated to have béen';;aid..

Section 9. Effect of Non-Payment of Assessment: The Personal
Obligation of the Owneri The Lien; Remedies of A_saociatién. If the
assessments are not paid on the date when due (being the dates specified
jn Section 7 hereof), then such assessment ghall become delinquent and
shall, together with such interest thereon and cost of collection thereof
as hereinafter provided, thereupon becoming a continuing lien on the
property which shall bind such property in the hands of the then owner,
hio heirs, devisees, personal representatives and assigns. The personal

) obligation of the then owne;r to pay such asscssment, however, shall | .
remain his personal obligation for.tho statutory period and shall not
pass to his successors in title unless expressly assumed by them.

If the apsessment is not paid within thirty (30) days after the due
date, a penalty fee not to exceed $2,00 shall be ndd;ad thereto and from .
that date interest at the rate of six (6) per cent per annum may be added
to the delinquent balance and penalty and the Agscciation may bring an

, action at law against the owner personslly obngatcé to pay the same or _ .
to foreclose the lien againgt the propertys Thexe shall be added to such
assessment, delinquent fee and interest, the cost of preparing and filing
Complaint in such action and in tHe event that Judgment ia obtained, such
Judgment shall include interest on the total amount as above provided,
and reasonable attorney's fee to be fixed by the court together with the

mcosta of the action.

Section 10. Subordination of the Lien to Mortgages. The lien of
the agsessments provided for herein ghall be subordinate to the lien of
any mortgage or mortgages now or hereafter placed upon the properties
subject to assessment; provided, however that such subordination shall
apply only to the assessments which have become due and payable prio¥-to—
a sale or tranafer of such property pursuant to a decree of foreclosure,
or any of.her proceeding in lieu of foreclosure. Such sale or transfer

shall not relieve such property from liability for asgessments there-
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AFFIDAVIT
Lancaster County, Virginia General District Court

Under penalty of perjury, [, the undersigned affiant swears and affirms that:
i, I am and have been the Association Secretary since June, 2022 and I am therefore the
recorder and custodian of the minutes of Board Meetings and other proceedings.

2. The procedures for voting to increase annual assessments is covered in Article V of the
Declaration.
3 At the September 10, 2022 open Board Meeting, the Board passed a motion to increase

the annual assessment to $260 per lot due 1 March, 2023, subject to approval by the members. The
Board of Directors vote was 5-3 in favor of initiating the process to increase the annual assessments.

4. On 19 September 2022, notice of a Special Meeting to be held on October 29" 2022,
and the associated Ballot to increase the annual assessments and explanation was mailed out by ACS-
West to all Association Members.

3, On 2 November a second notice announcing that a Special Meeting was scheduled for
December 10", 2022, including the Ballot and Explanation.

6. On December 10" 2022 the Special Member Meeting and vote took place in
conjunction with the December Board Meeting.

7. The required quorum for the December 10" 2022, Special Member Meeting was
determined in accordance with the Declaration was 185 ballots (which is 30% of the 616 total Lots)
The quorum was achieved with 254 members participating in person or by proxy. The vote was: 176
lots were in favor to increase the Assessment for 2023 to $260.00 and 78 were opposed. The annual
assessment increase passed with 176 votes in favor, since that exceeded 170 ballots required for 2/3™
of 254 ballots. The increase in Assessment was approved.

8. The result of this vote was announced to all Members.

0. The Amendment to the Declaration increasing annual dues to $260 per Lot was filed on
June 22, 2023.

10. The facts stated in the Amendment filed are true and correct.

END OF TEXT OF AFFIDAVIT, NEXT PAGE IS SIGNATURE PAGE



The statements above are true and correct to the best of my knowledge and belief.

@C% Begtel (USMC Ret.);

Affiant

NN
Subscribed and sworn to before me this ' ] day of ),I/\[‘:i) ,2024.
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otal # Lots Vating # Lot Columni Explanation
510 610 610 # of Full Lats owned by members
5 5 10 # of Half Lots owned by members 10
3 A 1 3nhofThirdlotsownedbymembers3
- 3 g 3 # NNK Public Access | pt from billing) 3

% T e 45 ACBTB Owned Lots (Camman Areas plus 3)

- 5 ) 5 # Attached to Lots 2-6 {Corrotaman Dr) 5
663 616

Based on the revised and updated data of total # of member awned lots as of July 2024 we shauld use the

 Lots 7a, 68. 331, 373, 530 thru 569, 618

Lot numbers

see ownership spreadsheet.
Lots 10A, 108, 358A, 3588, 364, 3644, 516A, 5168, 5264, 5268

Lots 370A, 3708, 370C

Lots 43,50,489

Lots 2A, 3A, 4A, 5A, 6A ——
Final # of member owned lots reconciled as of 3 July 2024

616 X 60%=370 Quorum for first special meeting
616 X 30%= 185 Quorum for future second special meeting

Definitions

bers for elections and hallot quorums:

Exempt = Owned by Northern Neck Chesapeake Bay Public Access Authority and by VA Statue are exempt of paying assessments

None = Lats that were originally attached te Full Lots on the original CBTB Platt as non-buildable (Corrotoman Extended) Lots 2A, 3A, 44, 5A, 6A

CBTS = Lots currently ownad by CBTH and therefore na assessment is due, Of the 45 Lots 42 support amentities and the Water Tank, 3 were donated and could be resald for revenue,
Half and Third Lots should only be assigned to lots that were not marked with an alhanumeric charater on the original Platt but, have been sub-divided since then

CBTB
Summary of Special Meetings for Assessment Increase 18 2

SPECIAL MEETING #1 SPECIAL MEETING #2 SPECIAL MEETING #2
Vaote Count 1 Vote Count 2

Date October 29, 2022 December 10, 2022 Audit/ Recount of 7 January 2023 NOTES
TOTAL BILLABLE FULLLOTS FQ 616 616 616
LESS NOT IN GOOD STANDING -66 -66 -66
TOTAL EUGIBLE LOTS 545 545 545
REQUIRED QUORUM 60% 370 60% OF TOTAL LOTS
REQUIRED QUORUM 50% 185 185 50% OF PRIOR REQUIRED QUORUM
ACTUAL VOTES 252 254
ACTUAL VOTES 254 250 TOTAL VOTES EXCEED REQUIRED QUORUM
VOTES FOR 155 176 170
VOTES AGAINST 97 78 B0
% FOR 62% 69.3% 68% REQUIRES 66.6667% TO PASS
VOTE Quorum not met FAILED Passed Passed



EXHIBIT

ARTICLES OF |NCORPORATION

OF
CORROTOMAN-8Y-THE~BAY ASSOCIATION

WE |IEREBY assoclate to form 2 non-stock non-proflt corpoltatien
under the provisions of Chapter 2 of TItlo 13,1 of the Code of Virglinla

and to that end set forth tha followlng:

ARTICLE |

The name of the corportion shall be CORROTOAAN=BY-THE-HAY
ASSOCIAT ION.

ARTICLE ||

The purposostor which thls corporstion |s formod are:

{a) To malnteln and praserve common prepertles and recreollonal
facllltios ownud by tha sssoclation for the bepeflt ot the lot cuner
members of the assoclatlon, '

(b) To provide recreational facl!litles as author|zed by the
zssoclatlon members.

(c) To generally prserve and conserve the-natural aspects of the
common propertles.,

(d) To promote the conservation and purltication of publlc wotors
in the Corrotoman h!var.

- v * ARTICLE 11!

Tho corporation shal| have all the powers granted unter Title
13.1-205 of tho Coda of Vlrg{nla, Bs amandad,

CARTICLE TV ~

Members must be salected by the Board of Dlrectors and purchase a

lot In Corroteman-by=-the-Bay, Wh|te Chapel Dlstrict, Lencaster County,

Yirglnla. Euch member shall have cne vote per lot owned |n Corrotoman~

by-the-Fay In the menagament of the affalrs of the corporation, Includlng

tha eloction ot the Board of Dlrectors,
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ARTICLE V ‘
Thy post offlce addross of the Inlflal regl stered offlco Is

P.0. Box 121, Mollusk, Virginla, 22517, The. nama of the fnltlal:
‘renlstered agant of .tha "co‘rpbr'va'f,ton ‘shal ' ba Georgy R. Fallmszger,

who |$ @ restusit of Virglnla and 4 momber of the Virginta State par

;and -whose business ndurass i .
. . ls~P.0. Dox I:‘l, Moll’usk, Lancaster Wgnfy, VIrrlnIa,;'Zil?
- ARTICLE VI

Flve Dlrettors shall constitute the orfginal Board of Directors

of the .corpdratlon, these Djrecters belng as fol lows:

Gragory T. Haugan, © B604 Grimsby Court

. c ’ Rockel [ be; ‘Marcyland, 20854
Perry §. Flnney, Ji - B509 Crown Place
‘ Alexendrta; Virginla, 22308
T James A. BPowns. i f’. 0, .Box 216
g Mollusk. Virginla, 2‘7517

' Batty Yon Blon: 7508 Stidaf| Lane

' Sprlngflald, Virdola, 2215|

Beorge Ri. Falimezger Pul, Box (21
Hollusk, Virginta, 22517

IS

, . ~ARTICLE VI
The: purposes of tha turporation are axcluslvely non-grotit and o

part of the proceeds 6r assets shall Inure to fﬂie! benetit of any ‘Individual ;

IN m'msss WHEREOF; -wé have hereunto- gsef our haads and saala.

, . e M (SEALY
. TeR6s A. Downs
ﬁ“@ How, Fomrs {GEAL)
ThY Yen Bien
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Section 1.

Section 2.

BY-LAWS
of
THE CORROTOM@N BY THE BAY ASSOCIATION, INC.

*****t****#******t*ttt**

ARTICLE !
Name and Purpose

The name of this Association shall be The Corrotoman By The Bay
Assaciation, Inc.

The purpose is to own, acquire, build, administer and maintam
community properties and facilities; to administer and enforce the
Covenants and restrictions contained in these B y Laws and in the
Declaration of Restrictions herein incorporated by reference; to
collect and disburse assessments and charges as permitted by
these By Laws and the Declaration of Restrictions; and to do all
things necessary and incidental, as permitted by law, to promote the
common benefit and enjoyment of the residents of Corrotoman By
The Bay.

To sell, convey and dispose of any gss# property and to invest and
reinvest the principal thereof, and to deal with and cxpend the
income and principal of the Corporation in such manner as in the
Jjudgement of the Directors wili best promote its objects and
purposes.

To receive, take title to, hold and use the proceeds and income ol
stocks, bonds, obligations or other securities of any Corporation or
Corporations, domestic or foreign, but only for the foregoing
purposes, or some of them.

-
”

In general, to exercise any, all and every power for which a non-
profit Corporation organized under the provisions of the Virginia
General Corporation Act can be authorized to exercise, but not any
other power.

Notwithstanding any other provision of these Articles of
Incorporation, this Corporation shall not conduct or carry on any
activities not permitted to be conducted or carried on by an
organization exempt under Section 501 (c) (7) of the Internal evenue
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Section 1.

Section 2.

Section 3.

Section 4.

Code and other applicable legislation and regulations as they now
exist or as they may hereafter be amended. No part of the funds of
this Corporation shall inure to the benefit of any private member,

shareholder or individual.

ARTICLE I
Membership

Every person or entity who holds an individual equitable interest in
any lot whether as Land Contract Vendee or fee holder being subject
to these Covenants and to assessment by the Association shall be a
member of the Association provided that any person or entity who
hoids such interest merely as a security for the performance of an
obligation shall not be a member.

Every individual or entity upon purchase of one or more lots in
Corrotoman By The Bay agrees to abide by the Covenants a«nd
restrictions set forth in the Declaration filed by American Central
Corporation of Virginia and recorded, beginning in Deed Book 149,
page 6 in the Circuit Court Clerk's office for Lancaster County, State
of Virginia and the By-Laws of this Association. Since membership
in the Corrotoman By The Bay Association and payment of annual
maintenance assessments thereto are necessary to the existence,
use and enjoyment of the community properties and available
facilities, each property owner and member covenants to submit an
application for a purchaser of his property, for membership to the
Board of Directors prior to executing any sales agreement or
transfer of title. The Association shall issue, upon request of a
purchaser or present lot owner, a certificate showing that all prior
assessments have been paid if that is the situation. Such certificate
shall be conclusive proof that no past assessments are due and
owing relative to the lots identified therein.

-

The rights of membership are subject to the payment of annual
maintenance assessments and special assessments properly
imposed. These membership rights are suspended during any
period when the assessments remain unpaid. Upon payment of said
assessments, these rights and privileges of membership, mcluding
use of the community properties, shall be automatically restored.
Membership rights and privileges are subject to conduct of each
member in accord with those reasonable standards deternuned from
time to time by the Board of Directors.

Each member in good standing, who has paid all assessments, shail
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Section 1.

Section 3.

~

be entitled to the use and enjoyment of the common properties and
facilities unless suspended per cause by action of the Board of
Directors.

ARTICLE I
Voting Rights

The Association shall have one class of voting membership. Voting
members shall be all those members who hold the interest required
for membership in Section 1 of Article Il and who are in good

‘standing. Each lot is entitled to one vote regardless of ownership.

Any member may vote by proxy, provided that no proxy shall be
effective unless filed with the Secretary prior to the meeting.

Voting by members may be by way of vocal response, but any ten
members present in person or by proxy may demand a roll call vote.

ARTICLE IV
Powers and Duties

The Association shall have the following supervisory powers and duties
which shall be exercised for the mutual benefit of all members:

Section 1.

Section 2.

Section 3.

Section 4.

Section §.

Section 6.

To keep and maintain common properties in a clean and orderly
condition.

To exercise such control and maintenance over the common
properties as it may deem necessary or desirable.

To do all things necessary or incidental to the protection of plant
and wild life in the common properties and in and about the
subdivision.

To provide for the erection or maintenance of gateways, entrances,
or other ornamental features as now existing hereafter to be erected
or created.

To build and/or maintain recreational facilities.

To enforce, either in its own name, or in the name of any real estate
owner or owners, as may be necessary, all Covenants and
restrictions which have been, are now, or ma y hereafter be imposed

3



upon any real estate in said Corrotoman By The Bay, or any
additions thereto. The expenses and costs of these proceedings
shall be paid out of the general funds of the Association.

Section 7. Whenever a properly owner member maintains his property in a
manner detrimental to the best interest of the Associjation and the
Community, the Board of Directors shall give such owner formal
notification. of its awareness of the condition or conditions. If the
coadition or conditions are not corrected within a time period

. deemed reasonable by the Board and set forth in the formal notice,
the Board of Directors shall correct the conditions and assess the
cost thereof as a special assessment against the property or
properties involved.

ARTICLE V
Length of Existence

The term of the corporate existence is perpetual.

ARTICLE VI
Membership Meetings

Section 1. Annual Meetings. The regular annual meeting of the Association
shall be held on the first Sunday of May in the State of Virginia at
such time and place as the Board of Directors shall determine.

Section 2. Thirty days notice of the annual meeting shall be given to each
member by mail, addressed to his last known address as recorded
with the Association. The notice shall set out in reasonable detail
the business to be brought before the meeting and each meeting
shall be limited to the items set out in the notice in order that those
casting absentee ballots may be permitted to express their desires.
Members present may make suggestions covering items which they
feel should be brought before the membership. If any such
suggestions dre approved by proper resolution of those members
present, it shall be the duty of the Secretary to present such
resolution to the members for consideration at the next regular or
special membership meeting. It shall further be the duty of the
Secretary to include with the notice of any regular or special
membership meeting such suggestions or requests as may be
properly presented in writing and endorsed by twenty-five or more
individual members in good standing, providing such requests are
received at least sixty (60) days prior to the meeting date.



Section 3.

Section 4.

Section 5.

Section 6.

Section 7.

Section 8.

.

Section 9.

The order of business at the annual meeting shall be as follows:

(a) Rolicall
(b) Reading of the minutes of the previous meelting

{c) Reports of the Officers

(d) Reports of the Committees
(e)  Unfinished business

n New business

(g) . Election of Directors

‘If, for any reason, the annual meeting shall not be held on the day

designated for lack of a quorum or otherwise, such meeting may be
called and held as a special meeting and proceedings may be had
thereat as at an annual meeting, provided, however, that the notice
of such meeting shall be the same as required for the annual

meeting, not less than thirty days notice.

Special meetings of the Association may be called by the President
or the Board of Directors, and shall be called by the President
whenever requested in writing by twenty-five or more members who
are in good standing. Such’request shall clearly state the purpose
for which the meeting is to be called. The Board of Directors may
authorize a submission of additional matters for the consideration of
the members at such meetings provided such additional matters
shall be set forth in the notice. Matters discussed at the special
meeting will be limited to those set forth in the notice.

At least thirty (30) days notice of any special meeting shall be given
to each member by mail at his last known address as recorded with

the association.

Members may cast their votes either in person or by proxy when
duly filed with the Secretary. The form of the proxy shall be
determined by the Board of Directors.

A member must be in good standing. His annual and special
assessments must be current in order for him to participate in the
annual membership voting.

it shall be the duty of the Secretary to prepare a list of the members
entitled to vote at each meeting against which list all members
voting, whether by proxy or in person, shall be checked, either by
the Secretary, or by some individual designated by the Board of
Directors.



Section 11.

Section 12.

Section 1.

Section 2.

Section 3.

Section 4.

Section 5.

Section 6.

Voting shall be by majority of the votes present as represented b y
persons and/or proxies.

The President shall preside over annual and special meetings of the
membership,

ARTICLE vi

Duties of the Board of Directors
===l i€ coard of Directors

The management, affairs and policies of the Assaciation shaly be
vested in the Board of Directors, each of whom must be a member of
the Association in good standing. The number of Directors shall be
nine. At the annual meeting there shall be three Directors elected

for terms of three years.

All Directors shall serve until their successors are elected.

The Directors shall fill alf vacancies created by death or resignation.
Directors so chosen shall hold office until the next annual election
and until their successors are duly elected and shall qualify.

Améndmenl: Directors so chosen shall fill the term of office.

Directors shall appoint a nominating committee which shall place in
nomination for directors at least as many names as there are
nominees to be elected at the annual meeting.



Section 7.

Section 8.

Section 9.

Section 10.

Section 11,

Section 1.

and until their successors are elected. All officers of the
Association shall be elected members of the Board of Directors,
except that the Treasurer and the Assistant Treasurer may be
appointed as nonvoting members by majority vote of the elected
Board.

Powers: The business of the corporation shall be managed by its
Board of Directors which may exercise all such powers of the
corporation and do all such lawful acts and things as are not by law
or by the Articles of Incorporation or by these By-Laws directed or
required to be exercised or done by the shareholders. The powers
of the Board of Directors shall include the power to authorize the
making and execution on behalf of the corporation of any lawful
contracts, ta employed agents and employees, to fix their
compensation, to prescribe their duties, to dismiss any agent or
employee without previous notice and generally to control all the
affairs of the corporation. The Board of Directors shall also have the
power to borrow funds, to mortgage, pledge or otherwise encumber
the assets of the Association as security, together with the right to
assign, as further secuyity, dues and capital assessments due or to
become due the Association. The Board of Directors has the
pover to raise funds to maintain a reserve tund in
compliance with State of Virginia requirements.

A quorum of five members of the Board of Directors is necessary for
the transaction of any business,

The Board of Directors may appoint or authorize the President to
appoint such committees as the Board deems necessary to carry on
the affairs of this Association, and it shall define the powers and
duties thereof. The committees so appointed shall hold office
during the pleasure of the Board of Directors.

At the first annual meeting, three directors shall be elected to terms

of three years, three directors shall be elected to terms of two years,
and three directors shall be elected to terms of one year. Thereafter,
directors shall be elected to terms of three years.

The Board of Directors shall appoint an Architectural Control
Committee pursuant to Article VI of the Declaration of Restrictions.

ARTICLE viii
Officers

President: He shall have general and active management of the
business of the Association and shall see that all orders and

-



Section 3.

Section 4:

resolutions of the Board are carried into effect. He shall preside
over all meetings of the Board of Directors. He shall have authority
to sign checks and shall, if requested b y the Board, be bonded, the
fee for any bond being paid from funds of the Association. He shall
sign all legal documents authorized for his signature by the Board of
Directors. He shall appoint a chairman for all standing committees.
He shall be an ex-officio member of all committees.

Vice President: The Vice President shall act in the place of the
President in his absence. He shall serve as custodian of the various
insurance coverages required by the Association, and shall be
responsible for maintaining existing coverage in force, and for
making recommendations to the Board for modifications,
extensions, or other changes to existing coverage. He shall also
perform such other duties as may be delegated by the President.

Secretary: The Secretary shall keep the minutes of all meeltings of
the Association and of the Directors, and shall preserve in the books
of the Association true minutes of the proceedings of all such
meetings. He shall give all notices required by statute, by-iaw or
resolution. He shall keep a record of the names and addresses of all
members of the Association, the property owned by each, and of all
transfers of membership.

(1) Treasurer: The Treasurer shall have the responsibility for the
accounting and related financial records pertaining to the
Association, including all money, corporate funds and securities of
the Association and shall keep in books belonging to the
Association full and accurate accounts of all receipts and
disbursements. The Treasurer shall be responsible for the
preparation and filing of all necessary State and Federal returns.
The Treasurer shall deposit all moneys, securities, and other
valuable effects in the name of the Association in such depositories
as may be designated for that purpose by the Board of Directors.
The Treasurer shall disburse the funds of the Association as may be
ordered by the Board, taking proper vouchers for such
disbursements, and render to the President and Directors, at reqular
meetings of the Board, and whenever requested by them, an
account of all transactions as Treasurer and of the financial
condition of the Association. The Treasurer shall send to the lot
owners all notices as to amounts due the Association for dues and
assessments. The Treasurer shall advise the Board as to all
delinquencies in assessments and shall keep them informed as to
expiration dates of insurance policies covering Association

8



director and officer referred to in Section 1 whether or not he is such
director or officer at the time such costs or expenses are imposed,
and in the event of his death shall extend to his legal

representatives.

ARTICLE X
Dissolution

'The Association may be dissolved only with the assent given in writing by

members entitled to cast two-thirds of its membership vote. Written notice
of a proposal to dissolve, setting forth the reasons therefore and the
disposition to be made of the assets (which shall be consonant with
Article X/ hereof) shall be mailed to every member at least ninety {30} days

in advance of any action taken.

ARTICLE XI
Disposition of Assets Upon Dissolution

Upon dissolution of the Assoclation, the assets, both real and personal of
the Association, shall be dedicated to an appropriate public agency to be
devoted to purposes similar to those to which they were required to be
devoted by the Association. In the event that such dedication is refused
acceptance, such assets shall be granted, conveyed and assigned to any
non-profit corporation, association, trust or other organization to be
devoted to purposes similar to those to which they were required to be
devoted by the Association.

ARTICLE XlI
Amendments

These By-Laws may be amended either by the majority vote of the
membership at an annual meeting or special meeting called for that
purpose, or by the affirmative vote of two-thirds of the Board of Directors.

AMENDMENT

ARTICLE Vii - SECTION 3

Section 3. Add - Directors so chosen shall complete the term of office.

Revised by the Board of Directors April 14, 1998, April 7, 1984 andg
May 11, 2002.
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properties. The Treasurer shall cause an audit function to be
performed at the close of each fiscal year and shall perform such
other duties as are delegated by the Board of Directars. The
Treasurer shall prepare a proposed budget for the forthcoming fiscal
year for presentation to the Board of Directors for its approval at its
first scheduled meeting subsequent to the fiscal year end. The
Treasurer may appoint another board member to serve as an
Assistant Treasurer to aid with the above tasks.

Sectibn 5 to be deleted.

Section 6.

Section 1.

Section 2.

Architectural Control. The Architectural Committee will be
composed of three (3) or more property owners. The Chairman will
be a member of the Board of Directars of the Corrotoman By The
Bay Association appointed by the President.

All plans for buildings, fences walls, boat houses, exterior changes,
additions or alterations prior to commencing construction, shall be
submitted to and approved in writing by the Architectural
Committee. In the event said Board or Committee fails to approve or
disapprove such design and location within thirty (30) days after
said plans have been submitted approval will not be required.

The Chairman shall have the responsibility for maintaining ail
architectural records. These records will consist of all plans
submitted to the committee and letters of approval or disapproval
written by the committee.

ARTICLE IX

_ Indemnification
Each person who acts as a Director or Officer of the Corporation
shall be indemnified by the Corporation against expenses actually
incurred by him in connection with the defense of any action, suit or
proceeding in which he is made a party by reason of his being or
having been a director or officer of the Corporation, except in
relation to matters as to which he shall be adjudged in such action,
suit or proceeding to be liable for gross negligence or willful
misconduct, and except any sum paid for the Corporation in
settlement of an action, suit or proceeding based on gross
negligence or willful misconduct in the performance of his duties.

The right of indemnification provided herein shall insure to each

9
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VIRGINIA: IN THE CIRCUIT COURT OF LANCASTER COUNTY

Michael Carter,

Maria Merkowitz,

Sheena Nicholas,

Amanda Sanders,

and Michael Arthur,

Members of the Corrotoman-By-the-Bay
Association, Inc.

Plaintiffs, Case No: CL24-181

V.

Corrotoman-By-the-Bay Association, Inc.
Board of Directors,

N’ N N N N N N N N N N N N N N N

Defendant

Motion For Plaintiffs’ Counsel be Disqualified Due to Conflict of Interest

Comes now the Defendant, Corrotoman-By-The-Bay Association, Inc., Board of
Directors, the “Respondents” and referred to herein as “Defendant” (the “Association”), by
counsel, and files this Motion For Plaintiffs’ (“Movants”) Counsel be Disqualified Due to
Conflict of Interest and states:

1. Plaintiffs’ counsel, Carl F. Failmezger, (“Failmezger”) is a resident in the
Corrotoman-By-the-Bay community, a member in good standing of the Corrotoman-By-the-Bay
Association and is a long time member of the Association appointed Pool Committee, see
Plaintiffs’ Exhibit “A” item “Pool Committee Chair:....” Mr. Failmezger is also a long time
member in good standing of the Virginia State Bar and is subject to the rules, regulations and
ethical regulations for practicing licensed attorneys at law in Virginia.

2. Upon information and belief and testimony of the chair and other members of the
Pool Committee, Failmezger has participated in the work of the pool committee in making
recommendations to the Association on assessing the condition of the pool, the operations of the
pool, receipt and review of reports from pool contractors hired by the Association to maintain the
pool, receipt and review of studies, reports, and professional recommendations on the useful life
of pool and components, the costs of repairs or replacement of the pool and components, and the
safety of Association members and guests use of the pool and components.

3. During the process of adjudication of Plaintiffs’ Complaint, Failmezger, due to his
participation and intimate knowledge of the pool committee’s work will be acting as both a
witness submitting evidence to the Court and an attorney representing the Plaintiffs.



4. Due to this conflict of interest, Failmezger should be disqualified as counsel for
the Plaintiffs.

WHEREFORE, Defendant, Corrotoman-By-The-Bay Association, Inc., Board of
Directors, respectfully requests the Court to grant this Motion For Plaintiffs’ Counsel be
Disqualified due to conflict of interest.

Corrotoman—Bwe-B Association, Inc.

By:

of Coun‘sel

Glenn E. Ayers (VSB #20197)
Lafayette, Ayers & Whitlock, PLC
CrossRidge Professional Park
10160 Staples Mill Road, Suite 105
Glen Allen, Virginia 23060
Telephone: 804-545-6250
Facsimile: 804-545-6259

Email: gayers@lawplc.com

Counsel for Defendant

Certificate of Service

[ hereby certify that I mailed to Carl E. Failmezger, Esquire, Post Office Box 700,
Lancaster, Virginia 22503 and by email (carlfailmezger@gmail.com) a true and exact copy of the
foregoing Motion For Plaintiffs’ Counsel be Disqualified Due to Conflict of Interest, on this 19th
day of July, 2024.

Glenn E. Kyers



VIRGINIA: IN THE CIRCUIT COURT OF LANCASTER COUNTY

Michael Carter,

Maria Merkowitz,

Sheena Nicholas,

Amanda Sanders,

and Michael Arthur,

Members of the Corrotoman-By-the-Bay
Association, Inc.

Plaintiffs, Case No: CL24-181

V.

Corrotoman-By-the-Bay Association, Inc.
Board of Directors,

N N e Nt N Nt N N N N S N N N N N’

Defendant

Brief in support of Plaintiffs’ Counsel be Disqualified due to Conflict of Interest
In the pending action, the Movants (“Plaintiffs™) are represented by Attorney Carl E.

Failmezger. Attorney Failmezger is identified as a member of “Pool Committee” with the
Corrotoman-By-The-Bay Association, Inc. (hereinafter “HOA). Attorney Failmezger is a
resident of the Corrotoman-By-The-Bay subdivision, by virtue of his membership in the
Association, a participant in the Pool Committee. Upon information and belief, the expenses that
resulted in an increase in annual assessments include the work, efforts, and conclusions of the
Pool Committee, including decision-making implications by Attorney Failmezger.

Consequently, Attorney Failmezger will be acting as both a witness submitting evidence to the
court and an attorney representing the Movants. He should therefore be disqualified as the

Attorney for the Movants.



LEGALAUTHORITY

“[A]ny judge in Virginia... has the inherent right to supervise the conduct of attorneys
practicing before him and to discipline an attorney who engages in misconduct, which includes
the right to remove an attorney of record in a case." Judicial Inquiry & Review Comm'n of Va. v.
Peatross, 269 Va. 428, 447 (2005). Unlike other instances in which a conflict of interest is raised
and the standing by a non-client is questioned, the witness-advocate rule squarely entitles the

opposing party to raise the conflict with the court.

The opposing party has proper objection where the combination of roles may prejudice
that party’s rights in the litigation. A witness is required to testify on the basis of personal
knowledge, while an advocate is expected to explain and comment on evidence given by
others. It may not be clear whether a statement by an advocate—witness should be taken
as proof or as an analysis of the proof.

Va. Sup. Ct. R. pt. 6, sec. I, 3.7, comment 2.

This dispute is such a matter. The movant’s attorney will be a necessary witness in the
dispute over the financial decisions of the Association and the resulting assessments being
challenged. This triggers the Association’s right to seek disqualification of the movant’s attorney

based on this inherent conflict of interest.

Pursuant to the Virginia Rules of Professional Conduct:

(a) A lawyer shall not act as an advocate in an adversarial proceeding in which the lawyer
is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the
case; or

(3) disqualification of the lawyer would work substantial hardship on the client.
Va. Sup. Ct. R. pt. 6, sec. II, 3.7(a).

The ethical standard does not require that the testimony of an opponent’s counsel is a
settled fact, only that such testimony is “likely to be necessary.” Critical to the application of
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this principle is the requirement that the lawyer be a necessary witness. Sutherland v. Jagdmann,
No. 3:05CV042-JRS, 2005 U.S. Dist. LEXIS 25878, at *5 (E.D. Va. Oct. 31, 2005) ("[A] party
seeking to invoke the witness-advocate rule for disqualification purposes must prove that the
proposed witness-advocate's testimony is strictly necessary.") As the court in /n re Sullivan, 2018
Va. Cir. LEXIS 2746, at *12 [Cir Ct Oct. 22,2018, Nos. CJ 18-57, 18-58, CL 116123, reasoned,
the court faced with a disqualification motion must first determine if the attorney’s testimony is
likely to be necessary and then determine if an exception applies. See 2020 VA Wrk. Comp.
LEXIS 476, *8 (Where issue of whether defendants consented to the third-party settlement was
contested, calling attorney as witness became obvious, even if not yet asserted and attorney was

disqualified under witness-advocate rule of RPC 3.7).

In Ford Motor Co. v Natl. Indemnify Co., 2013 US Dist LEXIS 119030, at *12 (ED Va
Aug. 21, 2013, Civil Action No. 3:12¢cv839), the court considered whether the Plaintiff’s attorney
should be disqualified where the Plaintiff maintained that the attorney was not being called to
testify. Citing the standard for disqualification under RPC 3.7 set forth in Personalized Mass
Media Corp. v. Weather Channel, Inc., 899 F. Supp. 239, 242 (E.D. Va. 1995), the court set forth

the basis for its analysis.

disqualification is appropriate only where the moving party can show "the testimony of
the lawyer is: (1) relevant; (2) necessary; and (3) is or may be prejudicial to the client
whose lawyer is to be called as a witness by the adverse party."

Ford Motor Co. v Natl. Indemnify Co., 2013 US Dist LEXIS 119030, at *12. See also Jones v

Del Toro, 2023 US Dist LEXIS 219301, at *6 (ED Va Dec. 8, 2023, No. 3:23cv514 (DJN)).

Therefore, the Plaintiff, Ford, intended to show written communications with the attorney
concerning various delays in payment of claims, while also declaring that the attorney would not

be called to testify. The defendant asserted that it would be compelled to call the attorney to
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explain the documentation, rendering the attorney’s testimony strictly necessary under the
Personalized Mass Media analysis. The court noted that the attorney’s testimony was relevant
since it directly bore on the Plaintiff’s equitable estoppel and intentional tort claims involving
delay of payment under the insurance poliéy. Further, the testimony was relevant to explain the

documentary evidence.

But, even if Ford intends to rebut NICO's defenses solely through the live testimony of
other recipients of Mr. Oostdyk's communications, NICO should not be limited to cross-
examination of those witnesses either to attack their credibility or to indirectly attack Mr.
Oostdyk's credibility. Indeed, if NICO can directly attack Mr. Oostdyk's credibility by
examining Mr. Oostdyk himself, its theory of defense will be more effectively presented.

Ford Motor Co. v Natl. Indemnify Co., 2013 US Dist LEXIS 119030, at *17.

Finding none of the exceptions to the rule applicable, the court disqualified Plaintiff’s

attorney. /d.
Comment 2 to the ABA Model Rule 3.7 further explains,

A witness is required to testify on the basis of personal knowledge, while an advocate is
expected to explain and comment on evidence given by others. It may not be clear
whether a statement by an advocate-witness should be taken as proof or as an analysis of
the proof.

In the instant dispute, the Movant’s may similarly assert that it will not be calling
Attorney Failmezger to testify concerning the work and results of the Pool Committee.
Undoubtedly, one or both of the litigants will be submitting documentary evidence authored by
the Committee concerning the issues raised in the Declaratory Action. As such the Association
would then have the right to call upon the members of the Committee to explain and/or refute the
submissions. The instant disqualification issue would then be squarely in the same situation as

that addressed in Ford Motor Co.



The Virginia Standing Committee on Legal Ethics has opined that an attorney may act as
a witness for his client if the testimony relates solely to an uncontested matter or to a matter of
formality. See, e.g., LEO # 1064, # 1424. Clearly, that standard would be violated when the
matter to which the attorney could testify is the very basis of the litigation. See Rule 3.7(a)(1),
comment 2 (recognizing that if the testimony will be uncontested, the ambiguities in the dual role
are purely theoretical.) Since the basis of the action by the movants involves the financial
decisions made by Attorney Failmezger in his capacity as a member of a committee of the
Association, his testimony would not be inconsequential or uncontested. However, the policies
and considerations which support the "witness advocate" rule do not permit the committee to
restrict its application solely to matters before a jury.” 1998 Va. Legal Ethics Ops. LEXIS 3

(decided under prior DR5-102).

An additional conflict of interest may be stated by the attorney’s personal interest in the

outcome of the litigation which may result in the impact of his personnel assessment by the HOA

(2) there is significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.

Va. Sup. Ct. R. pt. 6, sec. IL, 1.7(a)(2).

Here, the attorney’s personal interest as a member of the same association he is seeking
recovery from creates conflict of interest. The attorney is a member of the association as defined
in Va. Code Ann. § 55.1-1800. There have been no factual disclosures that this potential conflict
of interest has been disclosed and consented to by the client. Wright v Kincheloe, 81 Va Cir 277,
277 (Cir Ct 2010). However, the convergence of personal and professional conflicts of interest

further supports the need to disqualify Attorney Failmezger.



CONCLUSION

In light of the fact that Attorney Failmezger will be a necessary fact witness to an issue
that is the crux of the Movant’s challenge, a contlict concerning the role Attorney Failmezger
will take has been established. He will be a necessary fact witness. Consequently, he may not

simultaneously act as an advocate for the Movants and must be disqualified.

Corrotoman-By-the-Bay Association, Inc.

Of Counsel

Glenn E. Ayers (VSB #20197)
Lafayette, Ayers & Whitlock, PLC
CrossRidge Professional Park
10160 Staples Mill Road, Suite 105
Glen Allen, Virginia 23060
Telephone: 804-545-6250
Facsimile: 804-545-6259

Email: gayers@lawplc.com

Counsel for Defendant

Certificate of Service

I hereby certify that [ mailed to Carl E. Failmezger, Esquire, Post Office Box 700,
Lancaster, Virginia 22503 and by email (carlfailmezger(@gmail.com) a true and exact copy of the
foregoing Brief in support of Plaintiff’s Counsel to be Disqualified due to Conflict of Interest, on

this 19" day of July, 2024.
=N

Glenn E” Ayers




VIRGINIA: IN THE CIRCUIT COURT OF LANCASTER COUNTY

Michael Carter,

Maria Merkowitz,

Sheena Nicholas,

Amanda Sanders,

and Michael Arthur,

Members of the Corrotoman-By-the-Bay
Association, Inc.

Plaintiffs, Case No: CL24-181

V.

Corrotoman-By-the-Bay Association, Inc.
Board of Directors,

Nt N N Nt N Nt N N s st N Nwnt e Nt et ot

Defendants

Motion for Removal of Plaintiffs For Lack of Standing

Comes now the Defendant, Corrotoman-By-The-Bay Association, Inc., Board of
Directors, the “Respondents” and referred to herein as “Defendant” (the “Association”), by
counsel, and files this Motion for Removal of Plaintiffs Michael Carter, Sheena Nicholas,
Amanda Sanders, and Michael Arthur as Plaintiffs (“Movants™) in the Motion for Declaratory
Judgment and Injunctive Relief hereinafter referred to as the “Complaint” and states the
following:

1. Corrotoman-By-the-Bay Association, Inc. is a Virginia non-Stock Corporation
operating as a property owners association (“POA™) subject to a recorded declaration,
(“Declaration®) articles of incorporation (the “Articles™) and bylaws (the “Bylaws”). Attached to
this Motion are complete copy of the Declaration, Articles and Bylaws as Defendant’s Exhibit 1.

2. Membership in the POA is created by ownership of a lot in the community subject
to the Declaration, Articles and the Bylaws.

3. The Declaration in Art. I (e) and (f) defines owner and member as “the equitable
owner whether one or more persons...” and member is all those owners ....as provided in Art III,
Section 1 hereof.”

4. The Bylaws, in Art II “Membership” Sections 3 and 4 subjects membership to
payment of annual assessments. Failure to make timely payments of annual assessments results
in the member no longer being in good standing in the POA and loss of use and enjoyment of
Association properties and voting rights.

Page 1 of 3



3 To maintain an action against the Association based on membership rights granted
by the Declaration and the Bylaws, the plaintiffs must be the all the equitable owners of a lot and
must be in good standing. For this Court to have jurisdiction on the parties to render relief as
requested in Plaintiffs’ Complaint and for any liens against lots in favor of the Defendant, should
Defendant prevail, all equitable owners of a lot are necessary parties to the Complaint.

6. Upon information and belief and based on the Lancaster County GIS records,
Michael Carter owns his lot with Kelly A. Carter. Kelly Carter is not a Plaintiff and therefore
Michael Carter lacks standing without Kelly Carter.

7. Upon information and belief and based on the Lancaster County GIS records, Sheena
Nichols owns her lot with Andrew Nichols. Andrew Nichols is not a Plaintiff and therefore
Sheena Nichols lacks standing without Andrew Nichols.

8. Upon information and belief and based on the Lancaster County GIS records,
Michael Arthur owns his lot with Beth S. Arthur. Beth S. Arthur is not a Plaintiff and therefore
Michael Arthur lacks standing without Beth S. Arthur.

9. Upon information and belief, Amanda Sanders, is not a member in good standing
due to failure to pay annual assessments for one or more years and due to being delinquent in
payment of annual assessments is not in good standing and cannot be a Plaintiff.

Wherefore, for the foregoing reasons and authorities stated, defendants request this Court
to grant this Motion for Removal of Plaintiffs Michael Carter, Sheena Nicholas, Amanda
Sanders, and Michael Arthur as Plaintiffs (“Movants”) in the Motion for Declaratory Judgment
and Injunctive Relief.

Corrotoman-By-the-Bay Association, Inc.

By //C\\ -

Of Counsel

Glenn E. Ayers (VSB #20197)
Lafayette, Ayers & Whitlock, PLC
CrossRidge Professional Park
10160 Staples Mill Road, Suite 105
Glen Allen, Virginia 23060
Telephone: 804-545-6250
Facsimile: 804-545-6259

Email: gayers@lawplc.com

Counsel for Defendant

Page 2 of 3



Certificate of Service

[ hereby certify that I mailed to Carl E. Failmezger, Esquire, Post Office Box 700,
Lancaster, Virginia 22503 and by email (carlfailmezger@gmail.com) a true and exact copy of the
foregoing Motion for Removal of Plaintiffs Michael Carter, Sheena Nicholas, Amanda Sanders,
and Michael Arthur as Plaintiffs on this 19" day of July, 2024.

S

Glenn E. Ayers
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_ THIS DEGLARATION,

y NORTHERN NECK RECREATIONAL DEVELOPMENT o t
CORPOR.&TION. Hereoinafter called nevclopara. . ~

' WITNESSETH: ' : / ‘

. -

WHEREAS, Developer is the owner of the real property
described in Article 1T of this ducl.a.rati.on and dosires.to create thereon
a residential community with permanent parka, playgrounﬁn, open spaces
and other cammon faciliies for the he.nel’i.t of the sald community; and
' WHEREAS, Developer dasires to provide for the preservation
of the values and amenities in pald community and for the maintenance f
of said parka, playg:ounds, ©pent ppaces and other common facilities;
’ and, to this end, desires to subjoct the real property deocribed in Article
; n;togethur with euch additions as may hereafter be made thereto (as
pxov'ided in A:w:le ) to the cnvena.nt-, restrictions, casoments, charges
and liens, hurotnnfter sat forth, each and ull of which fs and are for the
benefit of said property and each owner tharaof; and
WHEREAS, Deéveloper hag demad it dosirable, for the efficient
Do Preservation of the values .and amenities in said community, to create
an agency to whicl should be delegated and ansigned the powors of
maintaining and admin.istering the community propertisa and iaciliﬁaa 5
and administering and enforcing the covenants and restrictions and

collecting and disburping the aesesaments and charges horeinafter created; .

and .
WHEREAS, Developer will incorporate or cause to be

incorporated under the laws of the State of Virginia, ap a non-profit

P corporation, The Corrotoman By The Bay Association, for the purpode

of exercising the functions aforesaid;

§

1

i NOW THEREFORE, the Developer declares that the real propa:ty

| described in Article II, and such additions thereto an may heroaita:- be .
made pursuant to Article I hereof, shall be trancforred, sold, conveyed -

i ; :
' , and occupied subject to the covenants, rostrictions, eagements, charges,
l and lens (sometimes referred to ag V'covepants and restrictions') heoreine

aftar sct forth,




ARTICLE 1
DEFINITIONS

g 149 mat 61 -

Saction 1, The following words whesy wsed 1a this Declazation or
asy Supplemental Declaration {unless tho context chall prohibit) shall kave
the following meanings: ' . )

. (a} "Asacciation" shall mean and rofor to the Gorrotoman By
Tho Bay Assaciation,

(b) "Tha Proporties” shall mean and refoy to all such existing
proportios, and additlons thereto, as are subject to this Doclaration or
any Supplemental Declaration under the provisions of Artiele II horeof. - .

{¢) “Common Propartiea® shall mean and rote? to those arcas of
land shown on any recorded subdivision plat of The Properties and fntended
to be devated to the common use and enjoyment of tha ownera‘of the Properties.,

(d) "Original Lot" shall .maannad ralar to any plot of land shown
upon any original recorded subdivision map of Tho Properties with the
excoption of Common Properties as heretofore dofined, ’

(e) “Ownor" shall mean and refor .to the equitable owner whathex
on¢e Or more persons or antities holding any original lot, whether such
ownexship be in foo simple title or as lard contract vendee, netwithstanding
any applicable theory of the mortgage, Shall not mean or refer to the

mortgagee except if tho mortgagee bas acquired title purguant to foroclosure .

of any proceeding in Meu.of foreclosure.
(f) *Mombes" ahall mean and rafer to all thoso owners ‘who are
mombers of the Asgeciation as provided in Article X, Section 1 horcof.
ARTIGLE It

PROPERTY SUBJECT TO THIS DECLARATION:
ADDITIONS THERETO

Section 1. Existing Property. The real property which is, and
ohall be keld, transferred, sold, conveyed and occupled gubject to this
Doclaration is located in White Chapel Magiatorial District, Lancaster-
County, Virginia, and is move particularly deseribed as follows:

PARCEL ONE: Al that cortain lot or parcel of Jand lying on the

Wostern branch of the Corrotoman River, containing threa hundred

{300) acres, more or less, but convayed.in gross and not.by the

acre, ard being tho identical land in which a ono=half (1/2) intereat

-in tho same was conveyed unto the gaid Francif’W. Jonkins by

“l -
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s deed of Raiph C, 3&4&?& vﬁ{e.s, ted M:¥ of 1950, and of rocord
. inghe Clerkly Office of the Cixcuit Court of aaid County ia Deed
Book 89 at Pago 199, and also being the identical land in which a
enc~half (1/2) undivided intorest in the same was cenvoyed unto the
said Francis W, Jenking by deed, of the said Ralph C, Talbott and
wife, dated July of 1955, and of record ao aforesaid in Deed Book
103 at Page 53, 0o ohown ona plat of survey maodo by Charleg E,
Tomlin, Jr., Gertifled Land Surveyor, dated November 29, 1965,
attachod hereto, made a part hereof and rocovded hezowith, .
referonce is horeby exprossly made to both of tho said deeds and
to the said plat for e further and more complete description of
the herein described Property, .
. PARCEL TWO; AL that certain lot or parcel of land containing .
. ’ twelve gud eightysone onc-hundredthe.(12, 81) acres, more or leas,
e ] - but convoyed in gross and not by the aere, and situate, lying and
. . being botween the aforedescribed Parcel Ono and the State Kighway
and boing the identical lot or parcel of Jand. conveyed unto the said
Francie W, Jenkins by daed of Jos T. Chambers and husband
and others, dated September 23, 1965, and of rocord as aforesaid in .
Deed Boak 142-at Page 211, as shown on the aforesaid plat of survey,
- reference is heraby expressly made to said deed and to said plat for
a further and more completo description of the haroln deocrihed
property. . Te—
Section 2. Additicnal Lands moy bacome subject to this Declaration,’
(a) Tho Doveloper, ita successors and assigns, at any time prior
to Decemmber 31, 1976, shall have tho right to bring additioral lands into the
ocheme of this Declaration. Such proposed additions if made ohall becemo
- subject to assesoment for theie Jjust ehare of Association eaepmes: The
. Common Propesties within all guch additions shall be devoted to the common
. uoo and enjoymeont of a1l owners of properties which are subject to this
Declaration, The Developer's rights to bring additional lands into the
Declaration shall ot bo held to bind the Developor, its successord or aasigns,’
to make ths proposed additions or to adhere to the schams in any subsequent
developmont of the land described hereln, The additlons authorized undor this
"and the succeoding subegections shall be made by £iling ‘of rocord a St'gpla- . )
mentary Declaration of Covenants ard Restricticns with zeapect to the additfonal
propexty which shall extend the scheme of the Covenants and Restrictions
of this Declaratien to such propmty, Such Supplementary Declirations
may contain such complementary additions and modifications of the Covemants
and Restrictions contained in this Declaration as may be nocessary to refloct
tho diffexent character, if any, of the odded properties and as are mot incone
. sistent with the schems of this Declaration, In no ovent,’ however, eball
" such Supplementary Doclaration rovoke, modify or add to the covemamts |

ostablished by this Declaration within the oxioting property,

' . -3 e
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(b) Other Additione. Up?n approval in writing of the Association
pursuant to a voto of ita membera as prc'wided in .ies Articlos of Incoxporation,
the owner of any property who desires to add it to‘the acheme of this
Declaration and to eubject it to the jurisdiction of the Association, may ﬁle
or record a Supplementary Declaration of Curvqn?nss aud Restrictions, as
described in oubesection (a) horeot. '

{c) Morgors. Upon a morger of consolidation of the Association
with anothor association as provided 5n its Arsticles of Incorporation, its
properties, rights and cbligations may, by opezation of law, be tra.naier:ca
to another surviving or consclidated aasod&ﬂm: or, alternatively, r.‘im
properties, rights and obligations of anothexr asscciation may, by operation
of law, be added to tho picperuca. rights and obligations of the .
Associaticn as a eurviving corporation pursusnt to a miergers The surviving
or consqudatod agssoclation may ad.miaﬂstex the covenants and yestrictions
established by this Declaration within the Existing Prope;:ty togother with
the covenante and restrictions established upon any other properties as
one scheme. No such merger or conaolid;tim. however, shall effect
any revocation, change or addition to the Covenanta ostablished by this
Declaration within the Existing Propozty/oxcept as horeinafter :pxovﬁed.

ARTICLE I . '

MEMBERSHIP AND VOTING RIGHTS "IN THE ASSOCIATION

Section 1, Membexrship.

(a) Every porson or omtity who holds an equitable intezest or
an undivided equitable interest in any original lot whethor as land contract
vendee or feo holder being subject to these covenants and to asscsnmexit
by the Association shall be a member of the Association provided that any
such peraon or ontity who holds such Sn;exent merely as a security to;' .
the porformance of an cbligation shall mot bo a member.

(b) Porsons not holding an interes: in any lat may becamse acn-
voting members of the Association under torms and conditions prescribed
by the Board of Diractors,

Section 2, Voting Rights.

Tho Associatica shall have ono class of veting membership. Voting
members ahall be all thogo mombozra who !wlg.tho intaxasts rggp.ired for

7
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Membership in Article Il in Section 1 (a) above,” When more than one
person holds such intersst or intexests in any otlg‘h:al tot, an ouch‘
peraons ‘shal2 ‘be momberd and the vote for, auchlo: ghail ba exercised
as they among thwelves determlnn. l’nno ovm ghall more than one
vote be caat with respoct to any anch Origiml Lot,
ARTICLE IV
FROPERTY RIGHTS IN THE COMMON PROPERTIES -

Secticn 1. Momberat Easuneats of Enjoyment, Subjoct to tho
provisions of Article IV in Section 3, every member shall have a right
and easement ¢f enjoyment in and to the Common Propextios and euch.
mm@ ehall be appurtenant to and shall pass with the title to every
Original Lot, ' '

Seoction 2, Tiﬂ.a to Common Propertiss, The Developer may -
retain the logal title to tho Commen Propertiss until such time as!' in the
opindon of the Developer, the Association is able to maintain the same

and to moet any cxisting cbligatichs which may be a lion thereon, motwith-

standing any provision borein, tha Developer bereby covenants, for itaelf,
its successors and assigns, that it shall convey the Common Proporties
to the Association not later than Jamusry 1, 1973,

Section 3, Extent of Members' Easements, The rights and
easemonts of enjoyment created horeby sball be :;ubjectto the Io!luwhg:'

(a) The right of tho Developer and of the Association,’ in
accordanco with its Articles and By.Laws, to borrow money for the
purpose of improving the Common Propoxtios and in aid thoreof to
mortgage said properties. The membera' rights and casements in the

Common Properties shall bo subordinate to any mortgage given by the

‘Developer or Assoclation as sacurity for funds borrowed for the said
improvements. Any indebtedness which shall be created for the purpose
of maldng improvements to the Common Proporties shall be an obligation
of the Association,” In the event of o default upon any such mortgage,
the lender or mortgageo ehall kave all the rights afforded under the )
mortgage or security agreement and under the lawa of the State of
Virginia, including the right aftor taking possession of The Properties,
to chargo admission and other fees e @ condition to continued .enjoymext

.
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by the members, and if necoseary to.open the’enjoyment of s{xch praopexties ~
to a wider public, If the mortgage:indebtedneas s satisficd and posgession

of the Properties returned to the Agsociation, all rights of tho membeys
hereundcr.ahau bo rostored; and .

{b) The right of the Association to take such steps as are reagcnable
and nocessary to protect the above described propertios against foreclosuxe;
ad .

{¢) The right of the Association, ac provided in its Articles and
By~Laws, to suspend the enjoyment rights of any membor for any period
aot to exceed thizty (30) days for any infraction of its published rules and
rogulations; and .

{d) Tho right of the Asgociation to chargo reagonablo admission’
.asd othor fees-for use of the Commaon Properties, )

ARTICLE V .
COYENANT FOR MA!NTENA.NGB ASSESSMENTS

Saction 1, Creation of the Lien and Peracnal Obligation of
Asgcgomonts. )

The Developor boing the owner of all Tha Proportiea hexeby
covenants and each subsequent owner by acceptance of a conirayahce therefor,
whether oz not it shall be expressed in any oucl; decd or conveyance, bo deemed
to covenant and agree to pay to the Association: (1) annual assessments or
charges; (2) special assegoments for capltal improvements, such assessments
to be fixed, established and collected f:om time to time as hereinafter pro-
vided. The annual and special assessments, togather with such intorest thercon
and costs of collaction thoraof as .hareha{tor pmvi.ded. ghall be a charge o
the land and shall be a contimuing lien upon the property against which each
asgesement is made, Each such assessment, togsther with such jnterest
thercon and cost of collection thercof as hereinaftor provided, shall be a
charge on the land and shall be a contizuing lien upon the property against which
cach such assessment is mado, Each such assessmont, togother with such
interest therecon and cosot of collection thexeof as hereinafter provided, shall
also be the personal obligation of tho. person who was the Owner of stch
propexty at the time when the assessment fell due,

Section 2, Purpose of Assessments.” The assessments levied by the
Asgociation shall bo used cxclusively for the puzpoa’a' of promoating the

' recreation, health, safety and welfare of the residents in The Propertiocs and

-6~
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in particular for ﬂ:c knprovement ‘maintenance of properties, aervices
and facilities devoted to thia purpose and xolatad to- tha use and enjoyment
of the Comzmon P:opertha and of the homes situated upon Tho Properties,
including but not umitod to, the payment of taxes and insurance thereon and
repalr, rephcmt and additions thoreto, -and for the cost of labor, equip-
ment, materials, management and supervision thereods

Section 3. Basis and Amount of .Ammal Agaesamentgs The annusl
assessment shall be §28.50 pox originel lote Tho Board of Directors of
the Agpociation may, after consideration of current maintenance costs and
future noeds of the Asgociation, fix the actual asscosment for any yoar at
a legser amount.

Section 4. Specisl Asgesamaent for capleal Improvements. In
2ddition to the annual agsansments suthorized by Sectlan 3 heroof, the
Asgociation may lovy in any agseasment year & special assessment, applicable

-  to that 'yoar only, for the ‘purpese of defraying, in whole or in paxt, the cast
of any construction or reconstruction, unoxpected repair or rcpl.aeo'ment
of a described capital imyroyemént upon the Common Properties, including
the necesaary fixtures and personal property related thereto, provided any
auch assessment chall have the nffirmative of twosthirds (2/3) of the

votes of all voting membors who are voting in porgon or by proxy ata
meating duly called for this purpose, written zotice of which ahall be sent
to all members at least thirty (30) days in advance and eball set forth ths
purpose of tho mcating.
Soction 5. Change in Basis and Maxirum of Anmal Assepssmentse

Subjoct to the limitations of Section 8 horeof, and for ths poriods tl;ore-
in epocificd, the Association may change tho maximurn and basis ou!w
asgessments fixed by Section 3 hereof prospectively for any such period

* provided that any such chinge shal) have the nssent of two-thirds (2/3)

. of the voting members who are voting in person or by proxy at & meating
duly called for this purpose written notice of which shall be sent to all
members at loast thirty (30) days in advence and shall set forth tho
purpose of the meating, provided further than the limitations of Secﬂon 3
hereof ahal-lnot apply to any change in the maximum and basis of the
asscsements undertaken as an incident to a morger or consolidation inwhleh‘

S

-4 ¢ e— ———— & . snewe P -— -

" -



G e $0e. @ G MM ABtma . sy esmemiae @ sem noim

sk 149 ne 67
the Aggociation ig authorized to pairt‘icip.m under its Axticles of
Incerporation and under Article 'n. Section 2, .hereofo .
Section 6. Quorum for Any Action Authorized Under Sectious 4
and 5. *The quorem roquirod for sny astion authorized by Sections 4 aud

5 heraof shall bo aa followss . .

At the firat rhseting called, as provided in Sections 4 and 5
horeaf, the preaéuce at the meeting of Mombexrs or of proxies,: eatitled to
cast sixty (60) per cent of all the votes of the membership shall constitute .
a quorum. If the required quorum is not forthcoming at any meeting,
another meeting may be called, subject to the notice requirement set forth
in Sections 4 and 5, and the required quorum at any such subsequent meoting
shall be oneshalf (1/2) of the required quorum at the preceding mou'n.a. . '
provided that 50 such subsequent meeting shauboﬁe!d'n;oxetha'n sixty -

(60) days following the preceding meeting, . . -

Section 7. Date of Commoencement of Annual Assessments: .

Duc Dates, The annual asgessment provided for herein shall comcace'
on the first day of March, 1967. The aasessment for each succeeding ' .
year shall bocome dus and payable on the first day of March of each
' yeaTs No adjustments or prorations of asgesaments shall ba made by the
Assoclation. For purposes of lavying the assessment, agsessments ghall
be considered as paid in advance and shall ba levied against any property
which ia subject to this Daclaration or Supplementary Declarations. . The
duo dates of any special agsessment ;mdu Section 4 horeof ghall be fixed in
the Regolution authorizing such assessment, a
Section 8, Dutiss of the Board of Directors. The Board of
Directors of the Assoctation shall propare a roster of the properties and
assessments applicabla thoreto at least thirty (30) days in advauce of such
aggogsment due dates Such aseessment roster chall be kept ia the office

- of the Assoclation and shall be open to inspection by any owner.

Weritten notice of the asseasment shall theronpou be seut to

avery owner subject therato.
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The Asscciation shall upon demand at ony t!mo {furnish to any
er lable for said assegoment & ec:ﬂ.ﬁcato in writing signed by an
officer of the Aaaociaﬁon. getting (arth whethex said aueaammt hao been
paid. Such eartlﬂcate shall be conhaivo evidence of payment of any
assosumont thorein otatod to have been pddq
Section 9. Effect of Non-Poyment of Asscssment: The Perscnal
Obligation of the Ownery The lien; Remedies of A?ﬂociaaon. X the
assessments are not paid on the date when due (boing the dates specified
. in Secticn T hereof), then such asscssmont ehall becomo delinquent and
shall, togethor with cuch interest thezreon and cost of collection thereof
as hercinafter provided, thereupon becoming a continuing lien on the
property which shall bind such property in the bhande of the then owner,
hio heirs, deviscca, poracnal representatives and asnigno. The personal
obligation of the thenm;r to pay such asgesoment, howover, shall | |
romain his porsonal cbligation !or.tho statutory period aad shall not
pass to his euccogsors in title unless exprossly assumed by tkem.

If the assosoment is not paid within thirty (30) days after the due
dato, a penalty fcc not to exceed $2,00 ohall be add.ad thereto and from -
that date interest at the rate of gix (6) per cent per annum may be added
to the dolinquent balance and penalty and the Agacclation may bring an
action at law against tho owner personally ohl!gntcé to pay tho same or _
to forecloae the lien against the proportys There chall be added to such
asgeosment, delinquent foo oad interest, the coot of preparing and filing
Complaint in such action and in the event that Judgment ia obtained, euch
Judgment ohall include intexest on the total amount as above p:ovidea,
a.nd reasonable attorney's fee to be fizied by tho couxt together with the
eonta of the actions

Sectlon 10. Subordination of the Lion to Moztgages. The lien of
the assessments provided for herein rhall be cubordinato to the lien of

cpe

any mortgage ox mortgages now or hercafter placed upon the propertics
subjact to aspossment; provided, howsver that such aubordiyﬁm ghall
apply cnly to the assessments which have bocome duo and payable prioi-—to_
a salo or tranafor of such property purcuant té a decreo of foreclosure,

or any o‘ther proceeding in Heu of forecloouze. Such sale or transfer

shall not releve such property from liability for aseeasments there-

. -9-
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after becoming due, nor from the len of any such subsequent assesament.
Section 11, Excmpt Property. The following property subject to

this Declaration shall be exempted from the asaeasments, charge and liea

creatéd horein; (a) all pxopotti;a to th.e eo;tm'of any easement or

other interest therein dedicated and accopted by the local public amthoziiy

a;sd devoted to public use; (b) all Common Propoerties as defined in

Arxticle I, Section 1 hereof; (c) all properties exempted from taxation

by the la.wa of the Stata of Virginia, \;ponthetoma and to the extent'

of such legal excmption. '
Notwithetanding any proviasicns horein, no land or improvements

devoted to dwelling use shall bo exempt from’'giid assesements, charges

or liens. .

ARTICLE VI
ARCHITECTURAL CONTROL COMMITTEE
Section 1. Review by Committass No building, fence, wall or

other structure shall be commeaced, erected or majntained upon the
Propertle.a. nor shall any exeerior additien to or change or alteration
therein be made until the plens and spocifications showing the nature, lind,
shape, height, matorials and lecation of the same shall have been submitted
to and approved in writing 85 to harmony of external design and location
in zelation to surrounding atructares and topograghy by the Board of
Directors of the Aggociation, or by an architectural committee comaposed
of thxce {3) or more reprosentatives appointed by the Board. In the
event gaid boaxd or its designated committee fail to approve or disapprove
such @esign and location within thirty (30) days after said pla:ns and
specifications have been submitted to it, or in any event, ifno suitto
enjoin the adtiiﬁon, alteration or change has been commenced prior to
the completion thereof, approval will not bs Tequired and this Article
will be deemed to have baen fully complied vuth.
ARTICLE VII
BUILDING AND USE LIMITATIONS

Section 1, All lots of Corrotoman By The Bay Subdivision shall be
limited to residential use, with the exception of well lots, recreaticnal axeas
and reserved areads ’

L ad o
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.No building shall b erected, altered, placed or permitted to
remain on any residential lot othor than one or two faxily dwelling and
private garagos or outebuildings ircidontal thereto. Al dwellings on
water front lots must have a minimum e?clnsad Living arca of 820 square’
fact axclusive of opon porches or attached garagos, All dwollings on
oll back lots must haye & mintmuin encloged living area of 650 square
feot exclisive of opan porches or attached garages. All structures ehall
be completed on the extorior within aix (6) months from start of construc-
tion, No dwelling of o temporary nature, trailer, basamept,' tent, shack,
garage, barn or cther out-bullding shall be occupicd or stored on any
rosidéntial lot either temporarily or permanently, except upen approval .
of the Architectural Committee, No dwelling shall be located nearer than
25 feet to tho front preperty lzo, except upen approval of the Axchitectural
Committos which shall be only in unusual circumstances where ths contour
of the pazticular Jot or lots will not allow bullding in areas beyond 25 feet.
No structure shall be located ncarer than 10 feot from any side lot Mno.-
No sign or any kind of advertioing devico shall be displayed to the public
viow on any reoidentiol lot except one professional sign of not more than
one (1) foot sgquaro,’ other than signs used by a builder to advertise a new
home previously uncccupied, ¢

Soction 2, No animals, Mvestock or poultry of any kind ohall
bo raised or kept on any lot except dogs, <ato or other household pets
provided that they ohall not be aq maintained for any commercial purpose,

Trash, garbage or any othor wasto material shall be kop dn
sanitary conz.aine:s or incinerators, Equipment for the storage or disposal :

-of such materials shall bo-kept in a clean and sanitary condition,’ )

All dwollings must be cquipped with inoide plumbing facilitics,
All sanitary plumbing shall conform with the minimum ragiirements and be
approved by the Health Department of Lancnster County, Vixginia,

Section 3, No well ghall be phcod on any resldenﬁal lot in
Corrotoman’By The Bay Subdivision,

Soctiom 4, Eagsements, Eum axo roserved along aa‘d .
within 10 feet of the rear line and gidelinas of all original lots 4in the eubdiviaion
for the construction and perpetual maintenance of conduits,’ polee, wirves

wll @
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and fistures for electric lights,’ telophones dnd cthor public and quasipublie
utilities and drainage and to trim any trecs which at any time may interfere
or throaten to interfers with the maintenanco of such lines with xight of
ingrese “and egress from and acyoss 6aid premises to cmployees of said
utilities, Said easement to also extend along any cwa;or's gide and year
property lines in cases of fractional lots, rhé porson owning more than

one lot.may build on such lot lino and the cagemont shall ba inope'rae&;ro as .

to said line provided that such building shall bo placed thereon priox to tho
instigation of use of this eanement for ome of the forogoing purposes.

It shall not be considered a violutl?n of the proviaion of eagement
if wires or cablea carried by tmeh pole linos pasa over somo po:ﬁon of
said propertics not within the xten foot vddo casgment as long as such .

11inecs do not hinder the construction of buildings on the property

Socﬁon 5. Variance, The purpose of the forogoing Building and
Use Limitations being to insure the use of the propestias for attzactive resie
dontial uses, to provent nuisances, to prevent impafxment of the attractive=
ness of the property, to maintain the desirability of tha Community and
thoreby securo to each owner tho full benefits and enjoyment to his home
with no greater restriction upon the free and undisturbed .use ot his prope -
erty than are necessary to ingure the same advantages to othor owners.
Avy reasonable change, modification or addition to the foregoing shall be
considored by the Developor and the Assoclation and if so approved will
then bo submitted in writing to the :abntthg property owners and if 50 cone

. sented to in writing shall ba recorded and whnn recorded ohall be binding
as the ozlginal Covenanta,

The foregoing Building and Use Limitations shall not apply to the
Common Propertics,

ARTICLE vt
GENERAL PROVISIONS
Socuon 1. Dmtion. The covenants and restrictions of this
Declaration shzll run with and bind the land and ohall inure to the benafit
of and be enforceable by The Association,’ or the owner of any land subject
to this Declaration, their respectiva legal xepzesentatives,’ beirs,
successors, and aseigna for a term of twenty, yoars from the date this

- 12« H : N
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' DEVELOPMENT GORPORATION, by resolution of its Board of Directors,

mmmwf.

Declaration is rocorded, after which time gald covemts shall be auto-
matically extonded for succesoive porloda of ten (20) yearo unless an
instrument signed by the then owners of two-thirda of the original lots
has been recorded, agresing to change “satd c'd:nnwn and rostrictions in '
whole or in paxt. Provided, hom;ver. that no such agreement to chango
shall be effective unless ma:ri? and recorded three (3) years in advance of .
the effective date of such change, and \;.nlz_ﬂs written nptice of the proposed x
agreement is soat to every owrier at least n.‘!néty (9.0) days in advance of any .
action takene )

Section 2. Notices. Any aoﬁc‘c required to bo sent to any member
or owner under the provisions of thio Declaration ghall be deemed to have
been properly aent whea mailed, poetpai.d to ths last kmown address of
the person who appears as 3 member or owner on the records of the
"Association at the timae of such mailing, .

Section 3.. Enforcement. Enforcemeat of these covenants and
restrictions shall ba by any proceeding at law or in equity against any
pergon or persons violating or attompting to violato any covensat or .
restriction, either to restrain violation or to recover damages, and against )
the land to enforce any len created by these covenants; and failure by the ° '
Asagociation or any owner to enforce any covex;ant or restriction herein
contained shall in no event be deomed a waiver of the right to do so there«
aftex.

S ——. "

Section 4. Saverability., Invalidation of any ono of these covenants
or reotrictions by judgmant or court order shall in no way affect any
other provisions which M romain In full force and effoct.
IN WITNESS WHBREOF. NORTHERN NECK REGREATXONAL -—

———— -

has ez;uaed these prosents to be executed and to be aigned by ite President .
and it Corporate seal to be dffixed hereto this E i day of ur
1967. .
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STATE-OF MICHIGAN S
COUNTY OF INGHAM, to-wit:
I,__Helen F. Clark __, a Notary Public in and for the
County and State aforesaid do certify that Don L. Foote and Rs S, Mickey,
Ir., Prooident and Secretary respectively, of the Northern Neck ' ]
Recreational Development Garporation, whose names are sigaed to the
foregoing writing bearing dato the _3th day of _pmpdune 1967,
have uck:;wlndgea the same bafore me in my County aforesaid. .
Given under my hand this 9th doy of 8y ,)0&5- , 1967, )
My comumission expires cn the : 10thday of Apri) , 19.7%
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ARTICLES OF INCORPORAT 10N

OF
CORROTOMAN-BY-THE-BAY ASSOCIATION
WE [IEREGY as.‘sg'clatq'f? form o ‘non-stock non-proflt corparatian
undor the provisligns of Chapter 2 of TItle 13,1 ot the Code of Yirglulo

shd to thet ond set forth tha following:

ARTICLE |
The: nama of the corporion shall. be CORROTOUAN-BY~THE-HAY
ASSCCIATION,, .
ARTICLE {1

- tha. pt_.vfpotiis;tg'r‘ which this. corporation Is formod ara:

{a)  To muldfaln snd.preserve common propartles and rocreetlonu}

-f;c’o;i Itlos. ewnud by tha tsseclation for the bepefif ot the Jot caner

wBmbars ot the. aégog[a;ﬂon.
‘ tb) To provide recreational facllities as authorizea by the.
zssoclation ‘members.,

(c) To genord) ly prserve 8nd conserve the:natural aspects of ths
comon propartiés,.

{d) To promots: the censervatlon and purl flcation of public wators
In the Corrotoman: Rivue, ,

) . MRTICLE 111,

.

Tﬁo cbrg‘orgﬂgli shii{ have a_:ll tho powors grantes untor Title

Y
4

15.1-205 of tho Coda 6f-Virginla, 83 amnded.
©ot mmeEny
Mombers mugt be selocted by the Board of ‘Directors and purchase a
lot [n Corrotomanzby~the=Bay, Hh|te Chapel District, toncastor Counry,

Virginio, Euch membor ohall have one vote per tot owned |n Corrotoman~

by-tha=Bay In the mansgeiman} of the -atftalrs of the corporstion, lncludlmj

tho oloetian ot the Board of Directors.

.

‘o
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ARTICLE ¥
The post oftlce eddross of the faltiel reglstered ofilco Is

P.0, Box {21, Mollusk, Virginla, 22517, The noma of +he Initlal.
reglstorad sgent of .the corporaticn shall be Georgo R. Falimozger,
who ls a resldsat of Virginle and & member of tha VIr-gluln Stare bar

Jond-whase dusinoss wdrass - .-
1s:P.0. Sok l!l, Mollu;k, Lancastcr w.mvy, VIrglnlu. 2317,

- - 4

<

‘ ARTICLE Vi
'Five Diroktors ‘shall .constitute the orfglnal Board of Directors,
of the corporaticn, thase Directors belng as follews: '

Gregory T. Haug‘an 8604 Grimsby Court
. ) Rockville; Marylaad, 20854

Parry S. Finney, dre ° 8509 Crown Flace
Alexendria; Virginla, 22303

" Jamss A. Downs . . Ps O..Bo0x 216
. Mollﬂsk. Viegliala, 225’11

) Gatty Yon Blon: - ma Siidal| Lane
Sprlngfleld. Vlrgola, 22151

George R. Falimzger P.0, Box 121
) Mollusk, Virginla, 22517
. . ARTICLE VI ’
. The purposes of the corporation are axclus|vely noh~prot It and ao
part of the proceeds or assats.shall -lnure to ttie benef1+ ot eny Individual.
IN WITNESS WHEREOF, we heva heéreunto set 'our hands and seals:

jb‘u’ ‘y,a-' i 1—-4 toies ety [SEAL)
regory u,gan

~

! T Hows A loreres {SEAL)
v/ yon Ulon o
u& -%
~ )"-( C o2 (szaL)
. Fallmdzyer®

Signed thls 22 r .day of A/WA/ ' 1970,






