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Abstract

The industrializing economy of Brazil possesses many favorable
competencies and capabilities owing to its cultural diversity, its
growing technological know-how, and its expanding
entrepreneurial class. It also boasts a number of intellectual
property-rich companies in the life sciences and information and
communication technology sectors whose capacity for
innovation has yet to be exploited. Brazil, however, suffers from
a deficit in core human capital and lacks a market-friendly
enabling environment that incorporates strong intellectual
property right protections. These deficiencies have largely
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prevented Brazil from developing the cutting-edge indigenous
know-how and commercial innovations that could dramatically
improve Brazl's future scientific, technological and economic
growth prospects.

Unable to resolve its national dilemma itself, the Government of
Brazil, has worked alongside numerous developing countries
and activist civil society organizations within multiple
international fora to promote a new global knowledge paradigm.
Such paradigm discounts the value of private intellectual
property rights in promoting innovation, and calls for scientific
and technology-based knowledge and information, and the
commercialized products and processes derived from it, to
become, as a matter of international law, _universally accessible,
_open source', and essentially _free of charge' to emerging and
developing economies, i.e., _public international goods'.

The following article documents Brazil's efforts and then
disputes the various rationales advanced by proponents of this
new anti-private intellectual property paradigm. It emphasizes
how patents and trade secrets are forms of exclusive private
property which are entitled to legal protection as inalienable
constitutional, civil and human rights. It also shows how patents
and trade secrets are economically valuable assets that are
important to both foreign and domestic investors, especially,
knowledge and  technology-rich  internationally-focused
companies, and explains why the Government of Brazil should
aggressively seek to protect them. This article, furthermore,
analyzes numerous studies that collectively describe how the
establishment of a market-friendly enabling environment that
includes strong enforcement of intellectual property rights will
enable Brazil to attract the research and development-related
foreign direct investment and technology transfers, and to
realize numerous other incidental spillover benefits, that will
dramatically improve its domestic industries, enhance its
educational and health systems and satisfy its national
innovation needs.
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* This article will appear in abridged and modified form as
a separate article entitled, Brazil's IP Opportunism
Threatens U.S. Private Property Rights, within a
forthcoming issue of the University of Miami Inter-
American Law Review [38 U. MIAMI INTER-AM. L. REV.,
PG# (2006)].

l. INTRODUCTION - BRAZIL MUST
CHOOSE THE RIGHT PATH: INNOVATION
vs. OPPORTUNISM

The Purpose of this White Paper

The purpose of this article is to reintroduce the notion of
private property rights into the current global debate about
the utility of intellectual property (IP) in promoting
scientific and technological invention and innovation.!
This article argues that, if the Government of Brazil
reexamined the elements of and rationale underlying the
international recognition of private property rights,
including intellectual property rights (IPRs) (i.e., patents,
trade secrets, copyrights, etc.) it would see how it could
dramatically  improve Brazil's future scientific,
technological, and economic prospects. This article also
argues that, based on the successes experienced in other
countries that have rediscovered the value of intellectual
property rights, the Brazilian government would inevitably
be able to promote the indigenous innovation, domestic
entrepreneurship, foreign direct investment, and R&D-
related technology transfers necessary to catapult Brazil to
national and international advancement.
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This article, furthermore, explains how, by choosing to
proceed down the opportunistic _open source'/ universal
access path of development, which eschews the concept of
private property, including privately held IPRs, in favor of
plentiful and cheap public knowledge, Brazil risks the
success of its own IP-rich domestic industries. These
include mostly small and medium-sized enterprises, many
of which rely on know-how and innovation to survive and
flourish. In addition, this article explains how
governmental failure to strike the right balance between
private and public property rights when designing a
national innovation system can actually jeopardize the very
public goods — knowledge, technology, human health,
environmental protection and poverty alleviation (i.e.,
economic freedom? ® * as well as political freedom) - that
open source/universal access methods cannot possibly
provide.

Moreover, this article describes the significant and
indispensable role that private IPRs and innovation have
played in the history of national industrialization and
development. It also cites the important distinctions
between the individual-centric (American) and state-centric
(Europe-Japan-China-India) innovation systems that Brazil
must consider as it reevaluates its policy options. Although
there is historical precedent upon which Brazil apparently
relies to justify its opportunistic IP behavior, the previous
international order that fostered such conduct no longer
exists, and the former protagonist nations themselves have
since been in the process of politically and economically
evolving. Indeed, the more respectful of private property
rights and law-abiding emerging and developing economies
in Asia, Latin America and the Middle East have become,
the greater the prosperity and access to healthcare and
knowledge their citizens have enjoyed.
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Brazil Promotes a New Global Paradigm that Favors IP
Opportunism

The Brazilian Government has undertaken a number of
provocative activities internationally within
intergovernmental fora to challenge the established global
system that protects exclusive private property rights,
including intellectual property rights (IPRs), championed
by the developed nations of the Organization of Economic
Cooperation and Development (OECD). These fora include
the WTO, WHO, WIPO, UNCHR, UNDP, UNEP and
UNESCO.>* There, Brazil has assumed a leading role in
helping to promote a new global paradigm that calls for the
current high technology, knowledge and information-based
digital erato become _universally accessible, _open source',
and essentialy _free of charge’ to developing countries —
i.e, _public international goods. Brazil, along with a
growing chorus of developing nations, activists and self-
proclaimed _new socia and environmental thinkers', has
alleged that such an IPR-counter paradigm is consistent
with an expansive notion of _sustainable development
(SD).® 7 Brazil has opportunistically defined itself, for these
purposes, as a_developing' country.

Sustainable development,® as defined in this context, is
premised on the need to secure continuous international
_science and technology IP transfers'® at concession rate
prices.’® Anti-market, anti-private property and anti-WTO
advocates, and increasingly, American internationalists,
believe that this is necessary in order to prevent the
emergence of extreme economic, scientific, technological
and social disparities and popular backlashes against
globalization that will likely threaten international peace
and security.'* 12 * 14 1% These advocates also claim that
such actions are called for within the Millennium
Development Agenda goals so that developing countries
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may liberate themselves from endemic poverty and
ultimately achieve economic and social parity with the
developed world. ' In other words, _sustainable
development', a concept originally articulated almost
twenty years ago, has since been effectively hijacked and
shaped, by politically astute social, health and
environmental activists and socialist-minded government
bureaucrats, into a negative anti-development, anti-market,
anti-private property and anti-WTO doctrine, largely
modeled after the European welfare state.” Many such
individuals have long been able to influence policymaking
in Europe and the United Nations, even without fully
understanding science, technology, economics or trade. *®

However, recent research has shown how the pursuit of
such a negative paradigm of sustainable development
actually harms rather than helps developing country
prospects for scientific, technological and economic
advancement.'® And, prior research, as well, performed by
famous French author and historian Alexis de Tocqueville,
recognized how exclusive private property ownership in
19™ century America held a positive and taming influence
over the dark forces of revolution and war which had then
plagued continental Europe.?

Evidently, the Government of Brazil has been influenced
and encouraged by the populist campaigns waged by
developing nation governments and utopian-minded social
and environmental activist groups (the modern-day
_revolutionaries’) that are aimed at (intended to ingratiate)
the _common people’ - the underprivileged (poverty-
stricken) masses. Comprised of mostly political and
economic socialists, activist nongovernmental
organizations (NGOs), and anti-private property and anti-
free market academics,” % %, these groups are well skilled
in manipulating public opinion and the organs of the United
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Nations to promote an alternative global framework that
minimizes private property ownership rights and the role of
_heo-liberal economics'. Brazilian politicians are also, to
some extent, observing the current political debates within
the U.S. over patent system reform® 2° % 27 and concerning
the utility of the current regulatory framework by which hi-
tech industries commercialize U.S. federally funded
university-based R&D. % ° ** Their goal is to exploit these
debates in order to undermine exclusive U.S. private
property rights both domestically and abroad. **%*
*x*Unfortunately, these crosscurrents have generated more
policy conflict than consensus among the various expert
groups within the Government of Brazil. One may even
speculate that this lack of consensus has emboldened
Brazil‘s ruling party to promote a culture of political and
economic opportunism within Brazil - intended to mask
internal Brazilian systemic deficiencies - that has now
transcended national boundaries.®

Brazl‘s I nnovation Conundrum

The industrializing economy of Brazil possesses many
favorable competencies and capabilities owing to its
cultural diversity, its growing technological know-how, and
its expanding entrepreneurial class. As with any new
global power, Brazil has its own national interests at heart
when it participates in the international arena and seeks to
influence international policymaking. Yet, it also speaks
increasingly for the member nations of the developing
world from which it has largely emerged. This is as much
an honor as it is a serious responsibility.

Brazil is a country rich in entrepreneurial spirit, economic
growth opportunities, and natural resources. However, it
lacks the core human capital®® *” *(to invent) and a market-
friendly enabling environment that incorporates strong
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IPRs (market-based incentives to innovate), and this has
largely impaired its ability to develop the indigenous know-
how and the commercial innovations * that will maintain
and improve Brazil's international economic and
technological competitiveness during the twenty-first
century.”’  This deficit in human capital, namely,
education,** has presented Brazil with a major challenge as
it endeavors to become a world power in its own right and a
spokesperson for the developing world. Brazil also has
other unsustainable domestic spending priorities that
compromise its national healthcare and knowledge
dissemination policies. It has become increasingly apparent
that, in order to remedy its internal problems, Brazil has
helped to design an updated new international economic
order “? for all developing economies.

The Government of Brazil has recently focused on two key
policy areas - global information technology and global
health to help promote the _public international good' of
global knowledge. It has articulated a national and
international position concerning each of these areas that
speaks at one-and-the-same time about the benefits to
society of creating scientific and technological know-how
and innovation, and about the need to make that know-how
universal and accessible to all at least cost. However,
within its own borders, the Brazilian government has been
unable to identify the mechanism that will enable it to
convert Brazil‘ s indigenous know-how into a form that may
be used as a sustainable engine of national and international
economic growth.

To remedy its national knowledge deficit, the Government
of Brazil recently enacted a national technical innovation
law. Its objective is to promote public-private
collaborations for basic research and development and
product/process commercialization between Brazil‘s well-
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recognized public research institutes and universities and
the various sectors of Brazilian industry, especially its
entrepreneurs. Unfortunately, the new Brazilian innovation
law does not incorporate the key elements of the successful
U.S. innovation system based on the Bayh-Dole Act of
1980. Instead, it borrows from prior failed state-centric
innovation models. Most importantly, there does not appear
to be a legal and economic mechanism to transfer, on an
exclusive basis, the knowledge generated as the result of
public, private, or public-private R&D collaboration
efforts, to private companies for the purpose of market
commercialization. There is also no evidence that the
know-how, once transferred to and transformed by
Brazilian companies into useful products and service
innovations, and the associated revenue streams, would be
considered exclusive private property deserving of
protection under Brazilian domestic law.

Private Property and the Established International Order

Clearly, the age-old tension between what is and should be
_private’ versus _public’ property (i.e.,, as concerns both
tangible assets and intangible know-how) and how
governments should protect and regulate each, is central to
Brazil's current dilemma. Political debates over property
rights continue to arise in numerous countries throughout
the world.*® Such debates have taken place, for example, in
China, ** * ¢ India, France, * 48 49 %0 5152 33 pjnjang,
Norway and Sweden> *° the EU,® and the US.”
Typically, they result from objections raised by ex-
communists, newly  reconstituted  socialists®®,
environmental extremists, trade protectionists, and/or
health care and open-source technology activists whom are
dissatisfied with their lack of economic success, influence
or opportunities.”® Their prescribed antidote is to reverse
the process of globalization, and to secure, at both the
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national and international levels, greater public welfare
benefits at the expense of private interests —i.e., they favor
a stated (Public policy of societal parity over societal
progress.®’ In some countries, including Brazil, such groups
have exacerbated the division between these two forms of
property ownership, and have called for the imposition of
more regulation, both nationally and internationally, to
redefine and limit how science, technology and industrial
(IP) know-how should be generated, accessed and
utilized.**

Obviously, each nation possesses the sovereign right to
choose how to balance these two types of property
ownership, including transcendental human knowledge and
creativity. However, that right is subject to the well
established international principles of law, economics and
politics (the _international order) institutionalized % by the
Bretton Woods System — the International Monetary Fund,
the World Bank, General Agreement on Tariffs and Trade
(1948 and 1994) and World Trade Organization (WTO),
and the United Nations System (UN). The international
order was conceived following World War I, and has
since, been successfully maintained by the United States
and other OECD members. Its primary objective continues
to be the preservation of international peace and security
through economic liberalization and trade.

While this order may have some objectionable features, as
has been pointed out, time and again, by the nations of
Europe, and increasingly by Brazil and Argentina as they
speak up on behalf of the developing world it can,
nevertheless, be argued that it has been, and continues to
be, an overwhelming success. It has created the greatest
sustained engine of international economic growth and
prosperity, improved human health and education, and
technological innovation the world has ever known.® As
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complex and elaborate as it has become, this order has
remained, nonetheless, flexible enough to permit
provisional derogations upon demonstration of genuine
national needs and exigencies. Most notable among these,
are the issues of abject poverty, and the potentially serious,
health (epidemic and pandemic) and environmental risks
that are determined, as a matter of empirical science, to
result from technological advancement. In each of these
situations, government policymakers employ principles of
equity and risk management to govern the development,
use and deployment of innovations and technologies, as
circumscribed by legal, scientific, and economic
frameworks designed to balance societal and individual
interests.®*

As noted, the established international order and the
institutions ® that support it are strongly rooted in the
recognition and protection of strong private property rights,
adherence to the rule of law, benchmarked objective
science and economic cost-benefit analysis, and continuous
incentive-based technological innovation. Together, these
principles have reinforced the universally accepted
proposition that private property, economic growth,
industrialization, innovation and trade are good things in
themselves and must be promoted and preserved.

—Fhe fundamental purpose of
property  rights, and  their
fundamental accomplishment, is
that they eliminate destructive
competition  for  control  of
economic resources. Well-defined
and well-protected property rights
replace competition by violence
with  competition by 6%eaceful

meansll (emphasis added).
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This result is not only desirable, but also essential, because
these mechanisms also constitute perhaps the only remedy
to the poverty, ill health and environmental degradation
that pervades developing nations and threatens peace.

—Poverty, not trade, is the
underlying cause of worker
exploitation and environmental
degradation in developing
countries. These social ills are
symptoms of a disease for which
trade is the cure, not the cause. In
the long run, the single best way to
encourage developing countries to
enforce workers' rights and protect
the environment is to transform
them into middle-income countries.
Freer trade is an important
mechanism through which the
United States can assist in
alleviating global poverty, because
it provides an engine for economic
growth in the developing world.
Trade increases economic growth
in developing countries; growth
reduces poverty and its
concomitant social ills.

Trade expansion directly and
indirectly promotes democratic
values by pushing countries toward
policies that are compatible with
democracy. For free trade to yield
the greatest economic gain,
governments must acquire a
healthy respect for economic
freedom, the rule of law, and well-
defined property rights. These
attributes are prerequisites of a
functioning  liberal  democracy.
Trade also contributes to greater
income growth in poorer countries.
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By increasing economic growth,
trade liberalization facilitates
democratization, as  wealthy
countries are more likely to have
stable democratic regimes. Among
political scientists, it is a truism
that freer trade, combined with
international  organizations and
democratic institutions, reduces
violent interstate conflict. Some
studies go further, arguing that it
is economic freedom itself that
reduces the likelihood of warll

(emphasis added). o7

A basic definition of property can help to elucidate the
relationship between persons and things.

—H determines the rights that
persons have in things. Typically,
the existence of such rights is
predicated on two factors: (1)
whether the person has sufficient
ability to control possession, use,
and transferability of the thing; and
(2) whether the underlying policies
of the law are furthered by
bestowing property rights on the
thing. When a person has the
unrestricted right to possess, use,
and transfer a thing, it is granted
property status and the person is the
owner of the thing. When a person
has no rights of possession, use,
and alienation, the thing is denied
property status, and it becomes part
of the public domain. If the right to
possess, use, and transfer a thing is
within these two extremes, the
determination of whether to grant
or withhold property status must be
based on what will further the
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underlying policies of the relevant
body of law. This conclusion is
supported by the numerous things
that are granted property status
despite the existence of limitations
and restrictions on the possession,
gsse, or transferability of the thing.ll

Property is described rather broadly for this purpose. It
includes tangible natural assets and resources, especially
raw land and converted real estate, as well as, manmade
structures and personal assets. [Each type of tangible
property can be properly managed for both private and
public benefit, given the right incentives.

In addition, property also has increasingly encompassed
intangible human know-how, ideas and creativity
(intellectual property) that can and inevitably do lead to
inventions and incremental and breakthrough innovations
that benefit both individuals AND society. *

—Fhere are two basic underlying
policies of intellectual property
law. The first is to secure for the
public the benefits of intellectual
property. Granting property status
to ideas provides an incentive for
innovators to develop new ideas by
giving the innovator the right to
control use of the idea. As a result,
the public will gain the benefit of
the idea because economic motives
will spur the innovator to share it
with the public. The second policy
underlying intellectual property law
is to regulate and manage
competition. Innovators should be
entitled to monetary gain from their
ideas. Nevertheless, the control of
ideas is inimical to a free society
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because it may allow
monopolization of ideas. Therefore,
intellectual property law attempts
to regulate or manage competition
by granting or withholding
property status. Thus regulation
strikes a  balance  between
rewarding a person for intellectual
achievement and the societal
importance of maintaining
marketplace  competition.  The
granting of property status to ideas
is consistent with the basic
definition of propertyll (emphasis
added). "°

An individual‘s right to own and enjoy real and personal
property, including intellectual property (IP), and the
inventions and innovations derived from it, to the exclusion
of all others, has had historical, moral and philosophical
significance both before”™ ? and after the development of
18™ century English common law.” Since that time, the
U.S. Constitution and its accompanying Bill of Rights have
recognized such a right in property as one of the most
fundamental, inalienable and liberating of all natural and
civil rights guaranteed to U.S. citizens. " ™ ®* Since 1948,
this right has also been recognized and defined as a
fundamental and inalienable human right.”” In addition,
since 1992, the Constitution of the independent and
sovereign Republic of Mongolia, within its Chapter 2
entitted -Human Rights and Freedomsll and Article 16
entitted —€itizens' Rightsll, expressly provides for the
protection of exclusive private property rights, including
patents and copyrights.”®

The Brazilian Government has undertaken a number of
provocative acts nationally and internationally that
jeopardize this fundamental right, each of which strongly
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signals an intention to indirectly _take' foreign (including
U.S.) patents and trade secrets for Brazilian _public use
without _just compensation’. Both the WTO Agreement on
Trade-Related Aspects of Intellectual Property Rights
(TRIPS)™ # and the World Intellectual Property
Organization (WIPO') 8 Agreement recognize and protect
exclusive individual private property rights, as do the
Universal Declaration of Human Rights and other
international instruments,? 8 84 85

Exclusive Private Property Rights are Essential for
Innovation

One of the key features of private property is its exclusive
nature.

-A property right is the exclusive
authority to determine how a
resource is used, whether that
resource is owned by government
or by individuals...Private property
rights have two other attributes in
addition to determining the use of a
resource. One is the exclusive right
to the  services of the
resource...That is the right to the
services of the resources (the
rent)...Finally, a private property
right includes the right to delegate,
rent, or sell any portion of the
rights by exchange or gift at
whatever  price  the  owner
determines (provided someone is
willing to pay that price)...Thus,
the three basic elements of private
property are (1) exclusivity of rights
to the choice of use of a resource,
(2) exclusivity of rights to the
services of a resource, and (3)
rights to exchange the resource at
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mutually agreeable termsll
(emphasis added).86

—tdeas that can be exclusively
possessed, used, and transferred by
a person are granted property
status. Once control of an idea is
lost to the public, property status
ends. The concept of novelty has
been developed to determine
whether a person has control of an
idea. If a person develops a new
idea that is not generally known,
the idea is novel and potentially
subject to property status. This
result is consistent with the basic
definition of property because it
recognizes that an idea that is both
new and not generally known can
be controlled by its creator.
Likewise, an idea which is not new
or is generally known cannot be
controlled by an individual; hence,
it is not appropriate subject matter
for property statusll (emphasis

added). 8/

There is now growing recognition, due to the leading work
of Latin American economist Hernando De Soto, that
exclusive private tangible real property ownership is
fundamental to the operation of capitalism. In addition,
there is a'so a greater understanding of how real property‘s
formal recognition and protection in law can bring many
intangible economic and societal benefits (economic as
well as political freedom) to developing country citizens —
i.e., once land and improvements thereto have been legally
titled, registered, collateralized and exchanged and
enforced in courts of law.®® According to Dr. De Soto,
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Given the success of Dr. De Soto's Latin American red
registration and enforcement program,
developing country citizens should expect even greater
benefits to flow from formal
government recognition, and enforcement in
personal intangible (intellectual) property ownership.

property title

economic and social

-We were told that there is
something about the Latin
American culture that is not
compatible with capitalism. We
don‘t see that...it's not that poor,
post-communist  countries don't
have the assets to make capitalism
flourish...[rather, it]...is that such
countries have yet to establish and
normalize the invisible network of
laws that turns assets from _dead'

into liquid* capital Il 3

other words, the premise underlying Hernando

De Soto's work with real property is equally applicable and
analogous to intellectual property. At least one legal expert

agrees with this position.

This is especially important if developing countries are to
emerge from poverty during the fast-paced science,
technology, and information-based age in which we now

live.

Unlike tangible property which tends to be finite as to size
and use (what economists refer to as _rival® goods),

-Be Soto's argument largely
focuses on real property, but it
applies to intellectual property with
equal force. A vast amount of
intellectual capital in the
developing world is

underdevel oped.|l o
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however, intangible property, such as ideas, expressions
and know-how, has no such boundaries. Intangible
property, comprised of ideas, especially know-how, is
essentially limitless - limited only by human imagination
and the ability of national and international policymakers to
understand, embrace, and harness it for individual and
societal ends. Since know-how, which economists now
refer to as a _non-rival® good,” has already become, in
many ways, the new global engine of future scientific,
technological, and economic growth, it should be managed
prudently.

The World Bank's recently released _Doing Business 2007
report **seems to corroborate Dr. De Soto's thesis and
experience. With respect to Brazil, in particular, it found
that —Registering property in many Brazilian states is
difficult in comparison with the rest of Latin America. In
the 12 states and the Federal District, an entrepreneur
spends on average 61 days and 3.5% of the property value
to register propertyll. ** According to the Bank's
accompanying _Doing Business in Brazil 2007° report,
these and other statistical indicators led the Bank to rank
Brazil —X7[th] out of 22 countriesin Latin America...ll This
poor showing foreshadowed Brazil‘'s less than stellar
performance in the Bank's overall globa _ease of doing
business rankings': 121 out of 175 countries evaluated —
i.e., Brazil was only in the 31% percentile.”

Given the conceptual parallels between real property and
intangible property registrations, and the actual findings of
Dr. De Soto and the World Bank concerning the
relationship between business' economic performance and
the cost and efficiency of government real property
registration systems, one must conclude that Brazil‘s
inefficient real property registration system is a negative
harbinger of its IP registration system. Indeed, this white
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paper discusses, in later sections, how various
technological, economic and social problems have flowed
from  Brazil's troubled IP  registration  and
protection/enforcement systems.

Experts agree that there is nothing to prevent the
Government of Brazil and its local industries from creating
and commercializing their own indigenous know-how.
However, Brazil must first accept that there is a more
efficient and socially appealing way to do so — through
recognition and vigorous enforcement of IPRs. Brazilian
citizens are, certainly, not any less inventive than those
living in OECD countries, and consequently, the Brazilian
government should not adopt policies that assume that they
are.

—H people seem to be more
inventive in the United States or
Europe or Japan, it is not an
accident. It is not because of genes
or schooling or intelligence or fate.
Implementation of the intellectual
property system is critical because
of the habit of mind which is
fostered in the population. Human
ingenuity and creativity are not
dispersed unevenly across the
globe. Those talents are present in
every country. In some,
unfortunately, the enabling
infrastructure of effective
intellectual property protection is

missing.ll

Arguably, the current (albeit imperfect) U.S. intellectual
property rights framework that covers patents, copyrights
and trademarks memorializes the most successful balance
thus far struck between private and public intangible
property rights. Many of its key features are contained
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within the provisions of the WTO's TRIPS Agreement and
the WIPO Agreement. TRIPS, however, also borrowed
certain of its language from the competing frameworks of
other countries, including the member states of the
European Union and other OECD members, which
incorporate  a number of civil society championed
flexibilities. At the very least, both the U.S. and the EU
frameworks recognize society' s need to foster individua as
well as collective experimentation and discovery, as a
matter of human nature and societal necessity. Moreover,
they each acknowledge that significant emotional and
economic costs will be incurred and capital, technological,
and human resources expended incident to the innovation
process, which not all people are willing or able to bear.

The U.S. and EU frameworks, however, have tended to
diverge according to the extent that they reward inventors
and innovators for the investment risks they have
undertaken, and this tension is now being felt at the WTO
and other international fora. In exchange for bearing such
risks, the U.S. IPR system, in particular, rewards inventors,
innovators and their financial sponsors and co-venturers
with a temporary market monopoly (exclusivity).®” ® Such
an incentive is designed to allow them to not only recoup
their out-of-pocket costs for basic research, but also to
recoup their costs and profit from the commercialization of
their inventions, for a limited legally protected period of
time. It is understood, that the fruits of their labors will
diffuse throughout and benefit society overall as the
innovations they have created become incorporated and
embedded bit, by bit, into everyday products, services and
activities, that will eventually serve as the seeds of
tomorrow' s new inventions.

The EU and its member states, however, have embraced a
less private property-centric approach to rewarding
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innovation, and that has had an increasingly negative
impact on the innovation potential of European
pharmaceuticals, biotechnology, ** computer software, and
information and communication technology sectors. For
example, Europe's relatively weaker 100101 byt more
expensive %2 1% |PR protections circumscribed by civil law
notions of _ordre public', equity and morality,"® %
freedom of expression and human rights, '° overly
restrictive regulatory policies, and mandatory price caps,
more or less, favor public interests over private interests,
and this has had a serious chilling effect on national and
regional innovation and competitiveness. In addition, such
policies have strengthened the political influence of
national socialist parties and civil society activist
organizations, which have increasingly demanded
institutionalization of what were once purely academic
notions (open source and universal access information
technology and health care). In response to these growing
anti-private property and anti-free market movements, a
growing number of European-based multinational
companies have shifted their research and development
facilities and innovation activities to other nations with
laws more favorable to and protective of private property.
The U.S. has been the primary beneficiary of such capital
flows.” 1% predictably, the European Commission has
responded by urgently reforming its regional and global
policies concerning R&D investment and innovation in
order to stem industry flight and the accompanying brain
drain.

The Government of Brazil has observed these negative
European developments, and it is aware that America's
lead in innovation and technology development has
continued to provide its industries and citizens with a
significant competitive advantage over their international
counterparts. Yet, Brazil continues to embrace and promote
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policies that threaten the individual private property rights
of both foreign and domestic investors, in the hope of
securing illusory state benefits.'® Of particular concern, is
the Brazilian government's adoption of the populist
doctrines of _free and open source’ (FOS) and universal
access as national policy.

Brazil Must Choose the _Right Path'

These external and internal forces have arguably led the
Brazilian government to challenge the carefully negotiated
international trade rules found within the TRIPS
Agreement that it, along with other WTO members,
previously agreed to uphold. They have also led the
Government of Brazil to threaten the exclusive private
property holdings of the very same internationally focused
companies that, along with Brazilian domestic small and
medium-sized businesses, develop and produce the
technologies and know-how upon which Brazil now
depends for its present and future innovation and welfare.
And, it is doing so believing that it is in compliance with
the WTO TRIPS Agreement and the WIPO Agreement.
According to at least one expert, however, it is not only
what Brazil says it is doing concerning IPRs, as evidenced
by its IPR legislation, that counts; rather, it is also how the
investment community perceives what Brazil is actually
doing, as measured by its IPR enforcement.

—.[SJome in Brazil express the
view that basically the country has
a good intellectual property
system...This view is plausible
because it is common to assess
protection in terms of specific
statutory provisions. This misses
the  importance  of  overall
marketplace effect as the critical
test of an intellectual property
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system. The test of whether
protection is weak or not is
determined by the net marketplace
effect of the interrelated parts of an
entire system. More precisely, it is
determined by people's decisions
made in reaction to the system. A
lack of confidence in the system is a
primary indicator of weaknessll

(emphasis added).llo

If the Brazilian government's conduct continues without
reevaluation, it will dampen foreign and Brazilian industry
enthusiasm for investment in research and development,
discourage international and Brazilian commercialization
of technological innovations, undermine the established
international order and thus extinguish any future
opportunity for Brazil and its industries to secure economic
growth based on technological advancement.*** Americans
and other OECD country citizens also stand to lose from
Brazil's persistent efforts to undermine the existing global
IPR regime. At the very least, America's ability to continue
functioning as the engine of global scientific and
technological innovation and economic growth will be
significantly jeopardized,"*? and, its long-held advantages
in international trade and innovation and the GDP and
living standards of its citizens will likely be significantly
reduced.’® Indeed, one recent economic study estimates
that,

-the current value of the
intellectual property that
embodies...U.S. ideas...from
computer software and musical
recordings to patented
pharmaceuticals and information
technologies...is worth between $5
trillion and $5.5 trillion, equivalent
to about 45 percent of U.S. GDP
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and greater than the GDP of any
other nation in the world.ll 114115

Brazil is clearly at a crossroads. As an emerging economy
and an aspiring regional™® ™’ and global *® power
possessing great potential, it is obliged to exercise prudence
and responsibility in its international affairs. It has the
option of following the proven path towards innovation and
economic growth, or of riding populist appeals down the
slippery slope of IP opportunism. It is time for the
Brazilian government to transcend its IP identity crisis and
evolve - to choose the right path for the benefit of both its
citizens and the world, before it is too late.

1. BRAZIL CHALLENGES THE
ESTABLISHED GLOBAL IPR
FRAMEWORK

A BRAZIL ACTIVELY ENGAGES IN
LREGIME SHIFTING" TO REFORM
INTERNATIONAL IP LAW

The Notion of _Regime-Shifting'

Brazil and other developing countries that have become
dissatisfied with the WTO TRIPS Agreement and the
American capitalist economic model of _risk and reward'
which serves as the basis for the current international
intellectual property framework, are now employing, with
the assistance of a well funded global civil society (activist
NGOs), astrategy known as _regime shifting'. International
environmental and human rights activists enamored of the
socialist model of sustainable development have already
used this strategy successfully in other venues.'*® NGOs,
for one, -have proposed to curtail intellectual property
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rights in one international forum after another, whether or
not IP was the main issue: the WTO, WIPO, UNESCO's
proposed Convention on Cultural Diversity, the UN'‘s
World Summit for the Information Society, the WHO, and
others.lI"® Brazil et al. have engaged in regime shifting
despite the overall mutual and balanced concessions they
agreed to and the specific IPR-related bargains they
reached previously at the Uruguay Round of trade
negotiations leading to the consummation of the WTO
Agreements. And they are doing so under the guise of
_harmonizing' international law.

These protagonists hope to reform WTO law from within
and to develop simultaneously new customary international
law norms beyond the WTO regime that can eventually
swallow up the general principles, norms, and rules that
comprise the corpus of WTO IP law. In other words, if the
international community of nations permits regime shifting
to occur, the temporary and provisional exceptions and
derogations (e.g., compulsory licensing) to the general rule
of strong intellectual property right protection made
expressly available in the TRIPS Agreement will ultimately
overtake and subsume the general rule.'?! 122 123 124 Thjg
would result in the establishment of a new treaty-based
presumption against the adoption of strong international IP
protections, along with a reversal of the burden of proof to
show harm — from the party challenging IP protections to
the party defending them. Thus, —kigher standards of [IP]
protection...[would] only [be allowed] when it is clearly
necessary...and where the benefits outweigh the costs of
protection.ll *** Arguably, the ostensible public health and
knowledge goals that Brazil and other nations, such as
Argentina, assert as being the primary motivation behind
such regime shifting, are likely overshadowed by their
more ambitious but less transparent economic and trade
policy (protectionist) objectives. More importantly,
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however, opportunistic activities like these further
challenge international confidence in the foundations of
GATT-WTO law, increase transaction costs, raise
international political and economic tensions and only
weaken the resolve of nations to pursue international trade,
scientific and technological advancement to -eradicate
poverty and to maintain international peace and security —
the original goal of the Bretton-Woods system.'?® 12

According to one international law expert, IPR regime
shifting has essentially entailed the

—shift[ing of] negotiations and hard
and soft lawmaking initiatives
[from the TRIPS Agreement] to
four [other] international legal
regimes — those  governing
biodiversity, plant genetic
resources, public health and human
rights — whose institutions, actors,
and subject matter mandates are
more closely aligned with these
countries' interests. Within these
four regimes, developing countries
are questioning established legal
prescriptions and generating new
principles, norms, and rules of
intellectual property protection for
states and private parties to follow.
Intellectual property regime
shifting thus heralds the rise of a
more complex international
environment in which seemingly
settled treaty bargains are contested
and new dynamics of lawmaking
and dispute settlement must be

. 12
considered. I 8

He explains, furthermore that, —fegimes are broader than
specific treaties or organizations... [and]... reflect[] the
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fact that states (and, increasingly, non-state actors) can
cooperate without creating formal institutions or legally
binding commitments.II**

Substantively speaking, regimes consist of principles,
norms and rules. In the context of IPRs,

—Fhe principles...include
recognition of state-created private
property in abstract intangible
objects that embody human
innovation and creativity and the
need to protect that property from
unauthorized exploitation across
national borders. The
norms...include an obligation for
states to create legal monopolies (in
the form of exclusive rights
controlled by private parties) that
generate incentives for human
innovation and creativity and to
allow  foreign  creators and
inventors to market their products
in different national jurisdictions on
equal footing with local creators
and inventors...[The]...rules
encompass the specific
prescriptions and proscriptions by
which these principles and norms
are given effect, such as the most
favored nation and national
treatment rules, specific exclusive
rights and minimum standards of

protection, and coordinated
procedural mechanisms or priority
rulesI**°

International regimes also have an institutional component.
They —eonsist of the cooperative arrangements states use to
create principles, norms and rules,l and can range from
highly structured intergovernmental organizations with
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staffs, facilities and budgets to informal networks of
government officials who exchange information and
coordinate national policies with each other.**!

Regime rules often flow from power politics and reflect the
national interests of stronger and more influential states.
Yet, power alone does not determine how international
regimes  subsequently evolve. Intergovernmental
organizations and international institutions have played an
increasing role in limiting the actions of stronger and more
influential states. This has afforded weaker states and non-
state actors greater latitude to influence the development of
principles, norms and rules.’®® Consequently, the
distributions of power among different nations present at
the inception of a given regime are not likely to serve as a
good predictor of how that regime will later evolve.'*®

Indeed, relatively weaker states such as Brazil, may lead
other less developed countries, together with non-state
actors (i.e., nongovernmental organizations (NGOSs),
activists, etc.) to deliberately alter the status quo ante by
moving treaty negotiations, lawmaking initiatives or
standard setting activities from one international venue to
another through a process known as _forum shopping‘. For
example,

-A powerful state unable to realize
its  objectives through treaty
negotiations may shift to domestic
lawmaking and enact rules with
extraterritorial effects that have
much of the same effect. Similarly,
states may operate in multiple
domestic and international for a,
moving back and forth between
venues...or  pursuing  parallel
lawmaking agendas

simultaneoudly.ll
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Alternatively, or in addition thereto, weaker states and non-
state actors may endeavor to alter the substantives
principles, norms and rules of a particular regime by
generating —eounter-regime norms' — binding treaty rules
and non-binding soft law standards that seek to alter the
prevailing legal landscape.ll 1*°

—Bisadvantaged actors may
articulate counter-regime norms
that only incrementally modify
existing rules but leave uncontested
the broader principles from which
these rules emanate. A state or an
NGO might, for example, object to
treaty obligations that require
recognition of specific types of
patentable subject matter or that
narrow exceptions or limitations to
a paentee’'s exclusive rights
without questioning the broader
goals that a patent system serves. In
other instances, counter-regime
norms may be revolutionary rather
than evolutionary, posing more
fundamental challenges to
underlying principles. [States and
non-state actors that] question the
economic and social benefits of
granting intellectual property rights
to foreign creators and inventors
are asserting norms that fall into
this latter categoryl (emphasis
added). 1*°

States and non-state actors may affect change through
proposals or amendments within the regime whose
principles, norms, and rules they are challenging, or they
may decide to shift to a different regime altogether in the
event they encounter significant resistance. This decision
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usually entails a comparative analysis of the participating
states and their level of influence, the lawmaking methods,
the monitoring and dispute settlement procedures, and the
relative roles of intergovernmental institutions and
nongovernmental organizations.™’ Since many of the same
state and non-state actors may participate in multiple
regimes simultaneously, once-distinct regimes have grown
interdependent over time, and regimes no longer focus
singularly on isolated well-defined issues, regime shifting
has become anything but an orderly process. To the
contrary, it has become more difficult to ascertain a given
regime's boundaries, and thus, to decide whether to shift
regimes at all. %

IPR Regime Shifting from TRIPS to UNHRC and WHO

The WHO, an intergovernmental organization, has been
responsible for creating principles, norms, and rules
concerning the subject of public health. Its norm building
activities have focused during the past thirty years on
pharmaceuticals. It introduced the concept of _essential
drugs and urged its member nations to adopt _nationa
drug policies. The WHO first became concerned with
intellectual property rights during 1996. This followed the
enactment of the WTO TRIPS Agreement, which imposed
expanded obligations on states to protect pharmaceutical
patents.’® Since that time, it has produced several
resolutions and a guidebook that recommends to
developing countries how to exploit the flexibilities
contained within the TRIPS Agreement.

—-Since 1996, WHO has closely
monitored the implementation of
TRIPS, advising WHO member
states on ways to achieve their
national health goals by making use
of so-called _safeguards’ already in
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TRIPS that grant flexibility to
balance  intellectual property
protection against public health
objectives. Brazil *, South Africa,
and Zimbabwe, together with
public health NGOs...were the
principal catalysts for WHO's
critical review of TRIPS.

The review commenced...with a
resolution request[ing] _a report on
the work of the WTO with respect
to national drug policies and
essential  drugs and  malde]
recommendations for collaboration
between WHO and WTO, as
appropriate.’ This resolution led to
the publication in 1998 of a WHO-
sponsored guide to the public
health consequences of TRIPS. The
guide recommended that states
make use of flexibilities already
contained in TRIPS — including its
transition periods, parallel
importation rules, and compulsory
licensing provisions — to minimize
the effects of pharmaceutical
patents on limiting the availability
of essential drugs. It also advocated
that developing countries _establish
a joint position vis-a-vis these hotly
debated questions'll (emphasis
141
added).

Although the U.S. and EU objected to the guidebooks
language and were unsuccessful in thwarting its
publication, they were, nevertheless, able to delete certain
inflammatory language within a subsequent 1999 WHO
General Assembly resolution. Prior to their efforts, the
language had highlighted —the negative impact of new
world trade agreements on...the issues of access to and
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prices of pharmaceuticals in developing countriesl and
urged states —to ensure that public health rather than
commercial interests have primacy in pharmaceutical and
health policies.lI**

However, they could not prevent Brazil and other
developing nations from later shepherding such language
into a controversial 2001 UN human rights resolution
(2000/7)*** for strategic regime-shifting purposes.*** That
resolution declared that, —there are apparent conflicts
between the intellectual property rights regime embodied in
the TRIPS Agreement and international human rights lawll,
and sought to establish _the primacy of human rights
obligations over economic policies and agreements' (i.e.,
property rights). To this end, it called upon NGOs',
governments and a host of intergovernmental
organizations, including the WHO, the UNDP and the
UNEP, to undertake a critical examination of TRIPS.

Developed countries, particularly those in the European
Community, opposed ceding to the WHO competence to
review health-related intellectual property issues.
However, they later softened their position as the
HIV/AIDS crisis worsened. This position reversal later
proved very costly, as the WHO adopted an approach that
has since been skeptical of intellectual property rights,
though somewhat less critical than the more aggressive
approach adopted by those UN human rights bodies in
which Brazil actively participated.

The WHO approach has also set forth suggestions on how
states may reconcile competing WTO/WHO regime
objectives.*’

-A March 2001 bulletin explains
the essential elements of WHO
policy. The bulletin accepts that
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patents create necessary incentives
for the development of new drugs,
but questions whether those
incentives are adequate to ensure
investment in medicines needed by
the poor. With  respect to
pharmaceutical patents, the
bulletin emphasizes that essential
drugs are different than other
commodities, and it advocates the
use of _TRIPS-compliant
mechanisms’ to lower drug prices
and increase their availability.
These mechanisms include the full
spectrum of _safeguards  that
TRIPS makes available, including
patent eligibility standards _which
reflect public heath concerns',
legislation authorizing _compulsory
licensing [and] exceptions to
exclusive rights,' extension of
TRIPS transition periods, and _the
parallel importation of a patented
drug from countries where it is sold
more cheaply*. Finaly, the bulletin
recommends against implementing
TRIPS-plus intellectual property
protection standards (such as
standards more stringent than those
mandated by TRIPS) and urges
governments to  monitor the
implementation of TRIPS to
formulate comprehensive proposals
for reviewing the treaty in the

futurell (emphasis added).**

During May 2003, the WHO adopted a resolution
recommending the creation of a new body to evaluate the
impact of intellectual property protections on the
development of new drugs and to issue a report analyzing
its findings. This analysis was to have focused on
intellectual property rights, innovation, public health, and
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the appropriate funding and incentive mechanisms deemed
necessary to promote the development of new drugs and
other products that were disproportionately required by
developing countries. —Fhe resolution aso urged all
members _to reaffirm that public heath interests are
paramount in both health and pharmaceutical policies’ and
_to consider whenever necessary adapting national
legislation in order to use to the full the flexibilities
contained in [TRIPS]‘ Il (emphasis added).'*® Brazil was the
lead developing country in this effort, arguing that, —-access
to new medicines _must not be impeded by patent
protection‘II. **°

One international law expert believes that the efforts made
by Brazil and other developing countries to expand the
scope of the WHO's jurisdiction to include health and
intellectual property issues did not reflect an attempt to roll
back IPR protections. He contends, rather, that they were
intended to heighten member governments' recognition of
the flexibilities already inherent within the TRIPS
Agreement.

—Fhese  events revea @ that
developing states and public health
NGOs have used the WHO not as a
forum for rolling back intellectual
property protection standards, but
rather as a venue for advocating the
use of flexibilities already
embedded within TRIPS...[T]his
approach to reconciling the public
health and intellectual property
regimes strongly influenced the
negotiating strategy adopted by
developing states seeking to
reaffirm their right to invoke
TRIPS safeguards when confronted
by public health crises. The result
was the Public Health Declaration
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adopted by WTO members as part
of the launch of the Doha round of

trade negotiations... |l 151

The problem with this expert‘s analysis, however, is that
Brazil and its fellow complainants have not stopped there.
Contrary to his assertion, it would seem that Brazil and
developing countries are most definitely seeking to roll-
back intellectual property protection anyway they can! *>2

During May 2004, for example, they proposed and adopted
another WHO resolution which took account of and
expanded upon the prior 2003 resolution noted above. It
urged members states —as a matter of priority...to consider
whenever necessary to adapt legislation in order to use to
the full the flexibilities contained in the [TRIPS Agreement
and]...to encourage that bilateral trade agreements [an
allusion to U.S. _TRIPS-plus’ FTA provisions] take into
account the flexibilities in the WTO TRIPS Agreement and
recognized by the Doha Ministerial Declaration on the
TRIPS Agreement on Public Health.Il >

Furthermore, during January 2006, the governments of
Kenya and Brazil were finally able to secure the ear of the
WHO Executive Board, which set forth for consideration a
new proposed resolution'®* emphasizing _the primacy of
human rights obligations over economic policies and
agreements' (i.e., property rights). In other words, Brazil
was ultimately successful in shifting regimes — moving the
prior 2001 resolution it had advanced within the UN
Human Rights Sub-commission on the Promotion and
Protection of Human Rights and Intellectual Property
Rights, into the WHO.

Three very questionable assumptions underlie the draft
resolution‘'s many points. First, IPRs are not necessary to
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promote innovation since most —drug approvals are for
medicines that do not provide incremental benefits over
existing ones.ll ***> Second, IPRs —are [only] one of several
important tools to promote innovation, creativity and the
transfer of technology...Il Third, a —proper balance [must
be provided] between IPRs and the public domainll and IP
rules...need to [be]...implement[ed] in a manner that is
consistent with the fundamental right of every human being
to the enjoyment of the highest attainable standard of health
and the promotion of follow-on innovation.ll *°

The draft resolution sought to change substantially the
model of financing research and development for new
essential medicines, and to limit the role that intellectual
property rights would ultimately serve in such activities.
The draft resolution also made reference to all four of the
prior intellectual property right-related resolutions™’ noted
previously, and called for the consideration of _alternative
simplified systems for protection of intellectual property’
which may provide greater incentives for research and

development efforts and investments than the current
system. 158 159 160 161

The _alternative simplified IP systems referred to within
this draft resolution are likely _borrowed* from the utopian
archetypes provided by anti-free market, anti-IP HIV/AIDS
activists,*®? 1+ who, as a matter of ideology,*®* advocate
the abandonment of drug patents in favor of a more
government-centralized and state socialized system of
R&D and healthcare *®° requiring a massive redistribution
of global wealth. They call for,

—Radicaly altering the intellectua
property rights environment for
new drugs. The scheme eliminates
patent protection for
pharmaceuticals so that new drugs
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are sold at generic prices
immediately  after  regulatory
marketing approval. R&D is
financed via a tax or tax-like
mechanism that is required to raise
predetermined amounts at the
national level. The national global
R&D budgets are determined
according to a [proposed medical
R&D] treaty 166167168 ng are a
fixed percentage of a nation‘'s
Gross Domestic Product (GDP)Il

(emphasis added). 169

Anti-private property and anti-free market academics and
politicians, as well, have weighed in with their own
alternatives.

-on innovation grounds,
pharmaceutical patents are
unnecessary in low income
populations, since such markets
cannot do much to support global
pharmaceutical profits. The public
health needs of low income
populations require patented drugs
to be made produced at the
marginal cost of production,
without R&D cost recovery.
Nonrival access to pharmaceutical
knowledge achieves both goals
?;?ultaneouslyll (emphasis added).

In addition, the activist community has submitted still,
other alternatives. They include,

—1) A proposal...for a mandatory
employer-based research fee to be
distributed through intermediaries
to researchers (Love/Nader 2003);
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2) A proposd...for zero-cost
compulsory licensing patents, in
which the patent holder is
compensated based on the rated
quality of life improvement
generated by the drug, and the
extent of its use (Hollis 2004); 3) A
proposal...for an auction system in
which the government purchases
most drug patents and places them
in the public domain (Kremer
1998)...[ Hay and Zammit (2002)
suggest a variant of the Kremer
auction system, in which only
patents that are  especially
important for public health (e.g. an
AIDS vaccine) are put up for
auction and bought by the
government. Under this system,
many drug patents would remain
privately held, with drugs sold in
the same manner as they are now];
and 4) A proposa...to finance
pharmaceutical research through a
set of competing publicly supported
research centers (Kucinich 2004)ll;
171 and 5) (Love/Nader 2005) A
proposal to establish a —.Medical
Innovation  Prize  Fund...gn]
evidenced-based system...that
would provide huge rewards for the

development of new drugs...ll 172

Suffice it to say, that the academics who have promoted
these alternatives are anything but objective with respect to
private property rights and the current patent and R&D
systems.!”® In fact, at least one such academic has
proposed a legislative amendment to the U.S. Bayh-Dole
Act'™ that would impose a _public interest limitation* on
intellectual property rights created as the result of federally
funded basic research and development. In addition, he has
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suggested that the U.S. government surrender national
sovereignty to the WHO: —delegate power to the WHO or
some equivalent [international] organization to issue a
compulsory license...on behalf of the patent holder to
relevant generic manufacturers to produce...drug[s] ...[in]
recogniftion of the] right of access to essential
medicines...II""

Within this menu of multiple, murky, mystifying, and
myopic options, lay two discernible certainties. First, no
matter which of these idyllic alternatives is ultimately
selected, the private property of OECD nation citizen-
owners, especially in the U.S., are likely to be sacrificed
without their consent for the ostensible (illusory) benefit of
serving the global _public interest’. This is precisely the
end-result sought by anti-globalization activists who have
painstakingly erected the opaque international process that
is now unfolding.

Recent television and written media focusing on the issue
of HIV/AIDS ® "7 conveyed this message in a less than
candid and transparent manner.  Beginning with a
discussion of this devastating disease, recent television
programming then implored individuals and corporations,
as a matter of morality, human decency and social
responsibility, to take all necessary actions, in addition to
undertaking acts of philanthropy and underwriting
taxpayer-funded government aid, to eradicate HIV/AIDS
internationally, no matter the cost. Through use of such an
approach, this programming had effectively bypassed
private property and economic concerns. As a result, an
unsuspecting public was unaware they had been denied an
open and informed debate that would have revealed the
many other debilitating global diseases and charitable
causes for which additional funding and subsidization, and
future private property sacrifices would be required, even
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those beyond the realm of healthcare.’”® Neither the media
nor the activists and politicians were willing to publicize
this kind of information, especially within the U.S., because
of the serious negative political ramifications it would
likely have — i.e., on the 2006 and 2008 federal and state
elections.

The second certainty is that any one of these alternatives
will likely be prohibitively expensive, from both an
individual and a societal perspective. OECD nations,
including the U.S., are likely to be the ones who will
subsidize the health care costs of developing country
governments and citizens. Presumably, this subsidization
will occur with all OECD members paying their fair share,
but this is highly doubtful.  Given the extent of
pharmaceutical price controls currently imposed in
countries such as, Australia, Canada, Japan, and the
member states of the European Union, some of which are
extremely proud of their social welfare systems, however,
Americans are likely to bear most of these costs, especially
in the near term.!” Although U.S. taxpayers,
individually*® and collectively,’® continue to fund the
world‘slargest HIV/AIDS relief programs for the benefit of
stricken developing country citizens, these additional
higher costs are likely to assume the form of significantly
increased U.S. official development assistance, bilateral
technical assistance and international financial assistance,
larger national and international tax levies,*® and, higher
U.S. drug cost. And, this does not even include the higher
medical diagnostic and insurance costs that U.S. citizens
are also likely to pay if life sciences and information
technology companies are compelled to _donate' their
products and know-how.

These certainties notwithstanding, the WHO Commission
on Intellectual Property and Innovation and Public Health
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(CIPIH) has continued its relentless assault on the WTO's
intellectual property framework, mainly against patents and
trade secrets, within a newly released April 2006 report.'®®
The report opens with the following bold conclusions:

—ntellectual property rights are
important, but as a means not an
end...We know they are considered
a necessary incentive in developed
countries where there is both a
good technological and scientific
infrastructure and a supporting
market for new health care
products. But they can do little to
stimulate innovation...in
developing country  markets...
Other incentive and financing
mechanisms to stimulate research
and development of new products
are equally necessary, along with
complimentary measures to
%g)mote accessll (emphasis added).

It then premises its conclusions on several assumptions that
seemingly betray a preconceived anti-patent/private
property ideology *° '®°shared by several of the
Commission's devel oping country members.

—Tlhe report recognizes [that]
patents are irrelevant for the
development of the products
needed to address the diseases
prevailing in developing
countries...The extension of
pharmaceutical patent protection
to developing countries, mandated
by the TRIPS Agreement, can do
very little to prompt the
development of such products,
while it generates costs in terms of
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reduced access to the outputs of
innovation. Where patents exist and
are enforceable, medicines can be
unaffordable for governments and
patients in develogping countriesll
(emphasis added).1 ’

A more critical review of the WHO report’s assumptions
and conclusions reveals a broader anti-private property and
anti-market agenda'®® similar to that advanced by Brazil
and Argentina™ in other international fora:

—.[M]arket mechanisms and
incentives, as well as allocative
decisions of companies, lead to
insufficient investment in R&D
specifically directed to the needs of
developing countries. Because the
market fails to induce adequate
investment in products needed in
developing  countries, it s
necessary that other measures be
put in place to promote relevant

innovationll (emphasis added). 190
191

At least two of the Commission‘s ten members criticized
the report's assumptions and conclusions as lacking
substantiation,”®> while a third disputed the main
conclusion, that patent reform was necessary at all.**

Furthermore, the report recommends the development of an
alternative international open source’®/ universal access
_cycle of innovation® model to replace the current US linear
innovation model.**® It justifies this in terms of morality,**
and fairness (i.e., educational reciprocity)®’, and by
reference to the human right to health* '* (as expressed
within the UN International Covenant on Economic, Social
and Cultural Rights - CESCR™). The report also portrays
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the right to health, for political purposes,’® as being in
conflict with, and having primacy over, economic rights
such as private property rights - IPRs.?%! 22 23 AjJthough
the report fails to successfully make this case, its
conclusions have, nevertheless, been promoted by some
media,®®* and elevated within a recent draft WHO CIPIH
resolution to the level of a proposed global strategy and
plan of action. That action plan calls for a newly
established WHO intergovernmental working group to
develop a proposed set of international
guidelines/standards, that can later be formalized into an
international R&D and innovation treaty.2% 2% 207

Based on Brazil‘s proposed additions to this resolution,
there can no longer be any doubt as to its true purpose(s).
In addition to facilitating international _norm building’, the
resolution aims to: 1) Confirm for all time that WTO
Members must, consistent with a broad reading of the Doha
Declaration,”® interpret and implement the TRIPS
Agreement —n a manner supportive of their right to protect
public health and, in particular, to promote medicines for
alll; and 2) —itiate consultations on the possibility of
elaborating a framework convention on research,
development and innovation in public healthll.?*® The Swiss
chair of a World Health Assembly drafting group had even
proposed to merge the CIPIH resolution with the prior
Brazil-Kenya resolution (that called for alternatives to the
current international 1/P-patent framework) to accelerate
commencement of this initiative.?® As the result of intense
activist, Brazilian government and media pressure, the
WHO ultimately adopted, at the May 2006 World Health
Assembly meeting, ' a somewhat modified form of the
CIPIH resolution calling for _soft* rather than _mandatory*
norm-building. Despite this_softer' language, however, it is
clear that the activists still intend to press for development
and adoption of a binding treaty in the longer term.?*?
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Both the WHO report and the subsequent resolution clearly
fail to substantiate (prove) the need for IP reform. First, as
a matter of logic, there is no such conflict between human
rights and private property rights.

—Private property rights do not
conflict with human rights. They
are human rights. Private property
rights are the rights of humans to
use specified goods and to
exchange them. Any restraint on
private property rights shifts the
balance of power from impersonal
attributes toward personal attributes
and toward behavior that political
authorities approve. That is a
fundamental reason for preference
of a system of strong private
property rights: private property
rights protect individual libertyll
(emphasis added).Il 23

Second, as a matter of human rights law, Article 17 of the
Universal Declaration of Human Rights, upon which the
CESCR is based, expressly states that: —+. Everyone has the
right to own property alone as well as in association with
others. 2. No one shall be arbitrarily deprived of his
propertyl (emphasis added).?* In fact, various other
provisions within this seminal document, when read
together with Article 17,2 as well as, with certain
provisions of the CESCR,?'® support the conclusion that
there exists no hierarchy at all among the various types of
human rights, whether health, education, or economic-
related.?"’

Third, it is highly likely that the extraordinary emphasis
placed by these documents on healthcare as a fundamental
human right, has more to do with other non-IPR-related
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issues. These include: 1) The need to establish a minimal
international standard of human healthcare to which all
persons are entitled and all developing country
governments must adhere (especially those susceptible to
corruption, mismanagement and/or poor governance — i.e.,
those —that systematically violate human rights...[or] failed
statesll that are chronically incapable of meeting the basic
security needs of their own populationsll %% 2%); 2) The
need to define international aid requirements and related
UN and member state foreign aid programs and budgets;
and 3) The need to provide empirical evidence that healthy
populations are indeed more productive and wealthy,??° to
justify increased international health care aid.

Fourth, a close inspection of the WHO report reveals that
developing country governments and activist groups have
actually sought to appropriate, for public use and benefit,
and at less than fair market value, the very same _flawed'
U.S. scientific and technological innovation process and
successfully  (derived/)  commercialized  medicines,
vaccines,  medical  treatments, and  biomedical
innovations??! which they have criticized all along.?*

Fifth, factors other than foreign IPRs are largely to blame
for the poor healthcare and access to medicines suffered
generally by middle income and developing country
citizens, and these have mostly to do with misplaced
government priorities, policy failures, and/or corruption.?®®
With respect to Brazil, at least one recent study (2003)
found that import tariffs and federal and state taxes have
increased the drug prices paid by Brazilian patients more
than 82 percent above the prices charged by pharmaceutical
manufacturers.?®* In addition, it is well known that, the
Brazilian government's failure to adequately address its
urgent national public health care, education, pension and
physical infrastructure needs, is due considerably to its



61

rampant corruption scandals (poor governance)?®® and its

misplaced fiscal priorities, which include very costly
(hundreds of millions of dollars) but unnecessary
international image-enhancing space programs.??® As noted
above, reputable studies have shown how sustained
national spending on public health care improves a middle
income or developing country‘s long-term economic,
technological and social productivity and attracts badly
needed domestic as well as foreign investment.??’

Brazl‘s PR _Regime Shifting’ Recognized by WHO and
Latin America

It is not difficult to conclude that Brazil has been
encouraged to continue its regime-shifting activities by UN
officials. During September 2005, Dr. Bernard Fabre-
Teste, the WHO adviser for disease in the Western Pacific
region, made a bold pronouncement. He said that he
supported developing countries’ right to circumvent
national patent laws protecting the property rights of
foreign HIV/AIDS drug manufacturers in order to provide
citizens with the public health care they deserve. He
believed that this could be accomplished either through
aggressive use of the flexibilities contained within the
WTO TRIPS Agreement, or through the taking of other
unilateral actions, including the importation of generic
copies of AIDS drugs from third countries, such as India,
China and Vietnam. Although Fabre-Test did not include
Brazil within this group of countries, he did refer to
Brazil‘s successful threats of compulsory licensing and
patent abrogation against U.S. and European HIV/AIDS
drug manufacturers that resulted in significantly reduced
medication prices. Apparently, the WHO and Fabre-Test
agree with the Brazilian government that, —Fhis kind of
decision is really a sign of political commitment [to] public
health. 12?8
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In addition, WHO officials, together with officials from the
Pan-American Health Organization (PAHO), the Brazilian
Health Ministry and several Brazilian research
centers/universities, have collectively authored a report
highlighting the importance of having refocused and shifted
the debate about IPRs and health care, at both the national
and international levels, from the WTO to the WHO.?*

Consequently, all developing countries, including Brazil,
now have the WHO's blessing to directly or indirectly
produce generic copies of any patented drugs they believe
are required, without first obtaining the consent of, or
paying _just compensation' to, the patent right holder, al in
the name of promoting the public interest — i.e., open
source/ universal access to health. Perhaps this is why a
regional bloc of 19 Latin American and Caribbean nations
confidently executed an agreement during January 2006, to
act collectively in an effort to reduce the price of
HIV/AIDS drugs.

—According to  World Trade
Organization rules, countries can
issue licenses to disregard patent
rights after negotiating with the
patent owners and paying them
adequate compensation.
Governments that declare a public
health emergency [however,] can
Zléldped;[.hgaonz%%otlatmgII (emphasis

Judging from the WHO CIPH's recent April 2006 report,
the international recognition and approbation that the
Brazilian government has thus far received for its national
efforts in minimizing life science company patent
protection, seemingly extends also to Brazil's nationad
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policy towards clinical test data and trade secrets. Brazil**?
remains one of two emerging economies with a growing
generic drug (manufacturing) sector (the other is India®®)
that, along with Egypt,** has thus far refused to both enact
and implement WTO/TRIPS-consistent national legislation
recognizing the exclusivity of undisclosed health-related
clinical test data and trade secrets. Pharmaceutical and
biotech companies typically submit this data to safety
orientated regulators to secure pre-market authorization to
commercialize their products.

In fact, the WHO CIPH has once again transcended WTO
jurisdictional and national sovereignty lines by opining as
to the _correct’ meaning of the WTO/TRIPS data
protection/exclusivity provisions. In fact, the WHO has
denied that any such property right exists at all!

—Article 39.3, unlike the case of
patents, does not require the
provision of specific forms of
rights. But it does oblige Members
to protect undisclosed test or other
data against unfair commercial use.
It does not create property rights,
nor a right to prevent others from
relying on the data for the
marketing approval of the same
product by a third party, or from
using the data, except where unfair
(dishonest) commercial practices
are involved. The TRIPS
Agreement does not refer to any
period of data protection, nor does
it refer to data exclusivityll

(emphasis added).235

Interestingly, at least one of the WHO report's authors, a
lawyer from Argentina, has articulated for international
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consumption a series of arguments to justify this
interpretation.?*® Unfortunately, they are far from apolitical.

Most troubling of all, there appears to be a concerted
international effort under way to reinterpret and expand the
focus and scope of WHO core competencies and functions
beyond, even, the WHO constitution's origina mandate.?*’
Currently lacking the necessary WHO membership
consensus to promote the supranational global governance
of healthcare,”® the WHO, the Government of Brazil, and
the NGOs they support have embarked on the lesser global

mission of employing the concept of _shared

sovereignty*.?*® 2% In their view, however, the notion of

shared sovereignty should seek to promote public
international goods at the expense of nationally sanctioned
private property rights.

—N]ation states [that] are sharing
rather than giving up sovereignty
[must defing]...the specia
functions for which international
collective action is essential...The
first type of essential function
transcends the sovereignty of any
one nation state, and therefore
makes up the core of international
health cooperation. These functions
address problems of the _global
commons',[] in which individual
decisions based on property rights
are made ineffective by the fact
that use of resources cannot be
contained within boundaries...The
two core functions to address these
problems are the promotion of
international public goods and the
surveillance and  control  of
international  externalities...Four
such goods are crucial: research
and development, particularly



65

regarding problems of global
importance when knowledge would
benefit all or most nations;[]
information and databases that can
facilitate a sustained process of
shared learning across countries;
harmonised norms and standards
for national use and, more
importantly perhaps, for regulation
of the growing number of
international  transactions; and
consensus-building  on  health
policy, which can help mobilise
political ~ will  within each

country...Il (emphasis added). 24

Thus, there can be no doubt that the Brazilian government
has long played a leading role in the international effort to
weaken exclusive individual private property rights.?*?

If all of this were not yet enough (overkill), the Health
Ministers of Brazil and other Latin American countries
very recently issued their own public anti-private property
declaration at the 59™ World Health Assembly.?** This
declaration essentially reaffirms the prior calls made in the
UNHCRC and the WHO for the subjugation of exclusive
private intellectual property rights to the right to —access to
medicines and critical raw materialsl which is deemed
integral to the alegedly more primary and —basic human
right to healthll. It also asserts that it is the sovereign duty
and obligation of every government to ensure the
fulfillment of such right. In order to satisfy this
responsibility, the declaration expressly commits Brazil et
al. to utilize every conceivable option, exception,
derogation and/or exclusion to providing exclusive private
patent, trade secret or other IP protection to pharmaceutical
products, devices, therapeutic methods (services), and
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natural flora, notwithstanding TRIPS and bilateral free
trade agreement provisions to the contrary,?44 4° 246 247

The extent to which private property rights will be
sacrificed in the future to satisfy public health _needs’ will
soon be tested. Revised international heath (_global
governance') regulations adopted previously by the 58"
(2005) World Health Assembly, *®and intended principally
to address the threat of cb;lobal pandemics,?* will enter into
force on June 1, 2007.%° These regulations are supposed to
be binding on WHO Member States that either do not reject
them outright, or do so only in part, pursuant to the treaty‘s
reservation procedures.®® It is especially significant that
member state governments will be obliged to notify the
WHO about, and the WHO will be charged with helping
them to determine, the existence of a _public health
emergency of international concern‘.?** Article 31(b) of the
TRIPS Agreement utilizes similar terminology (_national
emergency').?®  While the regulations require the
performance of a science-based assessment of the public
health _risks' posed by a particular communicable or non-
communicable disease before government action is taken,
they do not appear to address the issue of private property
rights.

IPR Shifting from WTO to UNEP/CBD

Brazil is also assisting developing nations and global
environmental activists to re-characterize the recognition
and protection of private property/IPRs as potential
violations of international environmental law, unless the
international IPR framework is fundamentally changed.
Brazil et al. demanded the changes during a series of recent
negotiations that have taken place between the parties to
the UN Environment Program (UNEP) Convention on
Biological Diversity (CBD).>* The changes would run
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contrary to the established law of the WTO/TRIPS and
WIPO Agreements. The CBD's objective is to conserve
biological diversity, to promote the sustainable use of
genetic resources, and to ensure the fair and equitable
sharing of all benefits flowing from their use.?>

The Government of Brazil has worked with other nations to
exploit broad language within the treaty text according IPR
protection for genetic resources residing in developing
countries. Apparently, these governments have discovered
the inherent value of IPRs, at least, on a national ownership
level, and now aim to secure it for themselves against the
otherwise legitimate interests of private third party
developed country companies. IPR-related 2*® CBD
negotiations have concerned two primary issues. —%)
protecting the traditional [public] knowledge of indigenous
communities; and 2) advocating that intellectual property
rights applicants should disclose the country of origin of
the [public] genetic resources or traditional knowledge,
which form the basis of their application.I?®” Yet, the
TRIPS Agreement requires neither,”® while the CBD text
focuses considerably on the issue of access.?*

During early 2005, Brazil and other CBD Parties®®
proposed the creation of a new international IPR treaty that
sanctions the nationalization of biodiversity and any
derivative IP. It calls for

—Fighter patent rules to prevent
their biological resources being
misappropriated and to ensure that
benefits arising from their use are
shared fairly. The proposal would
require  users of  biological
resources to first seek informed
consent of the country of origin,
and to ensure that the origin of the
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resources were disclosed in patent
applications... Their ~ [ostensible]
chief concern [was] _biopiracy’
261whereby biological resources
could be appropriated by foreign
researchers and used to develop
new, patent-protected products,
without benefits being returned to

the country of origin.ll 262

A proposed treaty would, if adopted as a final text, most
likely become a Protocol to the UN Convention on
Biological Diversity.

Brazil and other like-minded nations have opposed the
leading alternative to the changes they demand — a market-
based approach that involves execution of individual
private agreements governing access to and use of genetic
resources.”® They reason that the market approach would
require them to police their own biodiversity, and that this
entails significant economic costs. However, there are
likely other explanations for their refusal to embrace it. In
particular, they prefer to establish a global (regulatory)
convention that would permit them to control how products
derived from their biological resources can be used by other
governments and non-state actors, which would,
consequently, provide them with economic benefits to
which they would not otherwise be entitled under TRIPS if
such products failed to meet commonly accepted
patentability requirements .2®* In effect,

-Even after a patent has been
granted for an invention using
genetic material, the country from
which the material was sourced
would have the right to determine
how products based on a patented
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invention from it would be
used.ll265

—JA] draft convention which
Ethiopia, speaking for the African
countries, along with India and
Brazil want negotiated into a full
convention...[would ensure
that]...[e]very transfer of a genetic
resource between parties would be
recorded and authenticated. The
approval of the owner of a genetic
resource would be required before
it or its derivative could be used in
research. The reasoning was this
would  require  companies to
negotiate with every owner when a
patent was granted and presumably
for a share of the profitsl

(emphasis added). 266

According to at least one commentator, there is also a
political dimension to this proposal. And, it is clearly anti-
patent, anti-private property, anti-free market, and anti-

WTO.

—Klaus Topfler, the [former] head
of the United Nations Environment
Programme underlined ... the
political message which lies behind
the idea of the new convention...in
his message to the Bangkok
conference. Patent represented
_private monopolies' which should
be  subject to  community
ownership. Is this an anti-private
property message? Martin Khor is
no fan of private property. He is a
longstanding critic of business and
a leading campaigner against the
World Trade Organisation, a
venerable free market body. One of
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his avowed goals is to diminish the
effectiveness and authority of the
WTO at large and its agreement on
intellectual  propertyll (emphasis
added). 2’

For each of these reasons, it may be appropriate to perceive
Brazil et al.'s continuous efforts to push (putsch) this
proposal forward as a neo-Marxist attempt to nationalize
((ake' for _public use') natural resources for the benefit of
the state, irrespective of the costs to both foreign and
domestic individual inventors and private investors.”® In
fact, at least one study has likened an ABS patent to a
national research and development tax (an indirect
regulatory _taking') that would likely reduce R&D
investment in the biotechnology and pharmaceutical sectors
by 50 percent and 20 percent respectively.?®®

Cynicism aside, the Government of Brazil has taken its
participation in the CBD process very seriously. It was
largely responsible for the progress that took place during
the recent mid-February 2006 CBD Working Group
meeting in Granada, Spain. Brazil was instrumental in
helping to craft a draft ABS convention text (—nternational
Regime on Access and Benefit Sharingll) 2°, which was
then passed on to the CBD Conference of the Parties (COP)
for consideration at their subsequent meeting, held in
Curitiba, Brazil, during late March 2006.%"

—Brazil has been taking the lead in
insisting that the international
regime must  provide  for
compliance with national access
and benefit sharing legislation, and
require the disclosure of country of
origin or source, evidence of prior
informed consent, and evidence of
fair and equitable benefit sharing in
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IPR applications. Compliance and
enforcement of prior informed
consent and mutually agreed terms
for granting access are priorities for
developing  countries...  Brazil
supported a certificate of legal
provenance of genetic resources,
derivatives and traditional
knowledge issued by the country of
origin, in  accordance  with
nationally defined requirements,
internationally recognized by the
international ABS

regimell(emphasis added).272

—Brazil played a key role and
proposed text to ensure the primacy
of the CBD, reiterating that _since
CBD provisions are negatively
affected by intellectual property
rules, this is an appropriate forum
to tackle them'...Brazil and
Ethiopia's proposal to include

_derivatives products and
associated traditional knovvledge‘
are in brackets.|l 3

At least until April 2006, there appeared to exist sufficient
developed country government and industry opposition to
the draft ABS convention text introduced in Curitiba to
temporarily place it _on ice' until 2010, and away from the
TRIPS Agreement.274 However, the ground, apparently,
had already begun to shift before that meeting, as the result
of heightened activist concern about the negotiation of new
bilateral free trade agreements alleged to be in conflict with
the CBD.?”® The TRIPS Council‘s February 2006 review of
the CBD-TRIPS relationship also did not help matters
any.m
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Indeed, this dynamic changed further during May and June
2006, due to the concerted efforts of the Governments of
Brazil, India and Norway and the good offices of the WTO
Director General, 2’’ 2’® to promote harmonization between
CBD and TRIPS. On May 29, 2006, approximately two
weeks before the next scheduled TRIPS Council meeting
(June 12-15) was to take place, ?”° Brazil and India
proposed an amendment to the TRIPS Agreement, (Article
29 bis), that was supported by a number of developing
countries. That amendment, if adopted, would require
—troduction into the TRIPS Agreement of a mandatory
requirement for the disclosure of origin of biological
resources and/or associated traditional knowledge used in
inventions for which intellectual property rights are applied
for.ll 2° Thereafter, on June 14, the Government of Norway
introduced its own proposed TRIPS amendment that
supports and is largely consistent with the Brazil-India
proposal. 8! 282 285 \while Brazil and India warmly
welcomed the Norwegian proposal, they were not as
receptive to the thoughtful proposal submitted by the
Japanese government at roughly the same time.?**

Arguably, Brazil‘'s ABS draft treaty and proposed TRIPS
amendment amount to nothing more than a national
governmental grab for private industry royalties in the
absence of the means to convert genetic resources and
traditional knowledge into legally recognizable property
rights (i.e., patentable subject matter) from which market
relevant (commercial) innovations can be derived. They
represent nothing less than patent opportunism cloaked in
international harmonization and development language.?®

B. BRAZIL ACTIVELY PROMOTES A NEW
INTERNATIONAL  PARADIGM OF ,OPEN
SOURCEY/ ,UNIVERSAL ACCESS' TO
KNOWLEDGE (A2K)
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_Open Source’ Methods (OSM)

Brazil and a group of similar-minded developing nations
known as the _Friends of Development,'?®® are also
advancing a new paradigm of _open source’ methods in
international fora to accelerate the process of _regime
shifting'. Although these protagonists did not invent open
source methods, they immediately recognized their value
for their own interests. Unfortunately, some experts from
OECD market economies promote such ideas as well.

The _Open Source* approach towards intellectual property
rights has been broadly described within a recent pamphlet
authored by the former Head of Policy in UK Prime
Minister Tony Blair's Office, who is now the Director of a
London-based NGO. Both he and the organization he
works for are known for their socialist leanings.?®” These
advocates contend that open source methods are designed
to operate as a _gift’ rather than a_market' economy. And,
although such methods were originally applied to computer
software,”® they are now being extended nationally and
internationally to other industry sectors that have nothing at
all to do with software, namely biosciences and
pharmaceuticals.”® Indeed, in their view, open source
methods are —almost the opposite of traditional intellectual
property systems like patents and copyrights which seek to
keep knowledge to the creators and people they choose to
sell the knowledge to.ll *°

—Not surprisingly, the new model
has fueled intense controversy and
struggle, with new dividing lines in
business as some (like IBM)
partially side with the open source
. . 291 292
movement against Microsoft.

2 o
%Even on the geopolitical scale
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there appear to be countries falling
broadly into the _for* and _against'
camps. These contests over
ownership and intellectual
property look set to have a
profound influence on how our
economies will innovate and
operate in the next few decadesll

(emphasis added). 294

European, Brazilian and South African advocates have
argued that there exists a sound theoretical basis for the
idea of _open business' models, whether applied either to
copyrights or to patents.

—New York University] Professor
Yochai Benkler's text, _Coase’s
Penguin‘...discusses from the
theoretical point of view the
emergence of the so-called
commons-based peer productionll
models ...[T]he examples
mentioned by Benkler in his text
are, nevertheless, limited, being
circumscribed to free software, the
wikipedia and a couple others. This
is one of the objectives of the Open
Business project. 1 provide
numerous other substantial
examples that can demonstrate the
economic viability of businesses
where the content is distributed

openly.ll 2%

Some of these advocates have successfully persuaded their
governments to act on it. During May 2005, for example,
the Government of France, with an apparent nod from other
European nations,?®* announced its intention to establish
and support a legal framework under its bilateral science
and technology agreement with China that —ensures the
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sustainable development of ObjectWeb...an open source
[software platform]...as a magor process for Sino-European
collaboration.I**®

Apparently, certain American business executives,
scientists and academics, as well, have taken a fancy to
open source methods. Representing open source methods
as supportive of intellectual capital rather than intellectual
property®®®, they have aggressively promoted open source
methods as a new global knowledge paradigm in the
information and health sectors.>® In fact, during July 2003,
open source activists, scientists and academics comprised
part of an international group that drafted a letter to the
Director General of the WIPO requesting that the WIPO
seriously consider its promotion of such methods in lieu of
intellectual property right protections.>*

Indeed, the growing open source movement these groups
are leading endeavors to utilize new legal tools, utilitarian
economic arguments, a sense of professional elitism, and
moral suasion to justify the application of an open
source/universal access model to information and
communication technologies as well as to biotechnology,
pharmaceuticals, and medical technology.**

—F]he means by which the open
source movement is fighting isn't by
eliminating intellectual property.
Rather, it is by a form of legal
jujitsu that turns the opponent's
strength  against itself. The
movement uses radical intellectual
property licenses, sometimes called
_copyleft’ (an  antidote to
_copyright'), to ensure that the
open-source technology remains
non-proprietary and free.  The
lesson for the life sciences is that
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just as the information technology
sector had to go through a rough
period of transition to figure out
workable models of sharing
intellectual property - an evolution
that is still ongoing - so too must
biotechnology. The process is
incremental, and probably
inevitable. 33 304

—Fhe open source movement
encompasses the classical
economists' spirit of
decentralization that is considered
essential to progress, with a
relatively new conception of
enlightened community-
interest...[L]egal theorist Yochai
Benkler...considers open source
processes as [] peer-based, non-
capitalist modes of production that
[are] likely to expand well beyond
software design. There are even
moral imperatives facing the
biotechnology industry that propel
it in this direction, namely, the aim
to improve and preserve life, which
doesn't exist in information
technology. At the same time, the
professional culture of the life
sciences and information
technology share an acknowledged
desre to change the worldll

(emphasis added). 305

While it is easy to see why developing country
governments would gravitate towards and seek to exploit
any available opportunity to acquire _free and open source
software,**® it should be noted that there is actually more
than one model of FOSS to choose from. This raises
several important questions: Which of the two primary
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FOSS licensing models does the Government of Brazil and
the FoD seek to establish as the new international IP
paradigm — the GNU General Public License (GPL), or the
Berkeley Software Distribution License (BSD)?*°" How do
they intend to apply their preferred model to the health care
sector? And, is this same model favored by European
governments and industry, and by American companies?

Pursuant to the GPL model, software authors who
otherwise possess exclusive private property rights
(copyrights) in their expressed creations (i.e., rights to
exclusive use, reproduction and distribution), expressly
waive those rights, including the right to profit from them,
when contributing their work to the software collective.
They willingly surrender their _rights' in exchange for the
right to receive attribution, as a matter of contract. They
then leverage that resulting legal contract right to compel
future authors/creators of derivative works to waive their
otherwise exclusive private property rights. This ensures
that they, too, will not profit from their creations. As a
result, the software standard remains _open’' indefinitely,
with the effect of forcing more code into the open
community. GPL adherents refer to this restriction as a
_copyleft' as opposed to a _copyright’, and it serves to
remove the software from _public domain‘.*%

—Fhe GPL binds the recipient of
open source software to a set of
restrictions governing the ongoing
licensing of the open source

software... A recipient's
modifications of the original
software become subject

automatically to the GPL, which
means the recipient cannot restrict
access to the source code of the
new and improved version.
Further, if the GPL-covered



78

software is combined with any
other software (including that
which is considered to be
proprietary), then the combination
must be treated as _open' under the
GPL, including that which had
been  proprietaryll  (emphasis
added).

IBM has embraced a version of —kinux...available under
the...GPL, which is designed to eliminate closed source
softwarell (emphasis added). **°

Despite the appeal of such a model, especially to those who
lack the technical know-how or the financial means to
create their own software platforms, the GPL license has
serious shortcomings. The resulting _negative’ contract
right, given its broad scope and indefinite duration,
arguably constitutes an undue, and perhaps, _total* future
restraint on the alienation of private property, which
common law courts have often invalidated. Newly formed
and existing small and medium-sized hi-tech businesses, in
particular, would economically suffer as the result of such
restrictions if they serve to discourage venture capitalists
from investing in their companies. Furthermore, from a
litigation perspective, the GPL license is arguably nothing
more than a _house of cards waiting to fall. Were any
single member of the collective to violate the terms of this
communal contract, it is likely to trigger a domino of
copyright infringements along the entire chain of creations,
and thus, a potential litigation _free-for-all* amongst its
members. 3t 312

According to two legal experts, -the GPL license
essentially requires a business model centered around
programming and support services to generate profit,ll
rather than one based on the software product itself or on
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its derivatives.®*® However, once a company reduces such
services to a uniform and repeatable process, thereby
commoditizing them, then a company‘s cost of developing
them and the price they may charge clients for providing
them will likely drop significantly. Since competitors
prices for rendering the same or similar services will also
fall, it will likely lower the barriers to entry into the
marketplace segment, and make it more difficult for such
services companies to establish their individual niches and
earn a reasonable profit. It will likely also place a severe
downward pressure on the salaries and fees paid to in-
house and outside consultants that work for the services
providers. 34*

Pursuant to the Berkeley Software Distribution license
(BSD) model,*™ on the other hand, businesses can legally
build upon free software to create proprietary software.
This means that, the BSD License allows proprietary
commercial use; thus, proprietary commercial products can
safely incorporate software released under the license
without fear of reprisal. In addition, authors of any works
based on and/or derived from the free software can release
those works under their own proprietary licenses.**°

Lega experts have noted how _open source purists (GPL
supporters) object to the BSD License: —epen source purists
believe the BSD license is detrimental to the open source
initiative because it does not require users of BSD-licensed
software to openly release their modifications.ll **’ They
object, in other words, because -the Berkeley copyright
poses no restrictions on private or commercial use of the
software and imposes only simple and uniform
requirements for maintaining copyright notices in
redistributed versions and crediting the originator of the
material only in advertising.ll 3*® BSD supporters refer to
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their model as _copycenter' — between copyleft and
copyright.

It would seem that established software companies are
increasingly embracing the BSD model. For example, the
Macintosh Operating System is, based partially on BSD-
licensed code.®™® 3*Some Microsoft products, as well,
appear to contain kernels of BSD code.®® And, IBM
recently licensed some of its software under BSD. 3%

Unfortunately, with the support of afew large first-mover*
ICT companies,®® the movement has more stridently
challenged those within industry®** and the scientific
community®”® that continue to maintain the traditional
closed-loop proprietary view. That view has held that open
source models negate the very incentive for industry to
invest in the kinds of research and development that are
needed to achieve incremental and breakthrough
innovations that may then be shared with the developing
world. Given the lower 4™ quarter 2005 and forecasted 1°
quarter 2006 expected revenues recently reported by at
least two of these _first-mover* companies, however,3% one
must seriously question the authenticity of their
motivations for migrating to commoditized open source
methods, 3" 328 as well as, the economic viability of the
open source business model itself.3? 3%

Apparently, Brazil has been successful in advocating on
behalf of the open source movement partly because it has
not clearly identified the model it is pursuing and has failed
to distinguish itself accordingly. Also, the movement,
Brazil included, has embraced the Machiavellian tactic of
_divide and conquer* to pit the leaders of different
governments and different industries against one another.**!
*2And some companies, together with governments, in
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turn, have employed this doctrine for protectionist
purposes.®*

Brazil‘s Effortsto Nationalize _Open Source' Methods

The Brazilian government has obviously observed and been
monitoring this unfolding debate, and has chosen to
embrace the notion of _open source’ with abandon.
According to one Brazilian expert, the Government of
Brazil has undertaken a series of popular initiatives at the
national and international levels aimed at promoting _free
and open source (FOS') business methods ** that,
admittedly, —-#mply a political risk to Brazilll. The risk to
which this expert obliquely refers is that the U.S.
government may consider the FOS model that Brazil has
adopted®® to be another new form of disguised trade
protectionism.**® And this, he suggests, may be punishable
by withdrawal of Brazil‘s U.S. GSP status and/or subject to
challenge and retaliatory sanctions at the WTO.%*

Brazil's Minister of Culture has explained the current
Brazilian government' s populist rationale for pushing _open
source’ methods.

—[T]he fundamentalists of absolute
property control® - corporations
and governments alike - stand in
the way of the digital world's
promises of cultural democracy and
even economic growth. They
promise instead a society where
every piece of information can be
locked up tight, every use of
information (fair or not) must be
authorized, and every consumer of
information is a pay-per-use tenant
farmer, begging the master's leave
to so much as access his own hard
drive. But Gil has no doubt that the
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fundamentalists will fail. A world
opened up by communications
cannot remain closed up in a feudal
vision of property...No country,
not the US, not Europe, can stand
in the way of it. It's a global trend.
It's part of the very process of
civilization. It's the semantic
abundance of the modern world, of
the postmodern world - and there's
no use resisting itl (emphasis
added).>%®

It is the opinion of many within the Brazilian government
that, the evolving national and international paradigm of
_open source’ methods can and should be broadened far
beyond the realm of copyrighted content-rich music, films
and computer software to also include patented healthcare
products and technologies, as well as, other scientific and
technological know-how. A recent article appearing within
Wired Magazine discusses the evolving scope and rationale
of this expansion effort.

—Brazil, in its approach to drug
patents, in its support for the free
software movement, and in its
resistance to Big Content's attempts
to shape global information policy,
is transforming itself into an open
source nation - a proving ground
for the proposition that the future of
ideas doesn't have to be the
program of tightly controlled
digital rights now headed our way
via Redmond, Hollywood, and
Washington, DC.

In a world divided into the content-
rich and the content-poor, it's
increasingly clear to those on the
losing side of the divide that the
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traditional means of addressing the
imbalance - piracy - is a stopgap
solution at best. Sooner or later
some country was bound to square
off with the IP [E]mpire and be the
first to insist, as a matter of state
policy and national identity, on an

aternativell (emphasis added). >*°

This article notes how the doctrine of open source methods
was as central to Brazil‘s cultural past, as it will be to
Brazil‘ s economic/technological future. **°

—Fhe prime directive of
[Brazl's]..federal Ingtitute for
Information  Technology is to
promote the adoption of free
software throughout the
government and ultimately the
nation. Ministries and schools are
migrating their offices to open
source systems. And within the
government's _digital inclusion’
programs - aimed at bringing
computer access to the 80 percent
of Brazilians who have none -
GNU/Linux isthe rule..._We're not
just discussing one product as
opposed to another here - Ford
versus Fiat,' says Sérgio Amadeu
da Silveira, the institute's director.
MWere talking about different
models of development'll (emphasis
341
added).

While Brazil initially became interested in expanding open
source business methods from software to healthcare
during the Cardoso administration,®? 3% the Lula
administration was largely responsible for developing
_open source' into amantra. During the Spring of 2005, for
example, Brazil declared that it possessed the moral and
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legal authority, under both national and international law,
to _take' HIV/AIDS drugs from its U.S. owners (patent-
holders) without _just compensation because the issue of
health care is a matter of _public interest’ (i.e.,, _public
use‘).344

In other words, the standard articulated by the Brazilian
government to justify a_taking' of private property without
_ust compensation® was that of meeting _the necessary
requirements to guarantee the sustainability of the
government’s National STD/AIDS Program’ (i.e., a_public
use'). Obvioudly, Brazil was in over its head financially,
and relied on the derogations (flexibilities) provided for in
the TRIPS Agreement and within its own national law to
bail itself out. The Brazilian government, however, had
actually been suffering from an economic _emergency‘ or
_urgency' triggered by its own profligate spending. It had
not experienced, as the TRIPS Agreement envisions and
provides for, and what most health activists described, as a
health _emergency' or _urgency'.

Arguably, it is better to address economic emergencies or
urgencies of the kind experienced by Brazil or any other
emerging economy through balance of payment borrowings
or project-related financings obtained from official
international  development and  sovereign lending
institutions, official export finance-promotion vehicles, or
from private banks, or even private aid. By contrast, health
emergencies or urgencies of the type experienced by
impoverished least developed countries, such as those from
sub-Saharan Africa, with respect to HIV/AIDS, malaria and
tuberculosis deserve different treatment. For example, they
are likely to benefit more from the dispensation of official
development aid, bilateral intergovernmental aid packages
and private aid grants, as have been generously provided by
the U.S. government or by U.S. private foundations, though
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such aid has not proven to be as transformational as once
be"eved 345 346 347

In addition, Brazil has also likely suffered from a perennial
knowledge emergency or urgency. This type of human
capital deficit is correctable by improving national and
local education capabilities, by attracting foreign private
direct investment and by voluntarily negotiating arms-
length, market-based arrangements (procurement contracts)
with the very private industry participants that can help it to
acquire such knowledge.**®

Brazil still has the option, in the words of Hernando De
Soto, to act wisely and choose the _other path'. It should
not mandate through force of law free-of-charge open
methods-based  technology transfers to  national
governments underwritten by private industry, as a
condition to gaining or retaining market access. This
amounts to nothing less than governmental opportunism,
which will serve only to enhance Brazil's welfare
dependency at the expense of its domestic industries
creativity and innovation. Even more damaging are the
Brazilian policies intended to move this debate into the
international sphere.

Brazil's Efforts to Internationalize _Open Source
Methods

—Brazil is in the forefront of several
proposals regarding Intellectual
Property, such as embracing free
software and creative commons, as
well as struggling for the proper
balance of patent rights in order to
promote access to medicines.ll

(emphasis added). 849
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Evidence strongly suggests that Brazil‘s efforts to establish
open source methods as the international IP paradigm,
especially as applied to the life sciences and information
and communication technology industries, are intended to
seriously impair the significantly higher value of U.S. and
other OECD member intellectual property assets (patents)
and the related commercial products and processes that
incorporate them.

—Hhe fact that an open source
approach to biotechnology research
and development may have the
capacity to weaken government (in
particular, US government) and
industry control over the rate and
especially the direction of scientific
progress in this field is part of its

appealll (emphasis added). **°

Brazil couches its efforts in nationalistic political terms
intended to appeal to the poverty-stricken masses, by
emphasizing how the current IPR system provides the
OECD nations, including the U.S., with a considerable
comparative trade advantage over emerging WTO member
economies, including Brazil.

—Brazil's President, Luiz Inacio da
Silva, is keen to bridge what he
perceives to be a huge technology
gap between Brazil and more
advanced economies, and sees
Open Source as an important
means of doing so. He appointed
Sergio  Amadeu, a  former
economics professor and Open
Source enthusiast, to head Brazil's
National Information Technology
Institute, after taking office last
year. Amadeu wants Open Source
to permeate government software
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usage, educational software usage
and home computer usagell

(emphasis added). sl

Brazilian officials have also used this argument to justify
the use of open source methods in connection with
copyrights and the arts.

—FAs concerngl...the traditional
copyright-based cultural industry in
Brazil...[t]he numbers demonstrate
that a very small number of artists
have been able to be distributed by
means of the traditional industry
channel. Only very few Brazilian
music CDs are being released
every year in the country, in spite
of its huge population. Also,
Hollywood movies occupy the vast
majority of movie-theaters in
Brazil, even though the Brazilian
production of movies has been
steadily growing...[ T] he traditional
industry is failing to provide the
appropriate channels for Brazilian
culture to emerge and be
disseminated. As a result, creativity
is moving to the peripheriesll

(emphasis added). 352

Thus, Brazil and its developing country comrades have
sought to impair the value of U.S. IP assets in multiple
steps. First, they have tried to persuade diplomats,
policymakers, and businesses that the current WTO IP
system suffers from serious market and ethical failures.
Second, they have cast those failures as a serious threat to
developing countries’ national sovereignty, cultural identity
and ability to benefit equitably from the science and
technology transfers to which they believe they are entitled
pursuant to the United Nations Millennium Development
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Goals. Third, they have strongly recommended (i.e.,
demanded as a matter of _fundamental fairness') that the
FOS replace this system as the benchmark for
internationally harmonized IP rules. Fourth, they have
called for significantly increased development aid funding.
All of this is intended to secure what they are really after —
global redistribution of scientific and technological know-
how and the wealth that goes along with it - in the name of
sustainable development.

Certainly, Brazil is not the only emerging economy to
promote open source methods as a new global intellectual
property policy paradigm nationally and at international
fora; however, it is the most vocal. In fact, Brazil‘s voice
has registered loud and clear with developing countries,
especially those located in Latin America.®>® ** Suffering
from even greater knowledge and technology deficits, they
have observed Brazil's diplomatic dips and head jolts, and
have eagerly fallen in place behind Brazil to form a
political samba line®® for the purpose of dancing to what
they hope will be a new international genre of open-source
music.>*°

—Already the outlines of an
international open source alliance -
a coalition of the penguin, if you
will - have begun to emerge. India,
for instance, is mustering a political
commitment to free software that
[the father of free software himself,
Richard] Stallman...has declared
second only to
Brazil's...Developing nations, poor
in IP rights and in the muscle to
enforce them, may have a vested
interest in the success of the open
source paradigm...The rate of
technological change now is such
that modernization proceeds more
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chaotically than ever, and with
every flip of the clock cycle, the
whole world's reality looks more
and more like Brazl‘'s: a high-
contrast, high-contact confusion of
micro-cultures and inequalities.ll

(emphasis added).357

As the following discussion will show, Brazil has promoted
the open source counter-1P paradigm in several different
international fora.

At the World Summit on the Information
Society (WSIS)

The Government of Brazil challenged the international IPR
framework during November 16-18, 2005, at the last UN
World Summit on the Information Society [WSIS],*®
convened by the International Telecommunications Union
(ITU), an UN-based international standards body.**® There,
it led a bloc of developing countries, including India, South
Africa, and China, that sought to prevent the US and its
OECD allies from _hardening' the UN‘s line on intellectual
property rights. *° In particular, it insisted that the final
conference document recognize just as strongly the cultural
and economic importance of shared knowledge.

To ensure that the concept of open source methods
remained in the minds of foreign governments and the
media, the Government of Brazil skillfully convened a
press conference during the first day of the Summit, at
which it announced the execution of a memorandum of
understanding (MOU) with the Secretariat of the UN
Conference on Trade and Development (UNCTAD). The
MOU provided for UN training and education in the use of
free and open-source software (FOSS') in an effort to
support the promotion of such paradigm in the developing
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world.**" Apparently, the UNCTAD, for the past several
years, has co-chaired a project the goal of which has been
to —strengthen the analytical and negotiating capacity of
developing countries so that they are better able to
participate in IPR-related negotiations....II 3% %

Although Brazil and its allies were ultimately not
successful during the Summit (November 16-18, 2005) in
defining the scope of intellectual property rights issues
within the WSIS Declaration and Plan of Action®*, they
were nevertheless able to implant the idea of open source
methods by inserting indirect but potentially troublesome
declaratory language within these documents.

—ntellectual Property protection is
important to encourage innovation
and creativity in the Information
Society; similarly, the wide
dissemination,  diffusion, and
sharing of knowledge is important
to encourage innovation and
creativity. Facilitating meaningful
participation by all in intellectual
property issues and knowledge
sharing through full awareness and
capacity building is a fundamental
part of an inclusive Information

Societyll (emphasis added). 3%

—-Governments, and other
stakeholders, should establish
sustainable multi-purpose

community public access points,
providing affordable or free-of-
charge access for their citizens to
the various communication
resources, notably the Internet.
These access points should, to the
extent possible, have sufficient
capacity to provide assistance to
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users, in libraries, educational
institutions, public administrations,
post offices or other public places,
with special emphasis on rural and
underserved areas, while respecting
intellectual property rights (IPRs)
and encouraging the use of
information and sharing  of

knowledgell (emphasis added). 3°

Apparently, Brazil had previously been successful, with the
assistance of free and open method advocates, in
embedding even more damaging language and anti-IPR
references within a prior ITU Report on WSIS
Stocktaking.®®” The obvious purpose was to promote
regime shifting through incorporation of norms from less
technical and less economically focused international
organizations. For example, the WSIS Stocktaking Report
refers to the previous efforts of the UN Educational,
Scientific and Cultural Organization (UNESCO) to
promote open source methods. 3 In particular, the WSIS
Stocktaking Report refers to the prior efforts (during 2003)
of the UN Educational, Scientific and Cultural
Organization (UNESCO), led by European interests, **° to
promote open source methods to cyberspace within a
recommendation focusing on cultural diversity and
multilingualism. *"°

In addition, the WSIS Stocktaking Report refers to efforts
previously undertaken by the UN Development Program
(UNDP) to promote open source methods. In fact, during
the WSIS Summit, there apparently took place a parallel
UN Development Program-sponsored seminar on the
subject of free and open source software. It discussed how
the open source software movement seeks to promote
universal human rights and fundamental freedoms
discussed in various other UN projects and UN documents.
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—Fhe United Nations Development
Programme/Asia-Pacific
Development Information
Programme (UNDP-APDIP) hosted
a morning workshop on the subject
of _Software for
development' ... Participants
confirmed  their  belief  that
communication is a basic human
right, and that software plays a key
role in enabling that
communication. Panelists reminded
the audience that the essential
values of freedom, equality and
solidarity were enshrined in the
2000 UN Millennium Declaration.
The principles behind free and
open source software (FOSS) are
very much the same: they recognize
human freedom, and in particular
the freedom to use software when
you wish, change it when you want,
copy it as needed and distribute it
to others who might need it. The
importance of FOSS in the context
of fundamental freedoms must be
emphasized, rather than the need to
merely provide cheap and powerful
software, said speakers. FOSS
represents another opportunity for
developing countries, and can
encourage innovation and adoption
of ICT. It helps people to break
free from imposed and costly
software solutions, and to freely
access global communication and
information networks. Patent laws
should be reformed to support and
not discourage innovation,
participants said. They called on
the United Nations to take a
leading role in fostering productive
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open source partnerships, to
liberate the poor and empower
them to use technology for social
and economic  developmentll

(emphasis added). 81

Socialist-minded governments, including the present Lula
Government of Brazil, and civil society activists have
become increasingly prolific and adept at non-economic
_norm-building,*"* and at subsequently elevating those
norms into _soft law**"standards *"** intended to pollute
trade and economic fora. 3° Thus, if not carefully
monitored, these seemingly innocuous statements and
declarations could conceivably be modified, combined,
expanded and otherwise used with or within other
documents to develop an overly broad non-economic
framework from which to reconsider the role of intellectual
property law in international affairs.

At the World Intellectual Property
Organization (WIPO)

—.Brazil (along with Argentina)
was responsible for proposing the
so-called —Bevelopment Agendall
at the World Intellectual Property
Organization (WIPO), which seeks
to discuss the implications of
Intellectual Property for

development.lI 876

During late August 2004, Brazil, along with Argentina,
submitted to the WIPO Secretariat a formal detailed
proposal relating to the establishment of a new
development agenda within WIPO.

The proposal requested that the WIPO General Assembly
consider eight different issues. They include: 1) Adoption
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of a high-level declaration on intellectual property and
development; 2) Adoption of proposed amendments to the
WIPO convention; 3) Inclusion within any WIPO Treaty
under negotiation, such as the Substantive Patent Law
Treaty, provisions on the transfer of technology, on
anticompetitive practices as well as on the safeguarding of
public interest flexibilities; 4) Establishment of technical
cooperation programs between WIPO and developing
countries aimed at strengthening national intellectual
property offices (capacity-building); 5) Creation of a
Standing Committee on Intellectual Property and the
Transfer of Technology, for the consideration of measures
to ensure an effective transfer of technology to developing
countries and LDCs — one such measure could entail
establishment of an international regime that would
promote developing country access to the results of
publicly funded research in developed countries. Such a
regime could take the form of a Treaty on Access to
Knowledge and Technology; 6) Organization of a Joint
WIPO-WTO-UNCTAD  international ~ seminar  on
intellectual property and development; 7) Wider
participation of civil society in WIPO's activities, and 8)
Establishment of a Working Group on the Development
Agenda to further discuss its implementation. '’

The proposed amendments to the WIPO Convention
essentially call for each country's stage of development to
determine the scope and degree of private intellectual
property protections in that country so that IPRs do not
impede access to culture and technology. "® According to
the proposals,

—+n  order to ensure that
development concerns are fully
brought into WIPO activities, the
Member States may consider the
possibility —of amending the
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Convention Establishing the World
Intellectual Property Organization
(1967). The amendment would
explicitly incorporate the
development  dimension into
WIPO's objectives and functions.
Since Article 4 (Functionsll) of the
WIPO Convention relates its
Article 3 (-Objectivesll), paragraph
(i) of Article 3 of the WIPO
Convention could be amended to
read as follows: _(i) to promote the
protection of intellectual property
throughout the world through
cooperation among States and,
where appropriate, in collaboration
with any other international
organization, fully taking into
account the development needs of
its Member States, particularly
developing countries and least-
developed countries'll (emphasis in
original).379

At least one Brazilian government representative who
attended the special session noted that the amendments had
received strong support from the Friends of Development
(FoD).*®

The WIPO General Assembly subsequently convened an
extraordinary session to consider the multi-part proposal
from September 27 to October 5, 2004. It ultimately
decided to follow-up with —ter-sessional
intergovernmental meetings to examine the proposal...as
well as additional proposals of Member Statesll.®*

Shortly following the commencement of the 2004 special
session, a group of European socialist-minded open source
advocates and civil society activists submitted their own
WIPO proposal, otherwise known as the _Geneva
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Declaration on the Future of WIPO*.®* The declaration
demanded that, “WIPO abandon its current culture of
expanding monopoly privileges without regard to social
cost and to instead strike a balance between the public
domain and competition on the one hand and the realm of
property rights on the other. [It] also expresse[d] strong
support for the...Argentina and Braxzil...Proposal.lI®® It
focused on the perceived inequities surrounding access to
innovations in, and the scientific and technical know-how
underlying, medical, information, and other essential
technologies. And, it called for WIPO to ensure universal
access to all such knowledge, as a matter of both morality
and international law. *** Following the political success of
the Geneva Declaration, other European activists have
since submitted their own proposals equating these
inequities with human rights violations, and calling for a
reinterpretation of the WIPO Convention's mandate,
consistent with international human rights law.*®® The
Brazilian and Argentine governments and other NGOs have
also called for greater NGO participation in WIPO's
enforcement committee. %

It must be remembered that, during the 2005 WIPO
General Assembly session (spanning September 26 to
October 5, 2005), WIPO member governments had agreed
to establish a _Provisional Committee’ (PCDA) that would
continue discussions on how to mainstream the proposed
_development agenda’ into WIPO's work program.®®’ The
PCDA delivered its first proposal to the WIPO Secretariat
during February 2006,%® and a second proposal on June 23,
2006.%%  Although the PCDA subsequently met during
June 26-30, 2006 to consider these proposals, it was unable
to reach agreement on how to proceed, **° thereby leaving
the WIPO General Assembly to decide the future of the
Development Agenda when it meets again during
September 2006.* Apparently, Brazil and Argentina were
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largely responsible for the lack of consensus at that
meeting. This is not surprising given their severe criticisms
of the chair's text, which they argued, —disproportionately
reflected  submissions  supported by  developed
countries...and ...constituted a move to dilute the
Devel opment Agenda process.|l *%?

In conclusion, the _open source methods paradigm
provides a highway for assembling the anti-private
property, anti-IP, anti-free market and anti-globalization
troops to mount a prolonged attack against the established
international economic and legal order, originally designed
to preserve international peace and security. It did this
through protection of exclusive private property, including
IP, and through preservation of the role of free markets in
financing and commercializing scientific and technological
knowledge. The open source approach, if adopted as
suggested, will fundamentally change, for the worse, the
entire international system of research and development,
scientific and technological innovation, foreign trade and
foreign direct investment. Therefore, OECD governments
should immediately undertake efforts to repel such
initiatives within each and every international and national
forum they are introduced.>*

Brazil's OSM Regime Shifting Has Trade Protectionist
Undertones

The Brazilian government's prior record of upholding the
private intellectual property rights of foreign companies is
far from stellar and this does not bode well for IP-reliant
Brazilian companies. To date, Brazil has extolled the
virtues of universal, affordable, and _open public access' to
medicines at the expense of private property rights. Its
ostensible objective is to procure well-recognized branded
drugs, medical services and medical devices and
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technologies at at-cost or below-cost prices®* from
reputation-vulnerable multinational pharmaceutical and
biotechnology companies for national distribution to all
Brazilian AIDS victims. The Government of Brazil has
secured these prices, time and again, by threatening to
invoke Brazil‘s compulsory licensing provisions or to enact
domestic non-patentability laws that rely on an overly
broad interpretation of TRIPS provisions and a
manufactured _public need'. This has provided it with the
political capacity to override any pharmaceutical patents
_for public health concerns (interests)‘, and/or to insist that
gross profit margins for licensed patented drugs not exceed
5 percent.

Yet, arguably, for all of the international recognition that its
HIV/AIDS _universal access to medicines program has
received, including from international financial
institutions,®*® it appears that Brazil‘s true policy goals
have evolved, and are now more likely trade, politics, and
ideology-related than health-related. At least one prior
study has revealed that Brazil is likely cloaking its actual
intentions with a new form of disguised trade protectionism
that has multiple purposes. They include: 1) gaining
negotiating leverage at the WTO Doha Round against
developed countries on the issue of agricultural
subsidies®®; 2) exercising its legal option to cross-retaliate
against the U.S. if the latter fails to comply with a prior
adverse WTO ruling on cotton subsidies; 3) developing a
technically proficient and export-capable national generic
drug industry that could compete domestically and
internationally with China and India, and ultimately secure
Brazil‘'s independence from the very internationd
institutions that have supported and assisted it all along;**’
and 4) articulating a new international development agenda
that gives short shrift to private property (IP) rights — i.e.,
that converts private goods into public international goods.
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In other words, Brazil, an aspiring member of the United
Nations Security Council, is arguably seeking a leadership
role in international affairs through acts of IP opportunism
rather than innovation.®

The Brazilian government's posturing on the world stage,
nevertheless, may not reflect a national consensus, as
suggested by at least one leading Brazilian industry expert.

—Fhe Lula government has operated

under a _market-seeking
consensus. It has only moved
aggressively and with

determination when the objective
was to open foreign markets. There
is not, however, a government-wide
consensus on the opening of the
national market. Promoting exports
by financing, visiting places and
striking business relationships is
easy to agree on. Opening markets
to increase competition, quality and
integration into the world economy
has proven to be quite a different
story and the administration has
had to spend a lot of political
capital mediating between at least
two maor —factionsl within the
government itself — one on either
side of the internationalization
debate. Brazil needs an —efficiency-
seekingll consensus that is broader
and less one-sided if it intends to
move forward as a major global

player.ll 899

Rather, it may be more indicative of a hard-line, nationalist
and populist ideology held by a particular faction of the
current socialist government. If this is true, the more
moderate forces within the Government of Brazil must act



100

quickly to contain and minimize any damage already done
to long-term diplomatic and Brazilian industry interests
before it becomes irreversible.

—deology has indeed been an
important part of Brazil 2004 trade
policy. Shunning agreements with
the world‘s (not just Brazil‘s) most
important trading partners has
raised suspicion regarding the
government's —deologicalll
approach to trade, as it does not
seem to reflect either _public
opinion* or the state of Brazl‘s
industry...The private sector, those
with their —pocketsll on the line in
the evolving trade drama, is simply
not happy with the government's
taking important decisions in the
absence of comprehensive prior
consultations...It is no secret that
the agricultural community feels
that the government has been too
timid in making concessions in the
FTAA and the Mercosur-European
Union negotiations, thus rendering
it impossible for the major
countries to concede on tariffs and
other barriers to agriculture.

...The  perception that the
government is willing and able to
continue to act —unilaterally,ll
without seeking internal support on
matters as sensitive as China,
Mercosur or the FTAA is a source
of weakness in Brazl's current
trade policy regime. The perception
that the government will invariably
sacrifice trade interests in the
presence of even loose support for
crucial elements of its geopolitical
agenda — such as a possible seat at
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the U.N. Security Council or a
benevolent leadership in Mercosur
— has undermined the very
necessary trust it needs to engage
in such high-pitched pursuits. The
perception that the government has
been arrogant in purporting to
know better than those directly
involved in trade and trading has
done great damage to its image,
strategy and the sustainability of its

trade policyll (emphasis added). **°

Consequently, if the U.S. and the OECD nations are to
make any progress in securing Brazil‘s compliance with the
TRIPS Agreement, especially as concerns the sensitive
issues of compulsory licensing and patent abrogation, they
must take into account this indispensable dynamic.

C. BRAZIL"S CHALLENGE OF THE GLOBAL
IPR FRAMEWORK AIMS TO » T AKE"
(REDISTRIBUTE) PRIVATE PROPERTY
(ECONOMIC WEALTH) FOR ,PUBLIC USE"
WITHOUT ,JUST" COMPENSATION

The Government of Brazil might improve its citizens
scientific, technological and economic prospects if it
learned more about the role that private property has served
in the American system of innovation. The Brazilian
government might also better understand why American
patent and trade secret holders respond in a hostile fashion
to its threats of compulsory licensing or other proposed
forms of uncompensated patent or trade secret abrogation.
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Property and the U.S. Constitution: Individual vs. Public
Rights

In the United States, the individual possesses the
inalienable right to invent and create, and to enjoy the fruits
of his or her labors (i.e., the private property he or she
invents, creates, acquires, earns or converts to use), which
is recognized and protected by the U.S. Constitution and its
accompanying Bill of Rights. These documents also
guarantee the protection of individuals’ private property
against arbitrary and wanton government interference
ostensibly intended to serve the public good. The following
two principles, at least, begin to explain this dynamic:

—Fhat all lawful power derives from
the people and must be held in
check to preserve their freedom is
the oldest and most central tenet of
American constitutionalismll

(emphasis added). 401

—Fhe US system is rooted in the
Bill of Rights and the sanctity of the
individual. _The Congtitution of
the United States...places great
symbolic weight on human rights.
It elevates the basic rights of man
to supreme constitutional statusll

(emphasis added). 402

Individual Natural Rights Include the Right to Private
Property

Several provisions within the WTO TRIPS and WIPO
Agreements express the U.S. Constitution's imposed
limitations on the sphere of government and its anticipation
of individuals' natural rights. Included among those rights
is the right to own and enjoy private property.
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—Just as each of the three branches
of the federal government was
bound to remain within its proper
jurisdiction, so the state or federal
government as a whole had no
power to act outside its rightful
jurisdiction to intrude upon the
_natural rights reserved to the
people  within  the  private
domain...Rights  belonging to
citizens by virtue of their very
citizenship, including  personal
security, personal liberty, and
private property, would thus be
preserved not only by
decentralization of power and
mutually checking forces...but by
rules enforceable in the proper
tribunals at the behest of threatened
citizens...[T]hey were to be
preserved because they comprised
the central tenets of the unwritten
constitution or social compact
among the citizenry upon which the
government itself was based.
Common law and  written
constitutions expressed and
elaborated these notions, but did
not create them...I (emphasis

added). %

The U.S. Constitution instructs us that an individual‘s
property rights must be preserved and protected by and
from government. —Property is not, however, entirely a
natural right. The Founders understood that it would need
to be further defined in a statute.ll *** “°® In support of this
proposition, the U.S. Supreme Court, in the case of Lynch
v. Household Finance Corp., defined the right to private
property as a basic civil right.
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—+he dichotomy between
personal liberties and property
rights is a false one. Property does
not have rights. People have rights.
The right to enjoy property without
unlawful deprivation, no less than
the right to speak or the right to
travel, isin truth a _personal’ right,
whether the _property* in question
be a welfare check, a home, or a
savings account. In fact, a
fundamental interdependence exists
between the personal right to
liberty and the personal right in
property. Neither could have
meaning without the other. That
rights in property are basic civil
rights has long been recognizedll
(emphasis added). 406

Patents are Exclusive Private Personal Property

The recognition of a person's exclusive right to his or her
discoveries (inventions) is contained within Article I,
Section 8, Clause 8, of the U.S. Constitution:

—Fhe Congress shdl have
power...to promote the Progress of
Science and useful Arts, by
securing for limited Times to
Authors and Inventors the exclusive
Right to their respective Writings

%17d Discoveriesll (emphasis added).

The U.S. Constitution both anticipates and recognizes
patented discoveries as an intangible form of personal
property bearing private and exclusive rights for a
temporary period of time. The Founders relied upon this
clause of the constitution, as a matter of national policy, to
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provide U.S. inventors and creators with an adequate
incentive to undertake research and develop innovations.

—Our Founders recognized the
importance  of  patents and
copyrights in encouraging research
and innovation. In drafting the
framework for the United States,
they placed into the Constitution in
Article 1, Section 8, the authority
for Congress _[tlo promote the
Progress of Science and useful
Arts, by securing for limited times
to Authors and Inventors the
exclusive Right to their respective
Writings and Discoveries.'  For
over two centuries our Nation has
remained deeply committed to that
vision. The Founders understood
that a property interest granted to
inventors and creators, for a
limited period, would create the
incentive for innovation to propel
us from a small, agrarian colony
into an advanced and prosperous
country...The understanding of the
patent system begins with the
recognition that patents are a form
of property anticipated by the
United States Constitution...Il %
(emphasis added).

A patent, in effect, is a right to temporarily exclude others
from making use, offering for sale, selling, or importing an
_invention* into the United States,*”® and has long been
recognized as falling within the protection of the Fifth
Amendment's taking clause.’® Once the statutory
conditions for obtaining a patent have been satisfied, only
the patent owner or other authorized parties possesses the
affirmative right to exercise the patent in the marketplace to
derive benefits from it.***
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Trade Secrets are Exclusive Private Personal Property

Similar to patents, the right inherent in a trade secret relates
to its holder's ability to temporarily exclude others from
making use, offering for sale, or importing one's otherwise
undisclosed _invention‘.**? Over twenty years ago, in the
decision of Ruckelshaus v. Monsanto, Co., *** *** the U.S.
Supreme Court recognized that trade secrets also have legal
significance deserving of protection. The Court held that,
—to the extent [a private company] has an interest in its
health, safety, and environmental research data cognizable
as a trade-secret property right under [state] law, that
property right is protected by the Taking Clause of the Fifth
Amendment.|l

The Bill of Rights Limits Government Action Against
Exclusive Private Property

—No person shall...be deprived of
life, liberty, or property, without
due process of law; nor shall
private property be taken for public
use without just compensationll

(emphasis added). 416

—Property* refers not simply to the
underlying estate but to all the uses
that can be made of that estate.
James Madison put the point well
in his essay on property: [A]s a
man is said to have a right to his
property, he may be equally said to
have a property in hisrights." Take
one of those rights — one of those
sticks in the _bundle of sticks' we
cal _property and you take



107

something that belongs to the
owner. Under the  Fifth
Amendment, compensation is due

that owner.ll A

Federal Government Action — ,(Just
Compensation®

The just compensation’ requirement was added in 1791, as
the Fifth Amendment to the U.S. Constitution (a/k/a the
Bill of Rights).**® It effectively limits the powers of the
federal government otherwise conferred by Articles I and 11
of the U.S. Constitution, such as the power of eminent
domain (i.e., the federal government's power to take
private property for public use). **°

-Whether traced to a principle that
society simply should not exploit
individuals in order to achieve its
goals, or to an idea that such
exploitation causes too much
dissatisfaction from a strictly
utilitarian point of view unless it is
brought under control, the just
compensation requirement appears
to express a limit on government's
power to isolate particular
individuals for sacrifice to the
gz%neral goodll (emphasis added).ll

The broad aim of this requirement is to prevent the federal
government from arbitrarily or wantonly sacrificing the
rights of individuals for the public good, which, apparently,
can occur in several different ways. First, government may
deliberately try to redistribute wealth through direct or
indirect means. Second, government may try indirectly to
reallocate property among citizens by generating a
uniformly desired good or by reducing a uniformly disliked
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public bad, without otherwise affecting the distribution of
wealth. Third, government may act indirectly out of some
_high sense’ of morality to forbid a formerly accepted and
tolerated use of property. **

The U.S. Supreme Court has defined the _just
compensation*  requirement as ensuring payment that
amounts to —full and adequate compensationll *** or —a full
and perfect equivalent forll whatever interest in or share of
real or personal property has been taken. ** *** |t also ruled
that, the value of the property interest in question shall be
determined —by refer[ring] to the uses for which the
property is suitable, having regard to the existing business
and wants of the community, or such as may be reasonably
expected in the immediate future.ll **° In other words, just
compensation must reflect the arms-length fair market
value of the property, i.e., what a willing buyer would pay a
willing seller. *?® If circumstances render it difficult to
calculate fair market value, or such value is not otherwise
ascertainable, then other data must be utilized that will
yield a fair compensation that reflects the true economic
value of the asset taken.**” A similar standard has applied
to patents and codified into federal law. *?® Calculating _just
compensation‘, nevertheless, remains particularly difficult
where direct or indirect government action or threat of
action (e.g., the threat of issuance of a compulsory license
or enactment of a law that would abrogate patent or trade
secrets rights) actually results in an artificial or irregular
diminution in the fair market value of such property.***

The U.S. Supreme Court set forth the rationale underlying
the _just compensation’ requirement, in its discussion of the
nature of exclusive patent rights, as far back as 1881.

—Fhat the government of the United
States when it grants letters-patent
for a new invention or discovery in
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the arts, confers upon the patentee
an__exclusive property in the
patented invention which cannot be
appropriated or used by the
government itself, without just
compensation, any more than it
can appropriate or use without
compensation land which has been
patented to a private purchaser, we
have no doubt. The Constitution
gives _to Congress _power _to
promote the progress of science
and useful arts by securing for
limited times to authors and
inventors the exclusive right to
their  respective  writings and
discoveries, which could not be
effected if the government had a
reserved right to publish such
writings or to use such inventions
without the consent of the owner.
Many inventions relate to subjects
which can only be properly used by
the government, such as explosive
shells, rams, and submarine
batteries to be attached to armed
vessels. If it could use such
inventions without compensation,
the inventors could get no return
at all for their discoveries and
experiments. It has been the
general practice, when inventions
have been made which are
desirable for government use,
either for the government to
purchase them from the inventors,
and use them as secrets of the
proper department; or, if a patent is
granted, to pay the patentee a fair
compensation for their use. The
United States has no such
prerogative as that which is
claimed by the sovereigns of
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England, by which it can reserve to
itself, either _expressly or by
implication, a superior _dominion
and use in that which it grants by
letters-patent to those who entitle
themselves to such grants. The
government of the United States, as
well as the citizen, is subject to the
Constitution; and when it grants a
patent the grantee is entitled to it
as a matter of right, and does not
receive it, as was originally
supposed to be the case in England,
as a matter of grace and favorll

(emphasis added). 430 431 432

The _due process of law' to which the Fifth Amendment
refers relates to both procedural and substantive safeguards
guaranteed to individuals against arbitrary governmental
actions.

—Fhese procedural safeguards have
their historical origins in the notion
that conditions of personal freedom
can be preserved only when there is
some institutional check on
arbitrary government action...[
D] ue process _is a restraint on the
legislative as well as on the
executive and judicial powers of
the government, and cannot be so
construed as to leave
congress...free to make any
process _due process of law', by its
mere willll (emphasis added). ©°

An individual‘s due process rights are deemed to be
implicated -whenever government action seemingly
conflict[s] with substantive individua rightsll. According to
the U.S. Supreme Court, these rights include the right to the
preservation and protection of private property, even to a
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greater extent than had been afforded by the common and
statutory law of England prior to the formation of the
United States.*** Procedurally speaking, the due process
clause guaranteed, at a minimum, the right to a notice and a
hearing prior to deprivation of such a substantive right. 4*

State and Local Government Action —
»Takings'

In 1868, the 14™ Amendment to the U.S. Constitution
extended the notion of _Due Process of Law‘, and its
application to the Fifth Amendment _Takings Clause'.

—N]or shall any State deprive any
person of life, liberty, or property,
without due process of law...ll

(emphasis added). 436

The U.S. Supreme Court has interpreted the 14"
Amendment as requiring the protection, at the State and
Local level, of virtually all of the rights guaranteed to
individuals by the Bill of Rights at the Federal level. This
entails both procedural and substantive rights, including
those protected by the_Takings' Clause.**’

—Fhe fifth and fourteenth
amendments’ due process clauses
as interpreted in the Supreme
Court's substantive due process
analyses have furnished a broad
definition of the liberty' that was
in turn afforded procedural
protection against arbitrary
deprivation... In addition, there
were protections independently
zgguired by fundamental fairness.ll
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The U.S. Supreme Court recently affirmed the purpose
behind the _takings clause’ in the very recent case of Lingle
v. Chevron USA, Inc.”*® According to the Court, the
Takings Clause was -designed not to limit the
governmental interference with property rights per se, but
rather to secure compensation in the event of otherwise
proper interference amounting to a taking.ll **°

Direct and Indirect , Takings'

The U.S. Supreme Court‘s _takings jurisprudence *! has
addressed the issue of private property _takings mostly in
disputes involving states and local municipalities, where it
was alleged that real property had been unfairly
appropriated without adequate compensation.*** The Court
has held that a _taking' can occur even in the absence of a
direct physical appropriation of, or ousting from, private
property. If a government regulation deprives an owner of
substantially all of the beneficial use, enjoyment, or value
of his or her private property, then a _taking' is deemed to
have occurred. In Lingle v. Chevron USA, Inc., for
example, former Justice Sandra Day O' Connor argued that
both _the permanent physical invasion of private property’
and _the complete elimination of a property‘'s vaue', i.e,
the _total deprivation of [its] beneficial use', are equivaent
in that they both _eviscerate the owner's right to exclude
others from entering and using her property*. She explained
that the Court's historical analysis has generally focused on
the severity of the burden that government imposes
indirectly via regulation on private property rights, rather
than on the failure of aregulation to _substantially advance'
legitimate state interests.*** 44

Similarly, the intangible personal property right reflected in
a patent or trade secret, to temporarily exclude others from
making use, offering for sale, selling, or importing one's



113

_nvention®, is aso susceptible to forced appropriation (a
_taking'), indirectly, by way of regulation, including by
eminent domain — i.e., via compulsory licensing**).**® The
U.S. Supreme Court has ruled that a regulation which
compels the disclosure to third parties of otherwise costly
proprietary trade secrets amounts to an unauthorized
_taking" of valuable intangible private property that can
impair, in a substantial manner, the beneficial use and
enjoyment of that property. *” *% In such case, the Court
held that the third party beneficiary was required to pay
_just compensation* to the information owner.**°

Takingsfor ,Public Use"

Another very recent but controversial U.S. Supreme Court
decision, Susette Kelo, et al. v. City of New London “*° has
temporarily placed the Court's _takings jurisprudence in
conflict with itself. It narrowly concerns the legality of a
municipality‘s forced sale (_taking') of private real property
belonging to one class of individuals (current land owners)
for the benefit of a different class of individuals (i.e., for
the _private use' of future purchasers and lessees of newly
constructed dwellings and commercial office space),
incident to a municipal economic redevelopment plan.**
The Court‘s magjority ruled that it was not necessary that the
replacement property actually be _used by the general
public' to be considered a legitimate _public use'. Rather,
all that was required was for the redevelopment to serve a
broad _public purpose’.

According to the Court‘'s troubled reasoning, a _public
purpose’ would be inferred, if the redevelopment plan
either eliminated some undesirable _social and economic
evils (e.g., crime, time-consuming, costly data research,
etc.), or sought to create some broad public benefit (e.g., a
community that is —beautiful as well as healthy, spacious as
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well as clean, well-balanced as well as carefully
patrolledll). And, it does not matter whether some private
individuals would indirectly benefit at the expense of
others, in the process.*** *** The Kelo Court's logic would
also seem to justify environmental legislation or regulations
that provide, without sound scientific or economic bases, a
preference for (benefit to) certain types of energy and/or
industrial-related infrastructure investments at the expense
of others, in order to serve a less than clear public purpose.
In other words, perhaps, the Kelo decision will employed
by anti-private property and environmentalist ideologues to
develop and refine a new genre of _economic blight' and
_environmenta blight-based _takings'.***

Beyond the influence of the Kelo decision on the U.S. law
of tangible real and personal property takings, U.S. state
and local governments have already begun to rely upon it to
propose laws and/or regulations that would allow for the
issuance of compulsory licenses to secure lower patented
drug prices for the _public benefit'.**> More importantly,
however, it is arguable that this decision will have much
broader and serious ramifications internationally. For
example, foreign governments are likely to rely on the
majority‘s misreading of precedent when considering how
to treat intellectual property rights, such as patent, trade
secrets, and copyrights privately held by U.S. corporations
and individuals operating within their borders. Will the
Government of Brazil now be more emboldened to use the
threat of a compulsory license to constructively _take' U.S.
HIV/AIDS, and other drug or biomedical technology
patents for an ostensible _public use’' that benefits one class
of individuals (Brazilian citizens and industries) at the
expense of another (U.S. citizens and industries), without
paying _just compensation’ ?
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U.S. Private Property Rights Are Entitled to
Constitutional Protection Abroad

The U.S. Supreme Court has held that the U.S. government
is not free to act against, and must affirmatively protect,
outside of the United States, any and all of the rights
guaranteed to U.S. citizens by the U.S. Constitution and the
Bill of Rights within the United States. The Fifth
Amendment right against the taking of private property for
public use without just compensation falls within this
obligation.*® This has remained the law of the land for
over 150 years.*7 48

Constitutional Limitations on the Federal Treaty-
Making Power

The U.S. federal government's obligation to protect the
private property rights held by U.S. citizens outside of US
borders against unlawful appropriation also extends to
_takings' effectuated pursuant to treaties.**® While treaties
and federal statutes constitute the _supreme law of the
United States', and are effectively equal to one another in
status, they are both inferior to the U.S. Constitution and
the Bill of Rights. The U.S. Supreme Court recognized this
hierarchy almost fifty years ago, in the case of Reid v.
Covert. *®°

—Fhere is nothing in this language
[Article VI, Section 1 - _the
Supremacy Clause'] which
intimates that treaties do not have
to comply with the provisions of
the Constitution. Nor is there
anything in the debates which
accompanied the drafting and
ratification of the Constitution *®*
which even suggests such a
result...It would be manifestly
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contrary to the objectives of those
who created the Constitution, as
well as those who were responsible
for the Bill of Rights--let alone
alien to our entire constitutional
history and tradition--to
construe...the  treaty provision
in...Article VI as permitting the
United States to exercise power
under an international agreement
without observing constitutional

prohibitions Il 462 463

Thus, according to the Court, it is arguable that the
President cannot execute and the Congress cannot ratify a
treaty with another nation(s) that effectively violates any of
the individual constitutional rights protections afforded
U.S. citizens.

—Fhe  prohibitions  of the
Constitution were designed to
apply to all branches of the
National Government and they
cannot be nullified by the
Executive or by the Executive and
the Senate combined...This Court
has regularly and uniformly
recognized the supremacy of the

Constitution over a treaty. 464

This limitation on the treaty clause likely prohibits the
President, in the exercise of his Article 1l powers, and the
Congress, in the exercise of its Article 1 powers, from
executing and ratifying a treaty the provisions of which do
not adequately protect U.S. citizens against unauthorized
foreign governmental (treaty party) takings of U.S.-owned
tangible and intangible private property. At the very least,
this suggests that the President and the Congress have the
constitutional obligation to ensure that all bilateral as well
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as multilateral trade and investment agreements require the
payment of _just compensation’ in the event a foreign treaty
party government threatens to take or actually takes,
privately owned patents, trade secrets or copyrights for
_public use’. Indeed, this is perhaps why the U.S.
government has insisted that a _takings' clause be included
within Article 31 of the TRIPS Agreement,*® Chapter 11
of the NAFTA, the recently executed CAFTA, and
approximately 2,200 bilateral investment treaties (BITS) it
has consummated or is currently negotiating with other
nations around the world. “°® 47

It is apparent that the inclusion of a _takings clause has
served to promote cross-border investment and
international trade, and to prevent a foreign government's
hold-up (i.e., the substantial diminution in the value) of
private investments via oppressive regulation®® or outright
threat of expropriation once considerable upfront costs
have dready been _sunk'.*® According to legal
commentators, the _investor-to-state’ provision within
NAFTA Chapter 11, defines the term _expropriation’ rather
broadly to include both direct and indirect measures.

—NAFTA's Chapter 11 defines
expropriation broadly: it includes
not only _direct measures, such as
nationalizing industries’, but also

_Creeping expropriation’ or
_regulatory takings' that arise when
governments impose new

regulations and restrictions on
firoms‘ activitiesll (emphasis added).
47

They also emphasize that, athough a _taking* of
private property may occur to fulfill a _public
purpose’, the U.S. property owner is still entitled
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to receive _just compensation' as payment for his
or her economic loss, as a matter of due process.

—-According to Article 1110, even if
the host's actions are for a public
purpose, non-discriminatory, and
in accordance with due process,
they are still subject to
compensation requirementsll

(emphasis added). 4t

While several NAFTA tribunals arrived at the correct legal
conclusion in connection with such indirect regulatory
takings,*’? other NAFTA tribunals have, for political and
ideological reasons (e.g., environmentalist public pressure),
failed to interpret the expropriation clause as broadly as
they should have. They have instead provided for a _police
powers carve-out' from said definition.*’* Such carve-outs
have permitted foreign government treaty parties to avoid
compensating foreign investors for injuries suffered as the
result of oppressive environmental regulations or other
actions taken for an ostensible _public good', that are not
otherwise deemed discriminatory. In fact, some legal
commentators who have grown sympathetic to the
_environment or health-first' position of regulatory-minded
governments have strongly disputed the extent of Fifth
Amendment protections afforded under NAFTA.*"* They
have also supported the future use of this approach by other
tribunals called to mediate similar types of regulatory
disputes arising under the hundreds of other bilateral and

multilateral investment treaties (MITs) entered into by the
U.S. 475 476

This result is not surprising, considering the support that
activist anti-private property NGOs and academics have
given to a controversial proposed model international
investment agreement.  That model agreement would
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provide developing country governments with the
sovereign right to _take' indirectly (through regulation) title
to foreign-owned intellectual property, such as patents and
trade secrets, for a public (health, environment, safety, etc.)
purpose, without paying just compensation.*”’ Such an
agreement only adds to the confusion over the scope of
private property rights that has been triggered by these
troubled NAFTA decisions and the recent U.S. Supreme
Court Kelo ruling. It also further encourages emerging and
developing economies like Brazil and Argentina to
challenge the international IP framework.

It is evident that successive U.S. administrations, despite
their divergent views on the scope of private property
rights, have made a considerable effort to protect the
private property rights of U.S. citizens doing business
abroad. They have likely done so by ensuring the inclusion
of strong expropriation clauses within the BITS and MITs
they have negotiated and ratified, and may have even
conducted _takings impact assessments' prior to entering
into such arrangements, 478 479 480 481 4825 483

However, are such efforts enough, from a U.S.
constitutional law perspective, to prevent the Government
of Brazil and other opportunistic foreign governments from
exploiting those divergent views internationally? After all,
the Brazilian government has regularly threatened to issue
compulsory licenses against and/or to abrogate U.S. private
patent and trade secret rights outright (i.e., engages in
constructive _takings'), and this has had the effect of
substantially diminishing the value of such IPRs and
weakening the negotiating leverage of the IP holders.
Furthermore, while the Brazilian government has pursued
this approach through exercise of its _police power* for the
ostensible purpose of benefiting the Brazilian _public
interest’ — i.e., the interests of Brazilian citizens and
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companies, it has done so without intending to pay U.S.
rights holders _just compensation® for their private
property. Is the U.S. government legally obligated to do
more than it already has to ensure the protection and
enforcement of U.S. private property rights abroad? Must
it not guarantee that treaty takings provisions are
implemented fully by foreign treaty party governments -
i.e., that just compensation' (full and adequate economic
value) is actually paid to U.S. citizens when a foreign
government issues or threatens to issue a compulsory
license, or undertakes or threatens to undertake some other
form of patent or trade secret abrogation? How is it
possible for the Government of Brazil to claim that it is
entitled to the private IPRs of U.S. citizens that the U.S.
government can neither legally appropriate for itself for a
public interest without paying just compensation, nor
otherwise abandon at the expense of rights holders? Is this,
but, another sign of things yet to come in America? **

D. BRAZIL SHOULD NOT RELY UPON THE
HISTORY OF INDUSTRIAL OPPORTUNISM
TO JUSTIFY ITS CURRENT BEHAVIOR

In some respects, Brazil's exploitation of patents and trade
secrets belonging to foreign knowledge-based life sciences
and information and communication technology companies
is no different from the opportunistic practices of other
countries during past industrial eras. However, three
critical distinctions deserve emphasis. First, there are now
binding multilateral treaties (e.g., the
GATT/WTO/WIPO/BIT Agreements) and politically active
international institutions to regulate and guide cross-border
industry and government policies and practices relating to
tariff rates, dumping, subsidies, market access and
compliance, investments and intellectual property. Second,
there are now time-tested industry and mercantile customs



121

and industry standards codes in place, which may serve as
precedent to determine the shape and direction of evolving
industry practices surrounding new hi-technologies. Third,
there is now documentary evidence of successful national
systems of innovation that recognize and protect exclusive
private property rights, including IPRs. In other words,
Brazil should not take comfort in the old ways to justify its
current bad habits.  The world-class countries that
previously employed these methods and the prior informal
international order upon which they relied have largely
since evolved.

Opportunism - Historically Speaking

During the past two hundred years, and particularly, during
the prior era of industrialization, businesses and national
governments worked separately and/or together to
opportunistically acquire the inventions and underlying
technologies of their foreign competitors. This occurred
primarily for two reasons: to secure national self-
preservation and/or to gain a strategic competitive
advantage. The following discussion briefly describes some
of these practices.

In most cases, there was not much beyond the realm of
customary practice or bilateral navigation and cooperation
treaties. A well-established and structured legal order
circumscribed by international conventions that set
universal standards to which all nation state-parties were
legally and politically bound simply did not exist. The
notion of national comparative advantage governed
international commerce and national trade policies were
very much protectionist-minded. Each country vied for its
own national interests as part of, what was then described,
as a _zero-sum‘ game of trade.
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Until the late nineteenth century, European countries,
namely, England, France, Spain and the Netherlands held
the competitive advantage in international trade through
use of various tariff barriers, discriminatory and non-
transparent patent regimes and state-centralized industrial
development policies. From the late eighteenth through the
late nineteenth century, America followed Europe's
example by employing its own tariff barriers and
discriminatory patent regimes to acquire the technologies
and inventions it needed to survive and expand. It shaped
its opportunistic patent rules largely after those utilized by
their European counterparts.*® America's, laws, however,
emphasized and focused on individuals capacity to
innovate, and upon the sanctity of private property and free
enterprise. Its societal model reflected how the primacy of
individual over _state’ interests could collectively serve and
operate as an industrial development policy for the benefit
of the nation.

America

According to one scholar of global intellectual property
history, following the American Revolution, President
George Washington, worked quickly with Congress and
Alexander Hamilton, whom he later appointed as the
nation's first Treasury Secretary, to —educe America's
dependence on other nations based on national security
needsll. To achieve economic and political self-sufficiency,
Alexander Hamilton developed a national innovation
system that entailed high tariff barriers, a strong patent
system that gave —ventors and investors a government-
guaranteed right to the exclusive use of their innovations
for afixed periodll and very favorable immigration policies
aimed at encouraging the migration of skilled foreign
workers. %
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As far as U.S. patent law was concerned, the original Patent
Act of 1793 protected only American citizens' inventions,
foreign inventors were not eligible for patent protection.
—Fhus, any American could bring a foreign innovation to
the [U.S.] and commercialize the idea, all with total legal
immunity.l1“®” The U.S. Patent Act was first amended in
1800, to permit resident aliens living within the U.S. for
two or more years to become eligible to obtain a patent.
These aliens, however, were obliged to take —an oath that,
the ideas they were attempting to patent had not previously
been known or used in the [U.S.] or abroad.ll The Act was
amended again in 1832. This time, resident aliens would
become eligible for a patent if they agreed to take an oath
declaring their intention to become U.S. citizens, and
provided they actually _worked® the patent in the U.S.
within a twelve-month period.”®® The U.S. amended its
patent law at least two additional times during the 19"
century, in 1836 and 1842, respectively. These changes
served as the foundation for the modern system.*®®

Beyond the patent law itself, Hamilton and Congress
sought to —rapidly industrialize the United States...by
whatever means necessaryll.**® This policy effectively
encouraged government sanctioned industrial and
technological ~ espionage by  various individual
Americans.** —JA] succession of presidents, beginning
with George Washington, John Adams, Thomas Jefferson
and James Madison, |l authorized this policy.**

Germany

America, however, was not alone in this tradition. Germany
engaged in more focused and systematic opportunism
during the late nineteenth and early twentieth centuries.
Germany's rise during this period entailed use of a new
brand of trade protectionism and aggressive patent policies.
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It focused on developing innovative science-based
manufacturing and processing technologies (e.g., chemical
dyes) upon which multiple downstream industries in
foreign countries relied, and on the deployment of new
combinations of tariff barriers, discriminatory and non-
transparent patent regimes, and inaccurate or nondescript
patent applications to dominate these industry sectors. It
also sanctioned the creation of industry cartels and utilized
centralized industrial-military planning to achieve these
ends.*®® In other words, Germany‘s policy objective was
not merely to secure industrial and developmental self-
sufficiency.

Germany's patent laws imposed residency, citizenship
and/or _work‘ requirements that effectively permitted the
German government to —den[y] patents to virtually every
foreign chemical makerll, and thus block market entry of
industry competitors. It also enabled German companies to
use illicit means to acquire arguably superior foreign
technologies not patented in Germany. “** In addition,
German companies were encouraged to employ a four-level
patent strategy within the U.S. in order to dominate that
market as well. They generally refused to license their
patented technology to U.S. companies, hired skilled and
politically connected counsel to file thousands of U.S.
patents, failed to describe their inventions in sufficient
detail in patent filings, and bargained for low reciprocal
tariffs on dyes in which they had a comparative trade
advantage. “** This strategy proved extremely successful
until the end of the World War I1.

Japan
The tightly constructed industrial and economic networks

of post-World War 1l Japan helped to rebuild Japanese
society and restore Japan's global competitiveness in a
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relatively short time. These policies originally focused on
acquiring other countries' advanced technologies to rebuild
Japan's manufacturing and technical capacity in order to
meet its domestic development needs.  They later
facilitated the growth of one of the world's greatest
manufacturing export platforms. Like England, France and
Germany before it, Japan‘s innovation policy largely relied
on aggressive patent protections, nontransparent disclosure
mechanisms, protective tariffs and market access barriers.
As with Germany, Japan‘s economic rise depended on a
close-knit relationship between industry and government.
This effectively resulted in the formation of state-
centralized and sanctioned subsidy programs, industry
cartels, and patent licensing procedures. “°

Japanese companies employed a particularly effective
_Sword and shield’ strategy to weaken the valuable patents
of foreign competitors, particularly, U.S. companies,
known as state-sponsored _patent flooding‘. This entailed
the filing with the national patent agency of many small
_huisance' patents closely related to the origina foreign
patent. **” According to one legal expert, these nuisance
patents alleged minor or incremental variations or
improvements to the basic technology developed by the
original patent filer (i.e., the foreign target company). Their
purpose and effect was to lock-in the foreign patent filer to
such an extent that it could not commercially exploit its
own technology in Japan without risk of being subject to
costly and time-consuming patent infringement litigation. If
successful, the original patent holder would be _persuaded’
to request a license from the patent flooder. While the
latter usually agreed to such a request, it would then
demand a cross-license in return for use of the target
company'‘s technology. In essence, the Japanese company
would employ the patent flood to both (offensively) strip
away the target company‘s exclusive rights in its own
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cutting-edge technology. It would then (defensively)
obtain for itself valuable rights into foreign technology that
would have otherwise placed it at a competitive market
disadvantage.*®Apparently, flooding had become a
common and successful practice in Japan because it
reflected and was consistent with the national system of
_recognized incrementalism’ — progress that comes through
the small continuous efforts of many inventors.**°

Japan also employed other patent practices.>® For instance,
Japanese authorities regularly delayed foreign patent
approvals, limited the scope of foreign patent protection,
permitted Japanese rivals to examine and comment on
foreign patent applications, and adopted unworkable
enforcement mechanisms.”®™ Furthermore, Japan entered
into a number of _strategic alliances with American
companies and universities during the 1980‘s and 1990's,
which it then exploited to obtain novel U.S. technologies.
This was later corroborated by the National Science
Foundation, which —report[ed] that [during]...1985-2000,
U.S. and Japanese corporations created 820 such alliances
in the fields of information technology, biotechnology, new
materials, aerospace and defense, automotive, and
chemicals, virtually all of which involved technology
transfers to Japan.lI>®* These alliances largely arose from a
1985 law that helped to create several U.S. joint research
consortia, and that fell under the auspices of the existing
U.S.-Japan bilateral science and technology agreement.®®
Over time, it had become clear to the U.S. and other
participating governments (e.g., the EU), that the programs
were being _mined’ by the Japanese government and its
industries through undisclosed surrogates to obtain the
resulting technologies. The Japanese then used their
domestic laws to transfer that technology illegally to
nonparticipating Japanese companies.®*
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China

China has employed a perceptibly more attractive multi-
level strategy that has enabled it to progress along the
economic ladder much more rapidly than its industrial
predecessors.’® As a result, it has become, for the moment,
the factory of the world, as well as a future aspiring
technology leader.® China's strategy differs markedly
from Japan‘s strategy insofar as, it was necessitated by a
simultaneous need for development, skilled labor,
technology, and investment.”®” Although China has utilized
practically every device in the opportunist‘s toolbox,>® its
conduct has remained more palatable to developed nation
industries. Apparently, China has learned to frame its

innovation needs in terms acceptable to the marketplace.>®
510 511

China has largely premised its model of innovation and
development on the mechanism of joint venture-based
investment. Typically, a foreign investor contributes
intellectual property, including manufacturing process
know-how and overseas distribution in exchange for a
Chinese company‘s contribution of local manufacturing
plant and equipment plus an unlimited supply of low-wage
skilled labor. Incremental technology improvements and
any new patents, trademarks and copyrights inure to the
benefit of the new enterprise. Joint venture-based products
are usually subject to export and substantially banned from
the domestic Chinese market, which is largely reserved for
Chinese state-owned or private enterprises.”*? °* %¥The
Chinese government has documented the massive extent of
foreign technology transfer that has already occurred. In
2001 alone, the government approved 240,000 joint venture
technology transfer contracts, worth approximately $10
billion, reflecting a 23% increase from the prior year
(2000).%*
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In addition to recognizing how it could capitalize on its
seemingly endless supply of cheap labor, China has also
sought to develop indigenous human capital (labor skills)
which it deems essential to innovation. The Chinese
government obviously knows that intellectual property-
based innovation is the key to technological advancement.
In this regard, China has employed a global _charm
offensive’ that has sought to —persuade, lure and sometimes
force foreign corporations to locate their most advanced
research and development facilities in Chinall. It has aso
sent its students abroad to advanced western universities to
become educated, with the expectation that they will
eventually return.>*

In order to keep its factories running and its labor pool
content China has sought to control the mass wholesalers
and retailers upon which most global end-use consumers
depend for their daily purchases. To accomplish this,
however, China has had to develop the ability to efficiently:
1) import large quantities of raw materials; 2) build and
operate large manufacturing and processing facilities that
convert those materials into useable intermediate and/or
finished goods; and 3) export large quantities of finished
products to consumers. This has required that it quickly
learn all about global procurement and distribution systems.
Consequently, when a western company decides to move
its R&D operations to China to capitalize on China's
relatively cheap labor and very well educated knowledge
pool, it is unwittingly transferring its next generation of
knowledge and innovations there,>” and helping China to
become an independent innovative as well as
manufacturing force. >8 319 520

India
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India, long obscured by the economic shadow cast by
China, expressed its self-confidence and ambition at the
January 2006 World Economic Forum.>?! India has come a
long way during the past decade following market reforms
initiated in 1991, which have finally given rise to
significant global investor interest.> >3

However, economists believe that additional reforms are
still necessary to improve infrastructure, broaden
privatization and expand labor-intensive production. They
have also recommended liberalization of inefficient
industry sectors, such as retail, banking and insurance. In
addition, although India has made some progress in
removing trade barriers since it assumed WTO
membership, it still retains high import tariffs and has only
recently reformed its intellectual property laws so that they
ostensibly comply with the TRIPS Agreement. Investors
are concerned that unless India increases the pace of its
legal and economic reforms, it will slip backward and lose
the opportunity that now presents itself to emerge from
generations of endemic poverty.>**

Indeed, the recent economic rise of India has inevitably led
to comparisons with China.®*® These comparisons
commonly point out that India must continue to adopt and
implement policies that do the following; 1) attract foreign
direct investment flows; 2) establish local enabling
environments that promote rather than restrain the creation
and operation of entrepreneurial businesses;*® 3)
encourage investment in human capital (education); and 4)
result in the development of sound legal and financial
institutions. This is required to ensure that indigenous
innovation occurs — so that what is labeled _Made in India,
China, and Brazil* is actualy _Made by India, China and
Brazil*. = this regard, [it is agreed that] India has done a
better job than China.ll®*’
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As of January 1, 2005, the Indian government abandoned
the prior 1970 Indian Patent Act, which sanctioned the
reverse engineering of foreign patents by restricting Indian
patents to manufacturing processes rather than to end-
products.>®® Previous Indian governments apparently did
not think twice about using national patent laws to copy
drugs and chemicals invented overseas (in the U.S. and
Europe) to ensure not only the country‘s industria
development, but also the expansion of its indigenous
technological capabilities.

According to one international IP expert, India justified its
prior imposition of protectionist tariff barriers and
employment of opportunistic patent rules on the need to
ensure indigenous production, and hence, employment. He
argues that this was reasonable, in light of India's early
stage of economic development and its lack of industrial
and technological self-sufficiency. In a country that
possessed little indigenous scientific or technological
capacity to invent, and contributed little to global markets,
he notes how Indian politicians initially believed that their
establishment of a strong patent system would benefit only
the foreign inventors that made the economic investments,
rather than the local population.®® >*° However, India is a
much different country than it was ten, five, three or even
one year ago. Consequently, this ideology will likely prove
harmful to India‘s continued evolution as an exporter of
high technology products derived from patented inventions.
Furthermore, such ideology is also not likely to appeal to
modern investors, domestic industry associations and
foreign corporate investors, who have become concerned
that, unless India evolves more quickly, it may slip back
into its old socialist mindset. ***

Brazil
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Within the past year, the Brazilian government has adopted
legislation to address the rampant piracy of U.S.
copyrighted products in the music, film and software
industries. It has also established a Council to Combat
Piracy and Intellectual Property Crimes, a 99-point national
Anti-Piracy Action Plan, stepped of IPR enforcement along
its border with Paraguay, and increased its seizure rate of
copyrighted materials. Prior to these efforts, the Brazilian
Congress Deputies had formed a Commission of
Parliamentary Inquirzy (CPI) on piracy and amendments to
the criminal code. >** No doubt, the Brazilian government
has made tremendous progress in stemming such
counterfeiting, and it now recognizes that foreign inventor
and investor frustration with its latent pirate policy may
adversely affect Brazil‘s standing in international financial
markets.

Notwithstanding these efforts, however, U.S. government
officials remain concerned that Brazil continues to fall
short in providing adequate and effective protection of U.S.
IPRs. Despite Brazil‘'s enactment of modern copyright
legislation, significant challenges to effective copyright
enforcement, particularly with respect to optical media and
internet piracy, remain. Furthermore, Brazil continues to
be one the world's largest markets for technology
opportunists, in terms of patents.

Brazil‘s inability to make any significant progress in
addressing its acute patent-processing backlog dilemma has
partly contributed to this problem. As of January 2005,
U.S. industry had estimated Brazil‘'s patent backlog at
approximately 47,000 patents, for which industry had paid
substantial upfront processing fees.>*® Yet, during January
2006, the U.S. government discovered that Brazil's patent
backlog was actually 130,000 patents. Of these, 17,000 are
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for pharmaceutical patents, each bearing an upfront
$30,000 filing fee (collective fees of $510 million have
already been paid out), and some have been pending for
several years.”*

What is more troublesome than this tragic administrative
problem, however, is the ideological manner in which
Brazil has used this and other hidden governmental failures
as an excuse to deny legal protection to foreign private
property - IPRs. One such failure concerns the inability of
Brazil‘'s heath infrastructure to distribute medicines
efficiently to rural communities, and to treat effectively
those patients whom it can reach. Another such failure
concerns Brazil‘s lack, until very recently, of a nationa
innovation system that supports that which it continues to
lack — a national industrial policy. Furthermore, Brazil's
ideological reluctance to recognize private IPRs (patents
and trade secrets) in the field of life science technologies,
despite the existence of national patent and data exclusivity
legislation, has ignited international passions in the
pharmaceutical and biotechnology industries.>®

The Government of Brazil has, with the assistance of anti-
private property and anti-free market activists, academics,
and bureaucrats, continued to employ opportunistic
practices to extort significantly reduced (_at-or-below-
cost') drug prices from international pharmaceutical
companies. If the companies refuse, Brazil then threatens to
_break’ (i.e, to _take') their patents via issuance, or threat
of issuance, of a compulsory license, which it argues is
sanctioned as a permissible _flexibility’ within the WTO
TRIPS Agreement. Leading Brazilian scientists are now at
the forefront of this policy movement because they
recognize how it can contribute to Brazil's nationa
industrial and technological development. For this reason,
they have endeavored to help the government of Brazil to
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create an artificial legal distinction, in the minds of
international regulators and policymakers, between life
sciences patents and all other patents.>*®

Indeed, it is arguable that, like the previous governments of
Germany, Japan, and China, and until recently, the
government of India, Brazil has used its domestic patent
laws, in combination with tariffs and other trade barriers, to
mask a hidden state-centralized agenda and ideology of
patent opportunism. Brazil has made no secret of its
ambitions to develop its generic drug manufacturing
capacity to compete with Chinese and Indian producers and
distributors for both the third world and developed world
markets. It has also been very willing to interpret
international trade, environment, health, and human rights
laws liberally in order to achieve this objective. As India
had done previously, Brazil has spent many years honoring
patented processes not patented products, despite the fact
that its 1996 Patent Law required recognition and
enforcement of both patented products and processes. This
has permitted Brazil, to reverse engineer many foreign
drugs, and then to reconstitute them through application of
new synthetic processes, as a completely new entity
(molecule) or product susceptible to national patenting.
Brazil has proceeded to justify this, as did India, by
reference to the extreme economic hardships that it would
endure if it were required to pay the higher prices that
patents usually demand.>*" °%

According to one prominent Brazilian scientist and
intellectual property expert, IPRs are dispensable and may
be wielded as both a shield and a sword by the Brazilian
government if, and when, it is convenient and in the
national interest to do so.
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—ntellectual property rights are
strategic and fundamental assets
for the maintenance and expansion
of health policies. As can be noted
from the Brazilian experience, the
wisdom of developing strategies in
the field of international diplomacy
associated with strategies for
access to medicines and the
reduction of prices is capable of
making a difference. As IP rights
are in constant evolution on the
international scene and the
Brazilian legal system, certain
recommendations are valid.
Amongst them are: i) increase
general understanding as to the
specificity of public health
questions in the negotiations for
intellectual property; (ii) seek to
increase the negotiation
capacity(including as a strategy for
price reduction); (iii) take full
advantage of opportunities and
flexibility contained in
international  agreements;  (iv)
study the feasibility of
incorporating all  forms  of
safeguards (compulsory licen[s]es,
parallel imports, Bolar provisions,
etc.) into national law; (v) promote
the overall consolidation of the
National Institute of Industrial
Property, especially concerning the
technical examination of patent
applications; (vi) systematically
monitor the grant of patents in the
areas of interest (so as to verify, for
example, what is or is not of public
domain, which are the most active
companies, what is about to expire,
etc.); (vii) after establishing a
determined level of protection,
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verify the impact on local industry;
and (viii) strengthen the
management of intellectual
property and technology transfers
in  research institutions and
innovation systems for healthll

(emphasis added). 539

Interestingly, some within Brazil*s pharmaceutical industry
agree. They see the protectionist benefits they may gain
from the Brazilian government's emphasis of the potential
health risks engendered by according unnecessary
protection to foreign patents and trade secrets. Actually, the
Brazilian Association of Chemical Industries (ABIFINA)
recently raised the following objection to maintaining a
strong protection of foreign patents.

—Critical the current part of the
empirical constatacdo that in place
of a stimulation to the inventors the
patent more became a mechanism
of reserve of market for great
companies, making it difficult the
innovation and, that in the form as
they have been generated, the
documents of clear more hide that
they disclose the underlying
technology to the invention,
frustrando  the  dissemination
objective. A study based on
inquiry carried through with more
than 1,400 American industrial
companies it showed that: - the
majority of the companies, with
exception of the ones of the
pharmaceutical sector, does not
consider patents a mechanism
important to  guarantee the
apropriabilidade of the profits
derived from its innovative

productsll (emphasis added). 540
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Based on this evidence, one may credibly argue that some
Brazilian government regulators and domestic companies
seek for Brazil to continue its opportunistic acquisition of
foreign technologies, which they believe is justified by the
need to advance both Brazil‘s evolving national industrial
and innovation agenda and its international economic
(trade) interests. Whether the innovation model that the
Government of Brazil has ultimately chosen for this
purpose resembles any one or more of the strategies
previously described, is subject to interpretation.>*

The Government of Brazil should be aware, however, that
there already exists a very successful and evolved science
and technology (knowledge and information)-based
innovation model that has survived the tests of time and
experience. That evolved model emphasizes the
importance of individual innovation, the sanctity of private
property, and the primary role of free markets in both
rewarding the efforts and investments of individual
inventors and collaborators, and of sharing the know-how
in the form of commercially useful products distributed
throughout society. It also recognizes the primacy of the
individual over the state as a constitutional matter, and
acknowledges how individual inventor interests (private
goods) when collectively channeled can create a greater
public good that serves both national and international
interests. The Brazilian government need not resort to
industrial and technological opportunism to promote
economic growth, if it focuses on acquiring these tools of
innovation.**?

[, THE TOOLS OF INNOVATION
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A. PATENT-BASED INTELLECTUAL
PROPERTY IS VALUABLE

Intellectual Property is the Key to Innovation

During 2003, the Multilateral Investment Fund (MIF) of
the Inter-American Development Bank (IADB) issued an
insightful report analyzing the effectiveness of institutional
reform projects it had previously funded during the 1990s
to ensure the proper functioning of Latin American
markets. These projects identified the protection of private
intellectual property rights as one of the —key factorsll
needed to ensure the competitiveness of firms operating
within regional markets.>*

—ntellectual property is an asset,
and as such, has an economic
value. Whoever creates, invents, or
designs something can protect that
creation by using the legal tools
contemplated for that purpose by
law. By using those tools, legal
recognition of the creative activity
can be obtained in the form of an
intellectual property _right' which
allows us to protect what we have
created and prevent others from
exploiting it without our consentll

(emphasis added). S44

According to the report, some of these projects focused on
reforming and modernizing intellectual property registries
to achieve this objective.

...During the 1990s, most of
the...projects in the region aimed
to reform and  modernize
intellectual  property  registries.
They...channel[ed] funds for
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buildings,  personnel  training
courses, the introduction of
information  technologies  and
software, and dissemination
activities...These projects have
played an important role given that
intellectual property registries are
components in the system. It is
they that are called upon to register
patents, trademarks, and industrial
designs, analyze applications for
new registrations, and keep the
g?gords on filell (emphasis added).

The report, furthermore, identified innovation as the
linchpin and innovation systems as the facilitator of
intellectual property creation.

—novation  is  essential  for
creating intellectual property. The
two basic factors of understanding
innovation are: (i) the enterprises
themselves as creators and
administrators of knowledge; and
(ii) the national innovation system,
as the provider of the environment
and resources to generate this

know-howll (emphasis added). >46

Moreover, the report cited the economic benefits that
would flow from the various productive uses of innovations
protected by intellectual property rights. They include
improved brand and market differentiation, acquisition and
development of valuable economic assets that may be
financially leveraged and increased access to new markets
through licensing, franchising, etc.>*’ >*®

Interestingly, the economic freedom and benefits that can
be realized by intellectual property owners that have
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officially _registered® their legally recognized rights and
collateralized or otherwise exploited (e.g., licensed
franchised) their legally protected assets, are analogous to
those benefits thus far realized by individuals who have
officially registered their informal claims to real property
throughout Latin America. In this regard, the Government
of Brazil should carefully study the successful program of
Peruvian economist Hernando De Soto. That program has
enabled poor people living in various Latin American
countries to secure official registration and recognition of
informal title (deeds) to land that they had long occupied,
and such ownership has helped them to realize significant
economic benefits.>* >*°

Lastly, the IADB report concluded that many of the
obstacles faced in promoting the value of intellectual
property in Latin America do not stem not from any lack of
appreciation by the private sector for the legal concepts of
intellectual property and private property rights in general.
Rather, it found that the failure of governments to
coordinate with and enhance the ability of (i.e., to enable)
local enterprises and academic institutions to develop,
convert, and commercialize their know-how has effectively
denied them the economic benefits from such ownership.>*

A recent (2005) OECD report concluded that the economic
value of patents, especially those secured by knowledge-
intensive  companies  operating  within  the ICT,
pharmaceuticals, and biotech sectors,> has been rapidly
rising.

—-..The economic value of patents
is increasing.  Spurred by
increasing competition from low-
wage countries, firms in OECD
countries are  putting  more
emphasis on innovation and the
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creation of intellectual property as
a means of generating comparative
advantage and are filing a growing
number of patents. Economic
studies show an  order-of-
magnitude  increase in  the
estimated value of patents,
although considerable variation
remains in the value of individual
patents, with a large share of the
total value of patent portfolios
deriving from a small number of
patents. Value is strongly
influenced by the novelty of the
invention and the availability of
alternative routes to the same
solution (i.e. inventing around a

patentll (emphasis added). >*3

This study also found that, since the economic value of
patents comprised an ever larger share of company market
value, successful companies operating within these sectors
would need to employ the most prudent and economically
efficient means to manage their innovation practices
(R&D) and related intellectual property portfolios and to
then exploit (commercialize) those assets in the
marketplace.

—The  economic  value  of
patentg] ...is highly context-
dependent and relates to the ability
of a firm to extract the value from
its patents through competent
management, as well as on the
particular market environment
facing a patent holder. Differences
across sectors are driven by factors
such as patent strength, market
structure, technology
characteristics, company strategies
and firm size...Management of
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intellectual assets, notably patents,
has become a central issue in the
knowledge-based economy. An
increasing share of the market
value of firms appears to derive not
from tangible assets as reported in
financial statements but from
intangible, intellectual assets that
firms are attempting to manage
more actively. Technology markets,
which facilitate the exchange of
patented inventions (via sale or
licensing), are an important part of
the economic infrastructure for
exploiting patents and can help
improve  the  efficiency  of
innovation processes by putting
inventions in the hands of those
most able to commercialise themll

(emphasis added). 554

Furthermore, the study noted that while public research
institutions have an important role to play in fostering
technological innovation that —effer significant social and
economic benefitsll, governments at large should restrict
their interventions to merely removing obstacles to and
facilitating/overseeing the efficient operation of technology
markets.

—.Public institutions have an
important role to play. While the
development and implementation of
technology markets is largely a
private-sector activity, there is
general consensus that
governments play an important role
in ensuring the efficient operation
of markets and competition
authorities monitor their
functioning and prevent
anticompetitive licensing
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behaviour. The creation of markets
takes time and governments can
help remove obstacles to the
development of technology markets
to accelerate the  processl

(emphasis added). 5%

Moreover, the study observed that because of growing
competition posed by technology- oriented companies from
advanced as well as emerging economies, a new global
business environment has evolved which engenders higher
technology development costs, lower profit margins,
shorter product lifecycles, and continuing market demand
for new and more specialized technologies. As a result,
companies’ use of patents has assumed a more central and
strategic character in their daily business that varies
according to the idiosyncrasies of the industry sector in
which they operate.®® Thus, industry actors are compelled
to rely increasingly on strong patent protections
internationally to both defend their most valuable assets
and expand their already vulnerable market shares.

—n recent years, the globalisation
of marketing and manufacturing
has brought in stronger
competition, lower profit margins
and shorter product life cycles.
Technology has become more
complex, raising the cost of R&D
and demanding specialised
technology suppliers. As a result,
returns to the investments in the
development of new products and
services are less certain, and
emphasis has shifted away from
manufacturing as the key to
competitiveness and towards R&D
as a source of new ideas and to
build better relationships with
customers. As IP protection has
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strengthened (especially in the
United States), patents and
trademarks have become strategic
weapons for many businesses.
Companies protect their inventions
via patents and build up their
patent portfolios for strategic
purposes. Wise management of
IPRs through technology marketing
and licensing  strategies s
increasingly seen as a strategic way
to generate revenues and profits.
Such changes are leading to an
intellectual economy in which IP
becomes the basis for value
creation for firms, whether through
its incorporation into innovation
products and services or through
its sale in the market placell

(emphasis added).557

The U.S. Congressional Research Service had drawn
similar conclusions regarding the economic utility of
patents in a report it released earlier during 2005.%%®
Apparently, the European Commission has done the
same.”™ Also, at least one (2004) study has noted how
competition-minded Asia-Pacific-based agro-businesses
have increasingly focused on the economic value of
establishing strong IPR (i.e., patent) regimes to enhance the
protection of their evolving life science technologies —e.g.,
new plant and animal varieties, biologically based inputs
for agriculture, and crop-based nutritional and
pharmaceutical goods. >®°

Even the WHO has recognized that protected patents serve
multiple functions within society that can result in public as
well as private benefits. First, patent protection has an
incentive function. It can provide inventors with the
necessary incentive to generate intellectual creations for
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economic and social gain. Second, patent protection has a
transactional function. Protected —#puts to a collaborative
research endeavor can facilitate [greater] inter-firm R&D
collaborationll, that can result in the conversion of
inventions into marketable products. In addition, protected
patents also can —facilitate the division of profits among
contributors to a given stream of research [which,] in turn,
affects the extent of incentives available to successive
inventorsll.  Third, patent protection has a disclosure
function. A properly prepared patent application can and
must publicly disclose all of the technical information
concerning the invention, and such information must be
described clearly enough to —enable a skilled person to
reproduce the inventionll. Fourth, patent protection has a
signaling function. Valid ownership of a patent indicates to
prospective investors —afirm's innovative capabilitiesll, and
thereby increases that firm‘s ability to secure third-party
financing, including from venture capitalists.”®

B. EXCLUSIVE TEST DATA AND TRADE
SECRETS ARE VALUABLE INTELLECTUAL
PROPERTY

The General Case for Protecting Test Data and Trade
Secrets

In addition to securing patent protection, life sciences
companies rely significantly on their ability to protect, as a
separate intellectual property right, the costly know-how or
other undisclosed information they have generated,
compiled, analyzed, organized and submitted, at their own
expense, to government regulators. This usually occurs,
subsequent to or in lieu of a patent's issuance, in order to
secure commercial marketing approval for the ultimate
product.*®?
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There are good public policy reasons for recognizing and
protecting such private property rights. First, it results in
the development and distribution of new, more specialized,
and higher quality drug and medicinal products that can
improve the healthcare and enhance the quality of most
citizens lives. Second, it encourages inventors and
producers of data and other information to create new
incremental innovations that spawn new uses that can
ensure continuous future societal progress and well-being.
Third, it is both equitable and fair for life sciences
companies to be able to recoup their economic outlays
(return on capital)®®® and to earn a reasonable profit to boot
(return on sales),”® which they can later reinvest in search
of new breakthrough and incremental medicines.>® Fourth,
it attracts greater research and development-related foreign
direct investment.>®®

The Economic Underpinnings

Most countries require that innovative drugs undergo
lengthy examination procedures to ensure that they are
effective and safe for public use before they are granted
marketing approval.®’ Drug innovators (originators) must
provide regulators with a great amount of confidential and
proprietary information during this examination process,
much of it being the result of very costly experiments and
clinical trials spanning many years.*®® Drug innovators are
motivated to endure this painful process because they
anticipate earning enough revenue and profit once their
drug enters the market to recover their considerable
investment of time and money. Generic manufacturers,
however, typically do not undergo such a timely and costly
development process. Nor are generic copies of patented
drugs usually subject to such an exhaustive examination
before they are granted country-marketing approval.
Generic manufacturers need only establish that their
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version of the innovative drug is _bioequivaent’ to the
already approved original drug. It is mostly from this
discrepancy in cost, time, and effort, and the otherwise
undisclosed (_secret') know-how generated in the process,
that drug innovators hope to derive a competitive advantage
in the marketplace.

It is easy to see how allowing a generic applicant to utilize
bio-equivalence-related information previously obtained by
regulators about an innovative drug during the course of an
earlier examination, would be viewed as commercially
unfair, especialy if it occurs without the drug originator's
consent and fair compensation. Arguably, absent the need
to conduct its own clinical trials and to produce
independent evidence of bioequivalence, a generic drug
manufacturer acquires a significant competitive advantage
over the drug originator — the ability to obtain fast and
cheap marketing approval through other than its own
efforts.®® An innovative drug is usually accorded a period
of exclusivity, to the extent it is protected by patents, and
this assists the originator to recoup a portion of the
expenditures incurred to undergo many years of basic
product research and development. These sunk costs,
however, are separate and apart from, and are incurred
usually before, the subsequent clinical testing activities, the
details of which are ultimately reported in the confidential
data submitted to regulators. For this reason, many
countries, beginning with the United States, have created a
complimentary mechanism of _data exclusivity' to
compensate the originator for the extra time and expense
needed to provide safety and efficacy information. Its
objective is to eliminate the competitive market advantage
that would otherwise inure to the generic manufacturer as
the result of using such a _fast-lane’ approach. —tn essence,
data exclusivity refers to a period during which no third
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party applicant can rely on data filed by the original
applicant for amarketing authorization.|I>”

Data exclusivity provisions usually provide rights holders
with a period of _exclusive data enjoyment’ that spans
between 5 and 10 years from the date of the drug
application‘s approval. During this period, while generic
applicants may seek marketing approval for their generic
drug copies, they may not rely on, and the government
employees and officials (i.e., regulators reviewing their
application) may not rely on, the information drug
innovators generated, composed, presented and submitted
to the regulatory agency for the original drug's prior
examination.  Since data exclusivity protects only the
information so provided, a generic manufacturer seeking
marketing approval is free to provide regulators reviewing
its application with information and data originating from
any other source.

Data exclusivity sometimes has the effect of protecting
innovative drugs the underlying patents of which have
expired, or for which patent protection is unavailable. In
fact, data exclusivity may serve as the sole protection for
the innovative drug manufacturer in that case. It can
therefore be said that the grant of data exclusivity, like
other pharmaceutical regulation and authorization, reflects
—an attempt[] to protect the investment of companies in
their innovations.I°”*

The Legal Underpinnings

Data exclusivity derives its legal significance as private
property from two areas of the common law, which have
since been codified into uniform state statutes in the U.S. —
namely that of trade secrets and unfair competition. *'2
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Trade Secrets at Common Law

Data exclusivity, by its very nature is, in part, an
affirmative common law property right of _trade secret*. °"®
Exclusivity is usually justified if it protects from disclosure
and unauthorized use information that the drug originator
has developed over considerable time and as a result of
significant expenditure which it otherwise made a
reasonable effort to keep secret (from public knowledge),
and that has, in fact, remained undisclosed (_secret') at the
time it is submitted to regulators. In other words, the
information or clinical testing data for which exclusivity is
sought must not already be in the public domain. Typically,
such information is not protected by a patent, because a
patent requires, as a condition for its issuance, that the
applicant publicly disclose (fully and clearly) in its
application all technical information about the product or
process for which patent protection is sought.>’

A trade secret is legally defined as —anything that gives a
competitor an advantage [,edge] or head-startll that is not in
the public domain. It typically includes opportunities that
present themselves to a business, involves dedication of
substantial time, cost, and effort, and often consists of the
knowledge possessed by company executives and key
employees.>” In other words, the economic value of a trade
secret resides in the pecuniary and human outlays (costs)
associated with its development, along with the effort
expended to prevent its disclosure to others — i.e., to
maintain its exclusivity. The nondisclosure of a trade
secret is protected for a temporary period against both the
acts of commercial competitors AND the acts of
government officials if properly designated as such.>"

—Statutory provisions have been
enacted that are designed to prevent
unwarranted administrative
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disclosure of trade secrets. Thus,
when companies submit license
applications for regulatory review,
officials at the FDA are prohibited
from improperly disclosing
confidential information, including
trade secrets.ll >’

In addition, the U.S. Freedom of Information Act (FOIA)
provides trade secrets, including information submitted to
the U.S. Food and Drug Administration, with an exemption
from public disclosure, even though the underlying policy
purpose of the statute is to provide public disclosure.

—H]t is an inexorable fact that much
of the information that is submitted
to the FDA is subject to production
under the Freedom of Information
Act (FOIAI). Although FOIA's
underlying  policy is  public
disclosure, trade secrets are
protected from disclosure by 5
U.S.C. 8552(b)(4) (—Exemption
4l), in addition to the statutory
provisions cited above. This
exemption to FOIA protects —trade
secrets and commercial or
financial information obtained
from a person and privileged or
confidentialll (emphasis in

original).578

This safe harbor protection, however, is not absolute as it is
subject to _public interest* exceptions.”

Furthermore, the disclosure, divulgence, or making known
of commercial trade secrets or any information relating
thereto by any federal employee in any manner not
authorized by law can constitute a criminal offense
punishable by fine and/or imprisonment.>®°
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Unfair Competition at Common Law

The character and nature of the affirmative right to data
exclusivity is also shaped, in part, by the common law of
torts (_Lunlawful wrongs'). Section 757 of the Restatement
of Torts First (1939), provided the first broad widely
accepted definition of atrade secret: -Any formula, pattern,
device or compilation of information which is used in one's
business, and which gives him an opportunity to obtain an
advantage over competitors who do not know how to use
it (emphasis added).’®" And, this definition can be traced
back to the common law _right of prospective economic
advantage'. In the environment of free and fair competition
evolving during the early twentieth century, the unlawful
and willful interference with this right gave rise to an action
in tort.>®

As a matter of law, the burden of proof (i.e., the burden to
show causation) is placed upon the plaintiff, who must
establish —that it is reasonably probable that the lost
economic advantage [i.e., an evolving economic interest
that has not yet matured] would have been realized but for
the defendant's interference. This means, in other words,
that ¢ must be reasonably probable that the prospective
economic advantage would have been redlized _but for'
defendant's interference.ll °%

The right of prospective advantage is based partly on the
right to pursue probable opportunities (expectancies) for
economic reward without undue interference from others.
It is arguable that the ability of an actor to pursue this right
to its logical end implies excluding any other actor that
might be inclined to interfere with its exercise.
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—.[I]n a civilized community
which recognizes the right of
private  property among its
institutions, the notion is
intolerable that a man should be
protected by the law in the
enjoyment of property once it is
acquired, but left unprotected by
the law in his effort to acquire it;
and that since a large part of what
is most valuable in modern life
depends upon _brobable
expectancies as social and
industrial life  becomes more
complex the courts must do more to
discover, define and protect them
from undue interferencell

(emphasis added). 584

In addition, this right is partly based on the privilege of
individuals to engage in free competition by _all fair and
reasonable means in pursuit of that reward. *®*° The
conduct of _unfair competition® refers generally to —all
dishonest or fraudulent rivalry in trade and commerce, but
is particularly applied to the practice of endeavoring to
substitute one's own goods or products in the markets for
those of another.I*® It also encompasses _unfair methods of

competition‘.>®’

It can be said that the modern law of unfair competition
evolved, at least in part, from the need to protect this right
of prospective advantage, since it —s intended to resolve
the natural conflict between the need for competition in the
commercial arena and the opposing need for reasonable
restraints on methods of competition.|l °®® The tort of unfair
competition now includes the tort of _misappropriation’,
which —eonsists of three basic elements: 1) the plaintiff has
made a substantial investment of time, effort, and money to
create a thing misappropriated; 2) the defendant has
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appropriated®® the thing at little or no cost; [and] 3) The
defendant has injured the plaintiff by the
misappropriation.||>% >

In effect, —any improper method used to obtain
[misappropriate] a competitor's trade secret is an
infringement [of the right of prospective economic
advantage] and is subject to injunction and damagesl
(emphasis added). **? Section 39 of the Restatement (Third)
of Unfair Competition (1995) reinforces this interpretation.
It defines a trade secret as —any information that can be
used in the operation of a business or other enterprise and
that is sufficiently valuable and secret to afford an actual or
potential economic advantage over othersl (emphasis
added). And, it embodies the principles of trade secrecy
codified in the Uniform Trade Secret Act (USTA).>*
Consequently, —Fhe UTSA, as adopted by various states,
together with the Restatement (Third) of Unfair
Competition 839, provides a basis for companies to obtain
equitable and injunctive relief for the appropriation of
information that is not necessarily tied to the productive
process. [1°% 5%

Data  Exclusivity (Hatch-Waxman) and
Regulatory Non-Disclosure

U.S. law was the first to grant the statutory right of data
exclusivity to the life sciences industries, with the passage
in 1984 of The Drug Price Competition and Patent Term
Restoration Act, commonly known as the _Hatch-Waxman
Act' *® —Fhe Act actually relaxed the level of protection
afforded to testing data in the US. Previously, testing data
submitted to regulatory agencies had received indefinite
protection as trade secrets. Under the Hatch-Waxman Act,
applications for approval of new drugs receive 5 years of
data exclusivity. Applications for the approval of new
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indications for an existing drug receive 3 years of data
exclusivity.I®®”  The Hatch Waxman Act established —a
fundamental trade-off: In exchange for permitting
manufacturers of generic copies of patented drugs to gain
FDA marketing approval by relying on safety and efficacy
data from the origina manufacturer's [new drug
application] NDA, the original manufacturers received a
period of data exclusivity...[1°% %

—.A grant of market exclusivity
does not depend on the existence of
patent protection ... The length of
market exclusivity is contingent on
whether or not the drug is
considered a _new' chemical entity
(NCE)...600 If the approved drug is
not an NCE, then the FDA may not
approve an ANDA for a generic
version of the approved drug until
three years after the approval date
of the pioneer NDA. In contrast, if
the approved drug is an NCE, then
a would-be generic manufacturer
cannot submit an ANDA until five
years after the date of the approval
of the pioneer NDA. The effect of
this provision is to restrict a
potential generic manufacturer
from bringing a product to market
for five years plus the length of the
FDA review of the ANDAI

(emphasis added). 601

As noted in a recent report prepared by the Congressional
Research Service (CRS),

—Fhis market exclusivity only
pertains to the new indication and
does not prevent the approval of a
new pharmaceutical if all the
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required clinical studies are
performed to support the same
changes. The intent is to encourage
ongoing [incremental] innovation
on existing  pharmaceuticalsll

(emphasis added). 602

A close reading of the congressional report reveals that as a
condition to obtaining a term of market exclusivity
(whether 5 years or 3 years), either the molecule (chemical
entity) must be _new‘ or the indication (e.g., use
formulation, dosage, composition, labeling, etc.) must be
_new' —i.e., not previously disclosed in the public domain.
In addition, the Hatch-Waxman Act included another quid
pro quo. In exchange for originator companies being
forbidden, pursuant to the Bolar Amendment, °® from
challenging clinical trials conducted by generic
manufacturers on patented drugs prior to their expiration,
originators were granted the right to obtain an extension of
their patent term to the extent they experienced any delays
between patent approval and market authorization.®®
Apparently, this trade-off had been deemed successful in
addressing competing industry interests by the EU
Commission and the UK government, each of which
proposed adoption of their own Bolar provisions. % %
However, due to EU activist opposition and differences in
EU member state statutory interpretation, they have yet to
be enacted.®”’

The same CRS report concluded that American society, on
balance, has benefited more than the pharmaceutical
industry from the Act‘s grant of the right to _market
exclusivity' for drug registration data. As the price of
rewarding Americans with the opening up of a vigorous
and highly competitive generic drug market that offers low-
cost generic substitutes to branded drugs, branded
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pharmaceutical companies have suffered considerable
market share and profitability erosion. °%® %09 610

Notwithstanding such market erosion, however, recognition
of the right to data exclusivity has enabled pharmaceutical
companies to protect the large investments in confidential
clinical testing and data preparation they have incurred in
addition to, and following after, an already costly, time-
consuming, and perhaps, patent-protected research and
development period. Hence, by providing drug originators
with temporary data exclusivity, the government has
achieved its policy goals: to encourage discovery and
development of cutting-edge medicines that are also
reasonably profitable in economic terms.

Data Exclusivity and TRIPS

—Fhe core concept of data exclusivity became part of the
1994 multinational Agreement on Trade- Related (Aspects
of) Intellectual Property Rights (TRIPS Agreement)l®*?, as
set forth within Article 39(3):

—-Members, when requiring,612 asa
condition of approving the
marketing of pharmaceutical or of
agricultural ~ chemical  products
which  utilize new  chemical
entities,613 the submission of
undisclosed test or other data, the
origination of which involves a
considerable effort, shall protect
such data against unfair
commercial use. In addition,
Members shall protect such data
against disclosure, except where
necessary to protect the public, or
unless steps are taken to ensure that
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the data are protected against unfair
commercial usell (emphasis added).

While there has been much international debate over the
meaning of the text within this provision, it is widely
agreed that previously undisclosed clinical test and other
data is a category of intellectual property with economic
value deserving of legal protection.

-According to Article 1.2 of the
TRIPS Agreement, the protection
of test data is a category of
“intellectual property” like
patents, copyrights and trademarks.
The structure of Article 39 suggests
that the regime for test data has
been conceived by the negotiating
parties as a particular case in the
framework of the protection of
wundisclosed" information (trade
secrets)...ll (Italicized emphasis in
original; boldface and underlined

emphasis added). 614

Furthermore, it is widely agreed that the subject matter to
be protected under Article 39.3 includes undisclosed

—.written material which details
the results of scientific health and
safety testing of drugs and
agrochemicals, in relation to
human, animal and plant health,
impact on the environment and
efficacy of use. The provision
covers tests and other data that may
be required by the authorities.
These -etherll data may include, for
instance, manufacturing,
conservation and packaging
methods and conditions, but only to
the extent that submission of this
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information is necessary to obtain
marketing approvalll (emphasis

added). °*°

In other words, it is well understood that —Jndisclosed
information' covers any secret information of commercial
value, including [1] technical know-how, such as design,
process, formula and other technological knowledge often
resulting from experience and intellectual ability; [2] data
of commercial value, such as marketing plans, customers
lists and other

business-related information that provides an advantage
over competitors; [3] test and other data submitted for the
approval of pharmaceutical and chemical products for
agriculturell (emphasis added). ®*°

The debate surrounding the IPR of data exclusivity,
therefore, largely concerns the extent and scope of legal
protection it should be afforded nationally and
internationally.®!’

IV. ACQUIRING THE TOOLS OF
INNOVATION

A BRAZIL SHOULD ADOPT IPR
PROTECTIONS TO ATTRACT FOREIGN DIRECT
INVESTMENT

IPR Protections Are Important to Foreign Investors

Due to the significant and growing economic value of
patents, it is understandable why developing countries have
undertaken considerable efforts to acquire such tools of
innovation. One way to do so is to through foreign direct
investment (FDI). Arguably, FDI flows are even more
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important than trade flows in todag/‘s rapidly expanding
technology and information society. °®

As noted by the World Bank,

-what makes FDI especialy
important is that unlike trade in
goods, where developing countries
try to glean whatever information
they can from the products and
services imported or import capital
goods that embody modern
technology, FDI involves explicit

trade in technology... 619

One recent (2005) study identifying secure property rights
as a key concern of foreign investors,°®° examined the
impact of developing country institutional efforts to attract
FDI. It found a positive correlation between a developing
country' s adoption of open and transparent domestic capital
account control policies and its participation in
international treaty regimes (including WTO membership,
and preferential trade and bilateral investment agreement
participation) on the one hand, and positive FDI flows on
the other.

—Beveloping countries can
domestically enact policies that are
attractive to  private  foreign
investors, or they can employ
international strategies, such as
entering into international
agreements  [such as WTO
membership, preferential  trade
agreements and/or bilateral
investment treaties] that promote
policy  orientations seen  as
reassuring by foreign
investors...Each of these provides a
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direct or indirect mechanism for
reassuring foreign investors that
the country will protect its property
rights and allow profitability. They
serve as credible signals to private
investors of the government's
intentions because, at least for the
international agreements, they are
costly to renege onll (emphasis
added). °%

The study viewed the protection of investor property,
including IPRs, as critical to securing such flows, given the
substantial, long-term, capital-intensive and immobile
nature of the types of investments being made (i.e., plant
and equipment and research and development). °* It also
admonished foreign investors to be weary about
committing significant investments to any one of a number
of developing and emerging economies that do not have a
well-established property rights regime.®® % The study
concluded that developing country membership and
participation within international treaty regimes that
promoted physical and intellectual property right
protections (e.g., TRIPS) was more likely than not to
contribute to its ability to secure FDI. This result obtains
because such diplomatic engagement usually requires
complimentary domestic reforms.®® At least one more
recent (2006) study seems to have confirmed that U.S. and
OECD bilateral investment agreements have stimulated
greater FDI flows to developing countries -with a high
quality of institutions and strong local property rightsll
(emphasis added). °%°

These conclusions were also confirmed within a recent
(2005) United Nations study. It found that the setting of
minimum IPR standards at the international level via the
TRIPS Agreement had been effective in facilitating
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domestic reforms that can lead to actual R&D-related FDI
flows to certain emerging and developing countries.

—fAlthough m]any international
agreements give special attention to
investment in R&D activities...[by
focusing on] [K]ey issues [that]
relate to the entry and
establishment of R&D-related FDI,
the treatment of R&D performance
requirements (whether by
restricting or explicitly permitting
them), incentives  encouraging
investment in R&D activities
[.etc]...[mlost international
investment agreements do not have
provisions that specifically protect
R&D-related FDI; they protect FDI
in generd...[Consequently,] [t]he
protection of IPRs at the
international level and minimum
standards set by international
treaties are of particular relevance
for R&D related FDI. The most
important instrument in this area is
the WTO Agreement on Trade-
related Aspects of Intellectual
Property Rights (TRIPS)II

(emphasis added). 21

Furthermore, one recent (2005) study has documented how
a developing country's adoption of domestic TRIPS-
compliant IPR reforms has resulted in increased IP-related
foreign corporate manufacturing  investments.®®And,
another recent (2005) study found that the degree and scope
of such investments and technology transfer activities
largely depends on the nature of those reforms, i.e., the
extent to which they expand/strengthen IPRs.®®® This latter
study also evaluated the magnitude of the economic
impacts in terms of technology transfer. It did this by
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measuring the changes in the value of inter-company
licensing (royalty) payments and allocations of inter-
company R&D expenditures among corporate affiliates.®*
The study found that following a developing country‘s
adoption of IPR reforms, the amount of royalty payments
made by an affiliate to its parent for the use or sale of
transferred technologies, just like the amount of local R&D
expenditures the affiliate incurred related to such
transferred technology, increased in excess of 30 percent.®®!

And, still another recent (2005) study evaluated the broad
welfare implications for developing countries should they
decide to protect IPRs consistent with the TRIPS
Agreement. It concluded, that based on the positive overall
impacts that strengthened IPRs would have upon
innovation, market structure and technology transfer, it
would be irrational for developing countries not to adopt
IPR protections. In particular, it found that,

—W]hen  technology  transfer
considerations are accounted for it
is not rational for governments in
these countries to oppose IPR
protection...In a North-South trade
environment, the South sets its IPR
policy strategically to manipulate
multinationals decisons  on
innovation and location...As the
Southern government sets the IPR
protection level before the Northern
firm makes its multinational
decision, it can influence this
choice by inducing technology
transfer or encouraging
innovation... Firms can protect
their technology by exporting, or
risk spillovers by undertaking FDI
to avoid tariffs...In relatively low
technology intensive industries,
attracting foreign investment as a
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channel of technology transfer is
the motive behind protecting IPR.
The level of protection is chosen
such that exporting is never strictly
preferred to FDI by the North.
Although the South may desire a
lower level of IPR protection to
reach its first-best welfare, the
Northern firm's credible threat of
exporting rather than undertaking
FDI restricts the latter to a stricter
IPR regime.

...For more R&D intensive
industries, innovation as opposed
to technology transfer is the key
concern for protecting IPR in the
South. The South stimulates
innovation by tempting the
multinational to deter entry by
means of substantial R&D efforts.
Although the South does not
imitate the complex technology to
compete with the North, it benefits
from the enhanced innovation it
induces by protecting the IPR of
the Northern multinational.
Therefore a rational South would
never strictly prefer to violate
international IPR, as the optimal
level of protection for the South is
always very high...[Much to the
contrary, a] stringent IPR regime is
always optimal for the South as it
triggers technology transfer by
inducing FDI in less R&D-
intensive industries and stimulates
innovation by pushing
multinationals to deter entry in
high-technology sectorsll (emphasis

added). 8%



163

IPR Protections and the Enabling Environment Can
Influence Investment Composition

Technology companies may invest in and undertake R&D
within developing countries, even in the absence of strong
IPR protections, though clearly, strong IPR jurisdictions are
preferred. At first glance, this possibility would appear to
contradict conventional wisdom. After all, firms have been
advised that since poor institutional environments erode the
_appropriable value' of innovations, they should keep their
knowledge-intensive activities away from weak IPR
regimes. Yet, other factors may be at play.

One early (1993) study involving Brazil and Argentina
revealed that, despite the lack of adequate patent
protections in those countries, U.S. pharmaceutical
companies continued to invest there.®®® It found that such
behavior was likely a predatory response from rival
companies (competitors), which were eager, in the face of
weak patent protection, to move in (by establishing a
manufacturing facility) and capitalize on (reproduce)
products not protected by patents. Alternatively, as was the
case in Turkey, during the ealy 1960's, U.S.
pharmaceutical company FDI increased despite that
government's abolishment of product and process patent
protection. It was later concluded that other factors had
played alarger role in those companies' foreign investment
decisions. They included more favorable foreign exchange
rates, and lower taxes, regulatory costs, and wage rates,
than was then available in the U.S. and other venues.®**

Even if a foreign company‘s decision concerning whether
to invest in a given country has already been made, it can
still be influenced by the degree of IPR protection afforded.
One recent (2006) study °*examined how the level of
protection a developing country provides to foreign IPRs
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would affect the nature of an MNC's investment in that
country. In particular, it focused on two possible scenarios:
direct investment via an independent venture (i.e., FDI),
and indirect investment through a joint venture (JV)
arrangement with a local company. Since joint ventures
usually provide local rivals with the opportunity to gain
market share at the expense of co-venturers, the study
found that the MNC would need to undertake an amount of
research & development per dollar invested (R&D
intensity) that would both allow itself to benefit
economically from the venture and also to compensate the
local co-venturer for its market share loss. The study
found, incidentally, that this same R&D intensity level
would also produce technology spillover benefits for local
firms not involved in the JV. Most importantly, the study
concluded that, by strengthening its IPR regime consistent
with the TRIPS Agreement, a developing country could
reduce the losses to the JV caused by local outside firm
imitation of JV technology, and facilitate the formation of
more JVs that could increase MNC R&D intensity, local
spillover benefits, and total developing country firm
profits.®%

This new study's findings support those of earlier studies.
This includes the findings of a (1994) study that surveyed
100 major U.S. firms operating across a spectrum of
different industries about their views towards IPR
protection and FDI. It found that the level of a developing
country's IPR protections would most substantially affect
the FDI decisions of high technology, research-intensive
industries with products or processes that are relatively
easy to imitate. ®* In particular, it concluded that these
companies would not likely be inclined to invest in
countries with weak IPR protections.®®® As concerns the
_composition' of their investment, once the decision to
invest had already been made, the U.S. high-tech firms
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interviewed indicated that their investments would more
likely assume the form of sales and distribution outlets or
rudimentary production and assembly facilities, than R&D
facilities and component or finished goods manufacturing
plants. And, if it they were to engage in any technology
transfer at all, it would likely be with older rather than
newer technologies.®*®

These conclusions were confirmed by a more recent (1998)
study. It, too, recognized how the degree of IPR protection
a country provides can influence a foreign company's
decision whether and how to invest its IP assets in that
country.

—On the one hand,] ... stronger IPR
protection provides title holders
with increased market power and
could, at least theoretically, cause
firms to actually divest and reduce
their service to foreign
countries...[On the other
hand,]...higher levels of protection
may cause TNCs to switch their
preferred mode of delivery from
foreign production to licensing.
[Companies may] prefer foreign
investment over licensing in the
case of weak protection because
internalized foreign  production
helps firms to maintain direct
control over their proprietary

assets.|l 640

Alternatively, cautious companies may ultimately decide to
invest in developing countries through corporate affiliates.
In this situation, however, firms are usually more covetous
of their technologies and know-how, and less willing to
share them with local companies. As a result, there are
potentially fewer opportunities to engage in collective R&D
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at the local level, and thus, much less of a possibility for
technology transfer/diffusion and knowledge spillovers to
domestic firms.

In effect, the decision of how a company decides to use its
IP assets within a given developing country boils down to a
choice between _internalizing’ (keeping within the
corporate group) or _externalizing' them (outsourcing to
third parties). It often also entails a choice between
undertaking _horizontal (where firms establish plants
abroad to produce the same or similar goods for local or
regiona markets) and _vertical® FDI (where plants in
different countries produce outputs that serve as inputs in
other plants). When a company has decided to internalize
its IP assets but has not decided how (and where) to
produce them, the question essentially becomes one of FDI
composition — i.e., the apportionment or allocation of
production resources among firm affiliates. ®4

—Wi]hich portion of a firm's
production processes is influenced
by [IPR protections... [may
determing]...how higher levels of
protection affect the composition of
FDI....[The importance of IPRs
regarding the composition of FDI
depends to a large extent on
whether firms are able to maintain
control over their proprietary assets
in the absence of legal
protection...Foreign firms are less
willing to invest in joint ventures
with local companies if they risk
losing their proprietary
assets...[T]he importance of IPRs
on the degree of foreign ownership
depends on the extent to which the
title holder is able to maintain
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control over its proprietary assets in
the absence of protection.|l 642

The study found this to be a major issue among knowledge-
intensive companies in the chemicals, pharmaceuticals,
machinery and electrical equipment product sectors.

—.IPR protection [was found] to
be more relevant in making
decisions related to investment in
R&D facilities than in decisions
related to FDI in sales and
distribution outlets... Companiesin
the chemical, pharmaceutical,
machinery and electrical equipment
industries reported that IPRs played
a major role in their decisions with
respect to investment in joint
ventures abroad. In contrast,
companies in the transportation
equipment, metals, and food
industries considered IPR
protection to have marginal

significance on FDI.II 643

—.We conclude that...although
one could argue that almost all FDI
stocks and flows are indirectly
affected by IPRs protection, the
direct impact of IPRs protection is
likely to be confined to selected
FDI stocks and flows (e.g., foreign
investment in pharmaceutical R&D

facilities)ll (emphasis added). ®*

A subsequent (2000) World Bank study that evaluated how
IPR protections affect the composition of FDI also
confirmed these observations.

—fW]lhat makes FDI especidly
important is that unlike trade in
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goods, where developing countries
try to glean whatever information
they can from the products and
services imported or import capital
goods that embody modern
technology, FDI involves explicit
trade in technology... It is well
known that multinational firms are
concentrated in industries that
exhibit a high ratio of R&D relative
to sales and a large share of
technical and professional
workers...By encouraging FDI,
developing countries hope not only
to import more efficient foreign
technologies but also to generate
technologica spillovers...[i.e.,] the
facilitation of technology

adoption... for local firms...l 645

—.[T]he level of IPR protection in
acountry... affects the composition
of FDI in two different ways. First,
[in] industries in which IPRs are
crucial (pharmaceuticals  for
example), firms may refrain from
investing in countries [with] a weak
regime of IPR protection. Second,
regardless of the industry in
question, multinationals are less
likely to set up manufacturing and
R&D facilities in countries with
[weak] IPR regimes and more
likely to set up sales and marketing
ventures, since the latter run no risk
of technology leakage...
[Consequently,]...IPR policy may
also affect the mode of technology
transfer (licensing, joint ventures,
or establishment of wholly owned
g%)sidiaries)ll (emphasis added).
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Similar conclusions were drawn in a more recent (2004)
study in which this same author participated.®*’

Another (2004) study produced analogous findings. It
showed that, although most (84%) executives interviewed
in an Economist Intelligence Unit survey had generally
considered the lack of IPR protections in emerging
economies to pose a serious challenge to R&D investment,
R&D spending in countries such as Brazil, China, India and
Mexico had actually increased. In addition, it found that,
the nature of the R&D conducted in such countries often
exceeded the level required by local law or for local market
use and diffusion. ®*® Apparently, the companies in question
had filed thousands of patents with the U.S. Patent and
Trademark Office based on technologies developed in
those countries, in anticipation of pursuing other more
lucrative national and global markets. ®*°

This study, however, arrived at a different conclusion about
why a multinational technology company would still decide
to invest in those countries. It discovered that, in many
such cases, firms relied on the _superior* internal linkages
within their multinational corporate group to compensate
for the inadequacies of governmental institutions.

—lechnologies  developed in
countries with weak IPR protection
are used more internally, and
technologies developed by firms
with R&D in weak IPR countries
show stronger internal linkages.
The results suggest that firms may
use internal organizations to
substitute for inadequate external
institutions. By doing so, they are
able to take advantage of the
arbitrage opportunities ®° presented
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by the institutional gap across
countriesll (emphasis added). ®*

In effect, the study found that the strong, structured, close-
knit, and insular culture prevalent within these corporate
groups enabled them to cost-effectively build, manage,
integrate, and transfer their technology resources internally
throughout their global organization, while protecting them
from external threats —i.e., imitation and expropriation.

-MNESs' ability to conduct R&D in
weak IPR countries stems from
their efficiency in transferring,
integrating, and quickly building on
technologies developed in various
IPR  regimes. By  keeping
complementary  resources  well
protected, MNEs can actually
leverage the institutions in strong
IPR countries for their operations
worldwide. R&D-intensive MNEs,
with their closely interlinked R&D
activities worldwide, are in a
unique position to arbitrage the
difference in factor prices across

national borders...ll 652

For example, it found certain practices quite effective in
enhancing both the value and protection of their internally
derived intellectual property assets (patents), especially
where low cost, talented, and underutilized labor in
developing countries is plentiful.®>

First, such companies compartmentalize or break down
their technologies into components to prevent imitation.
Second, they disperse the units of knowledge
geographically throughout their global organization and
make them difficult to convey or otherwise share in
standardized form.
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—H]mitation [is] discourage[d]...by
developing  technologies  that
require complementary knowledge
not readily available to imitators.
For example, basic research still far
from commercialization, or
technologies that are firm specific,
are usually less attractive to
imitators. Second, the acquisition
of complementary knowledge is
subject to the constraints of
geographic distance. It has long
been realized that a multinational
corporation is a geographically
distributed innovation network,
with the capacity to assimilate,
generate and integrate knowledge
on a worldwide basis (Bartlett and
Ghoshal 1990). Knowledge that is
difficult to codify or teach can be
more efficiently transferred within
the firm. Therefore, outside firms
would have to face much higher
costs...[or might even find it]
impossible...to obtain
complementary knowledge across

4
country borders...ll 6

Third, they engage extensively in the practice of patent
self-citation, which is a form of _internalized knowledge
transfer.' ©°

—+ find supportive results that
patents developed in weak IPR
countries are cited more internally
than those developed in other
foreign countries. In addition, firms
doing R&D in weak IPR countries
feature  significantly  stronger
internal  linkages among their
technologies than those who do not.
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The results are consistent with the
thought that the internal linkages
allow firms to appropriate value
from their knowledge even in weak

institutional environments.ll 656

In sum, the study illustrates how the closely-knit innovation
structures of multinational companies serve to immunize
them against the potentially harmful viruses that fester in
the hostile external environment of weak IPR regimes.

A recent (2005) United Nations study confirms the
increasing global rate of intra-firm R&D transfers between
corporate affiliates operating in developing countries,
including Brazil.

—F]oreign affiliates are assuming
more important roles in many host
countries' R&D activities. Between
1993 and 2002 the R&D
expenditure of foreign affiliates
worldwide climbed from an
estimated $30 billion to $67 billion
(or from 10% to 16% of global
business R&D). Whereas the rise
was relatively modest in developed
host countries, it was quite
significant in developing countries:
the share of foreign affiliates in
business R&D in the developing
world increased from 2% to 18%
between 1996 and 2002. The share
of R&D by foreign affiliates in
different countries varies
considerably. In 2003 foreign
affiliates accounted for more than
half of all business R&D in Ireland,
Hungary and Singapore and about
40% in Australia, Brazil...l

(emphasis added). 657
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And, it correctly recognizes, as did the previous studies
noted above, that MNCs will still invest in R&D activities
within developing countries such as Brazil, India and
China, even if IPR protections are presently weak or
otherwise lacking. This result obtains for several reasons.
First, R&D may be conducted in a country to develop
products directed at markets of different countries. Second,
—a technology may be highly firm-specific and thus of
limited valuell to local competitors. Third, R&D may be too
far advanced for the host country to exploit, i.e., to copy
and use commercially. Fourth, the technology may
—volve tacit and uncodifiable elements that are difficult
for outsiders to imitate without intimate knowledge gained
by working with that specific technology.ll *°

Thus, an MNC's concern about the level of available IPR
protections afforded in a given developing country does not
always dominate the reasoning underlying its decision to
invest there if, in the totality, there are other significant
financial, legal, or economic issues also to consider. In
addition, to IPR protection, such considerations would
likely include the overall size of the potential market, the
regulatory enabling environment, the level of taxation and
attractiveness of tax-based incentives, the relative cost of
labor, etc. ®*°

A multinational corporation is a complex and sprawling
organism with multiple operations, functions and theatres
of activity. Beyond red-flagging the most urgent of threats
posed to the profitability of its particular operations by the
foreign institutions with which it interfaces and the market
environments within which it is located, it seeks to gain
maximum efficiencies in pursuit of profitability. Hence,
with respect to each particular threat scenario it encounters,
it seeks to retain the flexibility it requires to employ the
most feasible alternative available. This, in, no way,
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however, detracts from, diminishes, or devalues the worth,
importance and relevance of intellectual property rights,
such as patents or trade secrets.

B. BRAZIL SHOULD DEVELOP AN EFFICIENT
NATIONAL INNOVATION SYSTEM

Generally

Many experts would agree that what Brazil most urgently
needs is not creativity, but rather, a well-organized,
comprehensive national innovation system capable of
harnessing the strengths of private industry. According to
one former senior U.S. official, this entails the development
of a supportive institutional environment (laws, policies,
and culture), capable and efficient organizations, and a
positive working relationship (linkages) between industry,
the organizations, and the institutional environment.?®°

Brazil already possesses the capacity to innovate, and it
appears that the Brazilian government has already
committed substantial public monies to create the necessary
organizations that generate research and scientific and
technical know-how — universities, public research
institutes and government-funded laboratories. The
Government of Brazil may even have most of the essential
laws and institutions in place, with some notable
exceptions. But, more importantly, it still lacks the ability
to tap the know-how that resides in these organizations, a
trusting relationship with Brazilian industry, a reliable track
record for implementing its recently adopted IP laws, and a
culture or mindset that is conducive to commercializing
private innovations.®®*

This same expert argues that all of these observations boil
down to one critical failure: the lack of a strong patent
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framework.®® According to a recent (2005) U.S. Foreign
Commercial Service market study,

—Patents cost too much in terms of
time and money...and act as...a
disincentive to Brazilian
researchers and inventors.
Strengthening the patent office
would protect and encourage new
Brazilian technologies and
products. Educating judges in IPR
enforcement would reduce
copyright piracy that today costs
Brazil almost 10 billion dollars in
lost tax revenues and 1.5 million

jobs.Il 852
Brazil‘'s Emerging National I nnovation System

In many ways, the Brazilian legal framework for
intellectual property, including patents, has evolved in this
direction since 1996°* ®®®_ It is currently administered by a
number of domestic government agencies — the Ministries
of Industry, Culture, Agriculture, Environment, Food and
Drug, and the Ministry of External Relations when
international issues are involved.®®® And it has resulted in
the use of patents to promote government-funded
development of medicines for neglected diseases,
particularly, in culture collections, specific projects,
teaching and information,®®” and in agriculture to promote
development of bioengineered cultivars.

At least one Brazilian expert, who is both a chemical
engineer and a senior researcher at Brazil‘s well-respected
Oswaldo Cruz Foundation (FIOCRUZ),°®® clearly recognizes
how a properly calibrated patent framework can motivate
inventors to create commercialy _relevant’ innovations that
may be exploited directly or licensed to enterprising third
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parties capable of exploiting the patent in the marketplace.
She also supports the public policy goal achieved through
universal disclosure of the substantive contents of the
patent, once it has been issued and only after the temporary
period of exclusivity during which the patent holder and its
designated licensee(s) may exploit the patent for
commercial purposes has expired. And, she cites the
chemical and pharmaceutical industries, in particular, as
warranting such a trade-off.

—Fhe chemical and pharmaceutical
industries appear especially
sensible to patenting — the absence
of legal protection inhibits
investments in development and
trade. However, it has to be clear
that, in spite of providing a greater
barrier for mobility, the strategy to
prolong the competitive advantage
through intellectual property
protection mechanisms may fail.
Substituting  technologies  may
appear through the disclosure of
protected knowledge. The contents
of patents are divulged and subject
of being used for the improvement
of other techniques. This is the
proper basis of the patent system.
Although an imperfect instrument,
it represents the best solution for
the trade-off between providing
incentives to the investments and
stimulating the process of making
the benefits of the new technologies
available to societyll (emphasis

added). °*°

The Difficulties Encountered
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Yet, despite these known benefits of a strong patent system,
Brazilian IP laws, to date, have had only a limited impact
on the ground, i.e., on domestic industry innovation. At
least one Brazilian industry expert, who is also the
president of the Brazilian subsidiary of a multinational
medical device corporation, attributes this problem to
technical difficulties. First, a quirk in the language of the
1996 patent law has made it difficult for Brazilian
companies to negotiate technology transfer arrangements.
Second, the patents as written by Brazilian inventors have
been technically deficient or otherwise incomplete, and
thus, not susceptible to application as is by industry to
create commercially relevant products that could generate a
reasonable economic return.®”

In addition, at least one Brazilian trade association
(AmCham Brazil) recognizes the indispensability of strong
IPR protection to societal and commercial innovation and
economic progress in Brazil. It has argued that Brazil‘s
current system of administrating patents is inadequate to
satisfy Brazil‘s current and emerging needs, as is the
overall legal enabling environment. Its recent analysis
emphasizes that,

—ntellectual property is a crucial
factor for a nation to attain
sustainable economic and social
development. To improve a
country's competitiveness, it is
necessary to create a business

environment that provides
protection to companies
investments and encourages
technological creation and
qualification. However, the

establishment of those conditions
depend[s] on the existence of a safe
legal system and clear and stable
trademarks, patents and copyrights
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rules, as well as respect for
international intellectual property
treaties currently in effect. The
National Institute of Industrial
Property (INPI — Instituto Nacional
da Propriedade Industrial is the
federal agency that supervises and
assigns industrial property rights in
Brazil, promoting technological
qualification of companies and
research centers, dissemination of
knowledge and optimization of
investments in  research and
development activities. According
to the INPI, there are currently 40
trademark examiners and 88 patent
examiners. This reflects the current
critical situation of application
accumulation (backlog) that tends
to worsen. Considering that an
experienced patent examiner is
capable to examine about nine
applications a month. Therefore
one comes to the conclusion that, in
the current situation, they can
examine at most about 9,500 patent
applications per year. Bearing in
mind that the number of annual
patent application deposits are of
about 23,000, one reaches the
conclusion that the annual
accumulation of processes [a
backlog] is of at least [12-
]13[years]...A similar situation
applies to application examinations
for trademark registration, where
the case is equally alarming...[a
backlog of 10 years] ...The figures
show the INPI is far from meeting
the Brazilian society's needsl

(emphasis added). 671
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Academic experts have tended to corroborate this account
of the problem, citing —the very poor operational conditions
and the lack of qualified personnel at the INPIIl as a major
reason why —Hmited use [has been made] of the industrial
property system in Brazil [I°7

Despite what may seem poorly conceived and/or executed
government policies, the Government of Brazil has, to its
credit, endeavored to correct this alarming situation®”® since
the release of this study and its accompanying
recommendations.’”* And, this was confirmed by the
Deputy Chief of Mission of the Brazilian Embassy to the
United States earlier this year.®”

Furthermore, at least one academic expert has attributed the
relatively low number of patents filed by Brazilian
organizations (as compared to the number filed by foreign
applicants) to Brazilian industry‘s limited technological
capabilities.

—Fhe participation of Brazilian
applicants in the patent filing
process is very small,
demonstrating a condition of
technological frailty. The chief
reason resides in the country‘s
limited technological capability.
This number could be slightly
higher (although not much above
the present figure) if there was
more attempt to protect inventions
on the part of the universities and
research institutes. However, due to
the extremely low corporate efforts
in R&D there is no expectation of
significant  growth in  these

;
numbers.|I 676
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And, still other Brazilian experts have traced the lack of
marketable patents to an ideological reluctance on the part
of high-minded academics seeking to promote publishable
open source’  societal  knowledge®”’ to transfer
technologies to their more _pedestrian‘ proprietary-minded
colleagues for commercial purposes.®”® Also, in the field of
agricultural biotechnology, there was previously a
significant lack of coordination and linkages, and even
distrust between and among industry participants and
research institutes.”® These negative attitudes may partly
explain why, even though Brazil has devoted considerable
public resources to create a national research and
development platform capable of spawning _world-class’
innovations®®®, those resources have remained mostly
underutilized and ineffective, in an economic sense.

In addition, a semi-disguised political/populist aversion to a
patent system based on American-style capitalism®! may
also be partly to blame. This can be seen in the field of
agricultural biotechnology.

—Although] [i]n Brazil, many lines
of research and development are
already  benefiting from the
application of biotechnology tools
such as marker-assisted plant and
animal breeding, genomic mapping
of several species, embryo transfer
applied to different animal species,
genetic resources characterization
and conservation, and transgenic
products...[there are]...three
difficulties that relate to this forum:
the lack of regional integration in
science,  scientists reluctant
acceptance of the free market, and
a failure to acknowledge the
importance of IPR in modern

researchll (emphasis added). 682
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Moreover, there is evidence that the lack of marketable
Brazilian patents is somehow related to the Brazilian
government's desire to retain the knowledge of cultivars
within the EPublic system of national institutes and
foundations,®®® which effectively serve as repositories of
public knowledge. Apparently, during the late 1990's,
multinational companies had been steadily acquiring
Brazilian biotech companies. This had alarmed the
government and Brazilian industry to such an extent
(agriculture being the largest industry sector in the
country), that they employed a disguised form of trade
protectionism to keep the knowledge under Brazilian
control. Regretfully, the Government of Brazil has not
since fully relinquished its control, and this partly explains
why it has failed to recognize patent rights as exclusive
private property rights in the agbiotech sector.

—Excessive market protection was
one of the key elements restricting
the pharmaceutical sector
development during the 25-year
absence of patent protection. 68 1t
was also expected that national
firms would build up internal
capacity unfettered by property
rights.  When the Patent Law
[1997] [was] passed, private
investment by [domestic]
pharmaceutical companies [was]
expected to increase dramatically.
A similar trend [was] observed in
the  Brazilian seed industry.
Following approval of the Cultivar
Protection Law and the new Patent
Law, many of the national private
breeding programs
were...absorbed by multinational
corporations. It seems only a
matter of time before more



182

investment by private industry will
take most of the commodity
breeding programs away from the
government-funded institutions.
Effects on the country‘s agriculture
productivity and competitiveness,
and the maintenance of investment
to produce cultivars adapted to
different ecosystems remain to be
seen.

...The national seed companies
that have not yet been taken over
by the multinationals (a trend that
is rapidly changing the face of the
seed market) feel they are going to
lose ground, and that it is only
going to get worse with the
incoming new genes made
available through biotechnology

inputsl (emphasis added). %

This would also largely explain why Brazilian companies
have had little incentive to generate scientific and
technological know-how alone or as contributing members
to public-private collaborations.

If these assumptions are correct, Brazil's innovations have
remained essentially trapped within the nation‘s
universities and government funded laboratories and
research institutes due to ideological biases and
international competitiveness concerns, and this has had
adverse _downstream‘ domestic impacts. Some Brazilian
government officials and intellectual property experts have
tended to agree. According to at least one minister,

—PRatents are not contributing to
development in Brazil as they
might, not because of a lack of
R&D and innovation, but due to a
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lack of understanding and use of
patents. Industry in Brazil needs to
develop their use of the patent
system over time. There is not a lot
of use or analysis of patent data in
Brazil.  Universities are not
promoting technology transfer and
development of basic R&D into
marketable products. There is a
need to enhance efforts to facilitate
domestic use of the benefits of the

IP systemll (emphasis added). °%°

Another minister has stated it differently: —Brazilians get
lost between basic research and its transformation into
technology, between academic life and the manufacturing
system.ll *%

In one expert's opinion, the Brazilian government's failure
to bridge the gap between academic research and
technological innovation (commercialization) is primarily
responsible for Brazil‘slack of progress.

—Nowadays, the Brazilian
government recognises the gap
between academic research output
and technological
innovation...There are, however,
difficulties in making  the
connection  between  science,
technological development and the
market. Intellectual property is an
inseparable part of this set,
constituting essential knowledge to
overcome  this gap. Legal
instruments allowing more
consistent and wider protection of
research  results provide the
necessary basis for qualitative and
quantitative technological changes.
Although having a solid research
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structure in biotechnology with
institutions all over the country,
there are little results witrgsglobal

impactll (emphasis added).

The view from outside Brazil is not much different. At least
one American bioscientist has described the lack of IP
harmony between Brazilian industry and the Government
of Brazil asreflecting the _two faces of Brazil*.

—W]hen it comes to IP, Brazil has
a functional private sector but a
dysfunctional government ...The
private sector is up and running
with [P but the government is
saying, We have to look at IP in
terms of providing greater access to
pharmaceuticals and other
products'...The problem is not IP
itself; the problem is how to get
Brazil to use its enormous private
sector, which is very innovative, to
create wealth that enables the poor
to afford access to drugs, instead of
going out and making it difficult
for Brazilian companies to
compete. [Brazil‘s hard line against
IP in widely publicized
confrontations] ... discourages

investment and short-changes the
private sector. Instead, Lula needs
to explain to the left wing that its
best interests lie in increasing the
pie by applying new technology
that is protected by IP, not by
trying to grab a larger share of the
pie that exists today. The good
news is that the Brazilians have the
technological capacity to expand

the piell (emphasis added).%°
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Such disharmony and lack of understanding also
characterizes Brazil's treatment of clinical test data and
trade secrets. Brazil first proposed TRIPS-consistent
legislation protective of undisclosed test data and other
information submitted to government regulators as a
condition to obtaining market authorization, back during
2000,°° and finally enacted such legislation in December
2002.%%! Yet, even though the law is technically on the
books, the Government of Brazil does not appear to be
enforcing it. According to the USTR, —fu]nauthorized
copies of pharmaceutical products continue to receive
sanitary registrations that rely on undisclosed tests and
other confidential data, although no unauthorized copies
have been marketed yet.Il ®* Unfortunately, this, too, may
be ideologically based.

—Bespite  the...public health
sensitive changes, implemented
into Brazilian IPR legislation
during [1996-2003], a step back
occurred with the enactment of
Law # 10.603 on December 17,
2002. This Law allowed for the
protection of undisclosed data
submitted by  pharmaceutical
companies to national regulatory
authorities in order to obtain
marketing approval for veterinary
pharmaceutical products, fertilizers
as well as agrotoxics and their
components (Brasil, 2002). As
discussed...this provision has been
included in recent Dbilateral
agreements  between US and
several  developing  countries
worldwide. In  fact, these
agreements constitute part of the
US strategy to create more
restrictive IPR regimes than those
previously established by TRIPS
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Agreement (Jorge, 2004)... this
provision, like patent protection,
hinders competition. It creates a
type of monopoly for medicines,
even when they are not under
patent  protectionll  (emphasis

added) %%

Hence, one may conclude that the resulting —ow
integration between scientific and industrial [government]
policiesll has rendered a number of Brazilian industries less
innovative and technically proficient than they otherwise
could have been and need to be to compete effectively in
global markets, and consequently, that it has slowed down
Brazil's overal technologica development. In particular,
such policy failure has severely limited the innovative
capabilities of the country's health system and provided
Brazilian industry with only —Hmited negotiation capacity
(especially in the public administration sector in
negotiations involving technology transfers and intellectual
property rights).1°®* In addition, it has also impaired
Brazil's advancement in the rapidly evolving field of
biotechnology.

—Fhe limited innovative capability
of the Brazilian health system
constitutes an  obstacle  to
government policies for universal
access to health. The dependency
on imports for the maintenance of
the strategic programmes is a
vulnerability  that may  be
potentially aggravated by variations
in international financial markets.
In view of the weak technological
and industrial policies, the trend is
for an increase in the difference
between Brazil and countries with
an intense production of knowledge
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and products with high aggregate
valuell (emphasis added). °*°

According to one Brazilian scientist and HIV/AIDS
specidist, the Brazilian governments use of financia
incentives, including IP such as patents, to attract badly
needed qualified research personnel and to promote greater
cooperative public-private R&D efforts, should neither be
overlooked nor disparaged, even if it is deemed
ideologically controversial to some. In his view, the failure
to provide intellectual property protections could very well
result in an even greater failure to discover medical cures to
significant and emergent future health risks.®%

Brazil“s New | nnovation Law

Efforts were undertaken recently in Brazil to bridge these
ideological and technical gaps. On July 5, 2004, the
Brazilian House of Representatives approved a new legal
framework the general purpose of which is to provide
incentives to increase nation-wide innovative activities that
yield new commercialized hi-technology products and
processes. This legislation was later signed by President
Lula into law on December 2, 2004 (hereinafter referred to
asthe_Technical Innovation Law*).%*” ®® The framework is
—expected...to improve the country's capacity to generate
and commercialize technology...to increase the percentage
of Brazilian patent applications in the Brazilian National
Institute of Industrial Property [INPI] from 30 percent to a
figure that reflects the importance of technology and the
competitiveness of Brazilian industry...Il %%°

Brazil‘'s Technica Innovation Law has three express
objectives: "°1) To create an enabling environment that
facilitates the formation of strategic research and
development partnerships between and among universities,
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science and technology institutes (STIs®) and national

companies’®?; 2) To stimulate engagement of STIs in the
process and management of innovation’®; and 3) To
provide companies with economic and legal incentives to
innovate.”®

To promote formation of public-private partnerships,
Brazil's STls shall, for an agreed upon fee, share ther
laboratories, equipment, instruments and materials with
national universities and companies undertaking specific
R&D-related innovative projects.’® In addition, STIs shall
also, for an agreed upon fee, provide staff services to
universities and companies involved in such collaborative
R&D activities.”® The Law also permits individual
companies to compensate public institutions to perform
specific R&D services on their behalf with respect to a
specific innovative product or process.’”’

STIs are charged with the management of the entire
innovation system. This includes selecting parties for
technology licensing, helping to arrange the terms for
exclusive licensing of creations for commercial
exploitation, and ensuring that licensed technology is
commercially exploited in the public interest in due
course.””® And, it includes encouraging the consummation
of public-private R&D partnership agreements.””® STIs
shall also oversee and manage the allocation of IPRs
(copyrights) and overhead and administrative expenses
related to IP development, between and among R&D
partnership collaborators, in proportion to the know-how
and R&D efforts contributed.”® STIs shall also be
responsible for the selection of public researchers who will
be paid to participate in innovative activities, depending on
their qualifications.”*
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Furthermore, STls are responsible for —ereat[ing] _Offices
of Technological Innovation'...which, among other duties,
will be responsible for the management of the technology
generated by researchers with special attention to decisions
regarding intellectual property and licensing.Il”*?

STIs, moreover, are authorized to acquire patented
innovations developed by individual inventors, to the extent
they may contribute to existing STI R&D innovation efforts
and/or to the commercialized products of public-private
partnerships. They are also charged with —regotiatefing] a
share of the benefits resulting from the commercialization
of [such invention[g].Il "3

Lastly, STIs, together with promotion agencies,”** shall
encourage the participation of private companies in
national innovative R&D activities by offering them
financial subsidies. To be eligible to receive such funding,
companies must commit to provide a predetermined
amount of resources, including personnel, to the R&D
venture.”™® Promotion agencies will also target small and
micro-firms for special programs.’®

Based on the cursory review noted above, one may draw
some tentative conclusions regarding dispensation of IPRs.
First, and foremost, this is more a government-centric than
a market-centric approach to innovation, administered by
government funded agencies and instrumentalities from top
to bottom and beginning to end. This means that methods,
processes and determinations will be amenable more to the
objectives and benchmarks of bureaucrats and their civil
servants than to those of industry. Second, there is no
indication that the Government of Brazil, acting through its
STls, is either politically willing or legally able to cede to
private industry full and clear legal title to any invention
derived from the R&D activities undertaken by any public-
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private collaboration. Furthermore, while division of IPRs
is generally to be made in proportion to the resources each
party brings to the table, it is highly unlikely that the STIs
will, in practice, often relinquish more than a negligible
portion of their rights in primary intellectual property to
companies, lest they be accused of squandering _precious
government, and thus, public resources.”*’

The most that participating industry members could hope
for, then, would be government-funded subsidies, and use
of STI facilities (STI's) and personnel (scientists, research
etc.). On a lesser note, Brazilian companies would also be
entitled to a government-determined _share’ in any
collaborative R&D project derivative IP they have
subsequently developed and commercialized, alone or with
assistance from private universities. This economic interest
would seem to extend beyond the ordinary royalty owed by
derivative patent holders to the joint owners of a primary
patent, where the primary patent holders (i.e., the joint
collaborators) are not involved at all in the
commercialization of the relevant know-how. It is well
known that the costs of commercialization can, and often
do, comprise most of the investment in the entire
innovative undertaking.”® This is borne out by the
continual use of the term _licensing' throughout the statute,
which seems to cover the profits earned by the
commercialization of know-how.”* Even IP contributed by
industry inventors to an R&D public-private partnership are
subject to economic profit-sharing with the Government of
Brazil.”® And, it is only in this latter case that the legal
riggt1 of _patent' rather than _copyright’ is used or referred
to.

This leads curious minds to question whether the
Government of Brazil is setting the groundwork for the
complete migration of the nation to GPL-style _open
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source’ or _creative commons open-content licenses for all
science and technology innovations. If that is indeed the
case, why then, would any rational, profit-seeking Brazilian
company be interested in participating? What would they
own outright, with free and clear title, at the end of the day
as the result of their efforts? What economic incentive
would a Brazilian business thus have to invest?

That the Government of Brazil has endeavored at all to
establish a quasi-market-based national innovation system
is nothing less than spectacular and its significance should
be heralded. It clearly reflects the prior recommendations
of Brazilian and foreign experts who admonished that,
—Fhe transfer of government-financed R&D results to
industry has functioned satisfactorily only when the
government or the research centre has [developed or]
acquired a patent which can be exploited, as in industry, by
licensing agreements.l”?> And, it seems that it is precisely
this — the creation of new innovation system focusing both
on the R&D innovation (science and technology) level,
with participation from both scientists and industry, and on
the marketplace (industrial policy) level - that is being
pursued.

At least on paper, then, the Brazilian Government has
recognized the indispensability of intellectual property
rights to the innovation process, and has sought to develop
a national innovation system that can potentially be
exploited by its industries for private as well as public
economic gain. However, as one recent (2005) OECD
Latin American study concludes, it requires increased R&D
spending not only by the public sector, but also by the
private sector.”** And this requires the right incentives, not
just any incentives.
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Thus, the ability of Brazil to transform itself into an
innovation society, —€learly depends on much more than
legal frameworks and institutionsl.’”® In addition, it
requires an organized national industrial policy, a business-
friendly environment for foreign investment, promotion of
domestic entrepreneurial activity, protection of domestic
private property rights, and education of the Brazilian
public about the benefits of intellectual property rights.’*®
Some Brazilian trade association representatives believe
that it depends also, on how the law will actually be
implemented.””’ If the enactment of the Brazilian 1996
Patent Law, alone, yielded an increase in R&D-related
foreign direct investment (FDI) during 1996-2000 of
approximately $2.1 billion together with a host of local
spillover benefits, one could just imagine what actual
implementation of the law (i.e., enforcing IPR protections)
would bring! "%

Comparing Other State-Centric National Innovation
Systems

At least one economic development expert has compared
the new Brazilian innovation system with the national
innovation systems of post-industrial countries, such as
Germany, France, and Japan, as well as, with those of
developing countries, such as Mexico, India and China. In
his opinion, it seems to be shifting from a German toward
an American model.”® The following section also
compares the Brazilian innovation system with that of the
regional European Union.

This expert believes that post-war Germany‘s devel opment
of long-term focused engineering-based education,
management orientation, labor relations, small and
medium-sized enterprise-based supplier networks, bank-
financed  investment,  consensus-oriented  corporate
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governance, and coordinated regulatory and export policy
environments, and its establishment of the global model for
the publicly-funded basic research center (university), has
provided it with many strengths. However, he also believes
that —H]he German system [has been] ineffective with
respect to getting new ideas out of the universities and
research institutes and into the private sector.ll As aresult,
[p]ublic-private R&D partnerships have been uncommon,
hi-tech startups have been uncommon, [and] venture capital
markets have been weak. I

In addition, this expert has studied and acknowledged the
political appeal surrounding the French _national
champions, namely high technology-focused entities which
were planned, selected, formed, directed, and merged by
the French national government. Being national champions,
these entities often enjoyed state-sponsored regulatory,
subsidy, and investment-related protectionist benefits.
However, his research has revealed that, —the technology
missions...were al more-or-less [economic] failures; the
national industrial champions have largely been globally
uncompetitive, and the whole system tends toward
fragmentation and inflexibility.Il "

A recent OECD report similarly criticized France's
innovation-focused _poles of competitiveness program.”*
That 2004 program was designed to —bring[] together
business and academics in 66 regional clusters with state
funds and tax breaks to encourage innovation.ll The OECD
report —east doubt on the funding of the initiative, its
geographical limitations and its administration, which it
said was too bureaucratic and costly. The most innovative
small businesses risked being side-lined by bigger groups
and universities in the new poles, the OECD said.ll "**
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Indeed, the European Community‘s (EC's) older and rather
unsuccessful IT-focused ESPRIT and related programs "**
raise similar issues of concern. Although initiated during
the 1980's, these earlier programs were extended during the
1990's for the express purpose of —€losing the gap between
Europe's information technologies industries and those of
the US and Japan.ll

—+Tlhe world scene remains
incontestably dominated by the
United States as much in terms of
innovation as in terms of
commercial power. In 1993, the
American share of patents filed in
Europe in computer-related
subjects reached 50.9% while that
of Europe was only 26.1%. Firms
such as Microsoft and Intel pursue
their ascension and now rank 14th
and 15th in the world-wide top 100
enterprises as established recently

by the Financia Times.l

This technology gap was apparently attributable, in large
part, to the failure of the then prevalent EU industrial
policy/innovation framework, which rendered European
educational and research institutions and industry unable to
convert R&D (inventions) into market-relevant products
(innovations). *°

—European R& D programmes often
lack the underlying commercial
dimension which is crucial for
obtaining exploitable results. As a
result, there are fewer exploitable
innovations than potentially
possible. Europe's  scientific
excellence is not translated into
. 737
commercial excellence.ll
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In fact, one may conclude from the European
Commission's prior assessment of the ill-fated ESPRIT
program, and European industries’ diminishing global
competitiveness, that these problems have never truly been
resolved. More recently, the EU Commission has
endeavored to address European industry grievances about
its lost regional and global market share and weaker
innovative capabilities through pursuit of the _Lisbon
Agenda'.”® This agenda has sought to _evel the globa
economic playing field', and thus, secure scientific and
technological innovation for European industry through,
among other things, dominance of the international
standardization process. Whether this is enough to achieve
the level of innovation necessary to restore Europe's
competitiveness, however, has been subject to question.’®

The political need to satisfy the objectives underlying the
Lisbon Agenda has apparently caused the Commission to
undergo a painful mid-course review of its longstanding
regional innovation strategy. European industry members
and the media have also demanded such a reevaluation. "*
41742 A a result, the Commission has had to recognize its
prior failure to provide adequate funding for community
level research and development (R&D).”*® It has also had to
acknowledge how the continuing decay of Europe’s under-
funded educational (universities) and basic R&D
institutions (laboratories) has hampered the long-term
ability of those repositories of knowledge to contribute to
European commercial innovation.”** 74 748

One recent (2004) EU Commission report confirms that the
_technology gap’ has broadened into an _innovation gap’
that itself has continued to grow despite such efforts. "’

—Based on a set of comparable data
for 12 indicators, the US and Japan
are still far ahead of the EU
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average and the vast majority of
Member States. The innovation
gap between the US and the EU, as
well as the gap between Japan and
EU, still exist. This innovation gap
is measured, based on 12 common
indicators. The EU innovation
performance, as measured by the
European Innovation Scoreboard,
has been relatively constant since
1996, whereas the innovation
performance in the US and Japan
has  further  improved, thus
widening the gap. The peak in the
US performance innovation in 2000
& 2001 is due to the venture capital
indicator. The gap between the US
and the EU can be largely
explained by 3 indicators: [1]
Patents (50 % of the gap)[;] [2]
Working population with tertiary
education (26 %)[; and] [3] R&D
expenditures (11%) - mainly
%siness R&DIlI (emphasis added).

And, since _this innovation gap’ has shown no sign of
abating, the EU Commission has continued to recommend
that key structura corrections be made to the region‘s
industrial and innovation policies. For this reason, on June
28, 2006, the EU Commission, Parliament and Council,
consistent with the Lisbon Agenda, adopted the 7"
European Framework Program (2007-2013).”* " The FP7
will focus on promoting education-based capacities for
individuals and small and medium-sized enterprises, as
well as, collaborative science and technology R&D projects
for funding at the community level.”™*

The EU Commission also likely decided to reform its
regional innovation and technology policies after it had
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reviewed the findings of a recent (2005) study. That study
apparently shed light on the source of such innovation gap
— the relatively lower economic value of European patents
as compared to U.S. and Japanese patents. "2 73 754 7%
This, along with European industry comments submitted as
part of the EU patent consultation,”® ™" has prompted the
EU Commissioner for Internal Market and Services to
announce, during July 2006, that he will try once again to
enact a community level patent regime by 2009.78 7>

If this were not enough of an obstacle for Europe to
overcome in order to remain globally competitive, there is
also the problem of the significant _human capital gap' that
it has with the U.S. 7%

—Fhere is a clear gap between the
US and the EU as regards human
capital. The US economy is ahead
of the pack for both human and
physical capital, the EU for
physical capital only. This shows
up in trade structures. The US
mostly  exports  skills-intensive
goods, such as high-technology
products, while the EU specializes
in goods of high capital intensity
and medium-skill intensity, such as
cars and chemicals. This puts the
US and the EU in different
positions vis-a-vis globalization

...In the short run, globalization
increases the world demand for
those goods — and the countries that
specialize in them benefit from a
form of rent. Its trade
specialization puts Europe on the
side of globalization's winners, as
its  advantage is  actually
strengthened by the entry of new
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players. This explains why
European exports have thrived in
recent years — and suggests that
many complaints about the effects
of globalization ignore its benefits
to Europe. The good news,
however, may stop here...The US
has about equal infrastructure,
more investment in human capital,
better economic institutions and a
more active migration policy.
Capital is thus more inclined to
move there as well as to the best-
performing emerging countries.
This should erode Europe's
comparative advantage...Europe's
prosperity will not last if it does not
address its underinvestment in
%Jlman capitalll (emphasis added).

As concerns Japan, this expert has determined that post-war
Japan’s public-private partnerships were quite successful in
providing  engineering-based  education,  efficient
incremental innovation and national technological catch-up.
However, he has also determined that, the government's
direct support of key industries with state-backed bank
financing and —subsidies, technology licenses, patent pools,
R&D consortia, government procurement [agreements],
import and direct investment protectionism, and export
promotion, [have caused] markets [to remain] highly
concentrated and stagnant; government at all levels is
ponderous and stifling.|l "2

Moreover, this expert has acknowledged the ideological
underpinnings of past developing country state-centric
models of development, which were premised on abundant
natural resources’®®, import substitution-based innovation
(I1SI), high barriers to entry, skepticism of multinational
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businesses and rejection of the post-WWII —Hberal, GATT-
based, free trade and open investment regime[,] and,
ultimately, establishment of state-owned enterprises to lead
industrialization and energy creation. However, he has
concluded that 4S5l [has] failed because it depended on
markets that were too small or too poor to provide
economies of scale, on demand conditions that were too
isolated to produce globally competitive industries, and
typically resulted in inefficient production of bad products
by insulated state-owned and private enterprises. |l "®*

According to this expert, therefore, each of these failed or
inferior innovation systems suffered a similar fate: the
absence of individual investment incentives, namely, the
protection of exclusive private property rights.”®

—Whatever the  form of
government, economic progress
tends to occur in societies in which
there are clear incentives to
produce, invest, and engage in
mutually advantageous trade. By
contrast,  societies in  which
predation is the norm... are
unlikely to be productive’ The
conditions for economic growth in
developing countries today remain
essentially no different from the
conditions that led to economic
growth in 19th century Germany
and United States and 20th century
Japan: It's all about the
institutions and in particular
about the _establishment of such a
set of property rights [that] allow
individuals in highly complex
interdependent situations to be able
to have confidence in their dealings
with individuals of whom they
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have no persona knowledge'll
(emphasis added).766

Unfortunately, however, this reality”® has not prevented
populist leaders in Latin America from once again, seeking
to nationalize local industries and foreign industry assets
for short-term political gain.”® ™ |ndeed, —katin
America has become the prime stag[ing ground] for
resource nationalismll, even though its leaders recognize
that they still require developed nation science and
technological know-how to exploit their _newly acquired'
resources for Latin America's benefit.”™* 7"

It is not surprising, therefore, that the U.S. model of
innovation, with its foundation in strong private property
(IP) rights, higher education and publicly funded university
and laboratory-led research, and its emphasis on market-
based financial risk-taking and industry commercialization
of know-how,’” remains the superior international
paradigm. "

The Private Property-based U.S. Innovation System

The American Bayh-Dole Act, which provides companies
with exclusive rights to their intellectual property-based
inventions, has largely contributed to U.S. global leadership
in innovation.  Since its enactment has long been
recognized as one of a number of significant changes that
created global awareness of the utility of IPRs,”” ""® it can
and should be held out as a successful benchmark standard
by which Brazil should gauge its own progress.

Background

It bears repeating that, perhaps, the single most important
element of America’'s modern innovation system and one of



201

the primary reasons why the U.S. has remained the global
leader in science and technology,””” (besides its higher
education system), is the Bayh-Dole Act (P.L. 96-517), "
™ and its subsequent regulations and amendments.”®® The
Bayh-Dole Act was passed by Congress and signed into
law by President Carter on December 12, 1980. It
established

-A uniform government patent
policy and allowed universities and
other nonprofit organizations to
retain title to federally-funded
inventions and to work with
companies in bringing them to
market. The Act thus promoted
technology transfer 781by creating
incentives for university
researchers to consider the
practical applications of their
discoveries, and for universities to
search out potential companies to
develop them. By enabling
corporations to negotiate exclusive
licenses of promising technologies,
the Act encouraged them to invest
in the additional  research,
development, and manufacturing
capabilities needed to bring new
products to marketll (emphasis

added).”®?

The legislation effectively broke the logistical and
philosophical ® logjam that, for many years, had prevented
the American public from accessing and exploiting
thousands of technology-rich government ideas and
patents. Apparently, a vast portion of U.S. government
(taxpayer)-funded research and patented knowledge had
been developed with the assistance of private industry and
academia for primarily military use during and after World
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War Il. But, due to national security concerns and the
unworkable and inconsistent nature of restrictions imposed
by the different federal agencies on the licensing of such
technologies, the private sector (e.g., companies,
universities and nonprofits) was essentially blocked from
acquiring rights to adapt and commercialize that knowledge
for civilian purposes.’®*

—Fhe government would not
relinquish ownership of federally
funded inventions to the inventing
organization except in rare cases
after petitions had moved through a
lengthy and difficult waiver
process. Instead, the government
retained title and made these
inventions available through non-
exclusive licenses to anyone who
wanted to practice them. As a
result, companies did not have
exclusive rights under government
patents to manufacture and sell
resulting products.
Understandably, companies were
reluctant to invest in and develop
new products if competitors could
also acquire licenses and then
manufacture and sell the same
products. Accordingly, the
Government remained unsuccessful
in attracting private industry to
license government-owned patentsll

(emphasis added). 785

This became a serious concern during the 1960s and 1970s.
At that time, —ntellectual property rights and innovation
had become the preferred currency in foreign affairs,|l and
many experts worried that the nation would become
increasingly vulnerable to foreign competition unless it
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somehow figured out how to transfer those technologies
efficiently to the public.”®

—n the 1960s and 1970s, there was
much study and debate surrounding
federal patent policies. A major
concern was the lack of success by
the  federal government in
promoting the adoption of new
technologies by industry. There
was no government-wide policy
regarding ownership of inventions
made by government contractors
and grantees under  federal
funding. Inconsistencies in policies
and practices among the various
funding agencies resulted in a very
limited flow of government-funded
inventions to the private sector. In
1980, the federal government held
title to approximately 28,000
patents. Fewer than 5% of these
were licensed to industry for
development of commercial

productsll (emphasis added).”®’

Clearly, the law's sponsors and their patent law advisers
recognized the collective wisdom of former U.S. President
Abraham Lincoln and famous American inventor Thomas
Edison. President Lincoln once said that the American
patent system —adds the fuel of interest to the fire of
genius,ll while Dr. Edison's invaluable insight was that,
—Fhe vaue of anidealiesin the using of itll.

—fG]enerat[ing]...inventions is
almost never the main objective of
basic research... [Rather, it

ig]...the...researchers...ability to
see some special relationship
between his [or her] scholarly work
product and the public
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need...which can convert a
discovery or invention into a
patentable invention..[and give
rise to] ...innovation...Il (emphasis

added). "%

—Hmagination and creativity are a
national resource...[and]...[t]he
patent system is the vehicle which
permits the delivery of that
resource to the public[.] Placing the
stewardship of the results of basic
research in the hands of universities
and small business is in the public

interest...Il "%

—N]ew products and processes do
not spring fully formed from the
basic research  performed at
universities. They require not only
good ideas, but further
development, capital, marketing,
and manufacturing capability. That
is where technology transfer comes

inll (emphasis added). *°

Yet, they also understood others' concerns about the
potential for monopolistic practices and higher prices,
about how the costs of the program could likely exceed its
potential public benefits, about the extent to which foreign
industry could unduly benefit, and about how the diffusion
of knowledge to the public could be impeded by covetous
ownership behavior. Congress addressed these concerns in
subsequent drafts that ultimately made their way into the
final legislation.”*

Taking all of this into account, the Congress arrived at the
following policy compromise: it would provide agencies
with the means to shift legal title (ownership) of federally
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funded ideas and patents from the government to those
private hands (approved universities, small businesses and
nonprofits) most capable of securing the monies and
expertise needed to commercialize them.”®?

- Jegidlators and the
administration concluded that the
public would benefit from a policy
that permitted universities and
small businesses to elect ownership
of inventions made under federal
funding and to become directly
involved in the commercialization
process. This new policy would
also permit exclusive licensing
when combined with diligent
development and transfer of an
invention to the marketplace for the
public good. It was understood
that stimulation of the U.S.
economy would occur through the
licensing of new inventions from
universities to businesses that
would, in turn, manufacture the
resulting products in the U.S.I

(emphasis added).793
Conditions and Obligations

In return for such a grant, the Bayh Dole Act would oblige
title recipients (research organizations) to commit to a
number of important procedural and substantive conditions.
In general,

—4) They could not transfer
ownership of the patents to other
entities (but they could license use
of the patents) and 2) in the event
of successful commercialization of
the new technology, researchers
involved in creating the invention
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would have to be compensated.ll
794

More specifically, in order for a nonprofit organization,
including a university, to qualify under the provisions of
the Act, it: 1) May elect to retain title of and to patent only
those inventions _created‘ "> under _contract' from research
funded by the government; 2) Must disclose each new
invention to the federal funding agency within two months
of the inventor disclosing the invention to it,’® as required
by a formal written agreement executed between the
contractor and the inventor’®”; 3) Must decide whether or
not to retain title to the invention, within two years of
disclosure to a federal agency’®®; 4) Must file a patent
application within one year of deciding to retain title’®; 5)
Must license the rights to innovations to industry for
commercial development®®, giving small businesses®®*
preference®®?; 6) Must ensure that it or any of its assignees
do not grant exclusive rights to use or sell in the U.S. any
invention to which title is retained, unless the product
arising from the invention is substantially manufactured in
the U.S., subject to reasonable exception for cause®®®; 7)
Must, for any invention in which title is retained, provide
the government with a non-exclusive, non-transferable,
irrevocable, paid-up right license to practice or have
practiced the invention on behalf of the U.S. throughout the
world®®*; 8) Must not effectively challenge an agency's
ability to offer the inventor the right to take title if the
contractor does not elect to take title itself 8%°; and 9) Must
share with the inventor a portion of any revenue received
from licensing the invention, and ensure that any remaining
revenue, after expenses, are used to support scientific
research or education®®.

Notwithstanding a contractor‘s eligibility to receive a title
grant in the first place, federal agencies possess the
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discretion to decide, for _compelling reasons', that title to
specific work should preferably be vested in the federal
government, i.e., no title transfer to that or any other
contractor or assignee should occur.®” Furthermore, the
government, under certain reasonable circumstances, can
require a contractor already holding title to a patent for an
invention to grant a license to a third party, or may itself
(Lmarch in* and) assume title to the invention and grant
licenses directly to third parties.®® The government may
exercise this option if the contractor or assignee fails to
reduce the invention to practical use within a reasonable
time®® if it is necessary to alleviate public health or safety
concerns®™®, or if public use of the invention is otherwise in
jeopardy.®**

Benefits

The success of the Bayh-Dole Act can be measured in
various ways. First, one might look at the hundreds of new
entrepreneurial-minded, patent-seeking university and
nonprofit-based technology transfer programs that have
emerged since its enactment.®'? In 1972, only 30 such
programs existed. By the end of 2003, there were more than
300.8" A second measure of the Bayh-Dole Acts success
is the number of patents that have been filed and the
amount of licensing revenue earned since its enactment —
more than 2,000 new patents, 2,200 new licensing
agreements, and approximately $ 1 billion of royalty
income. 84 815 818 817 A third measure of the success
achieved by the Bayh-Dole Act is its establishment of a
formal and secure mechanism to promote future university-
industry joint research collaborations. In some cases, it has
even yielded productive _public-private partnerships .2 A
fourth measure of the success of the Bayh-Dole Act is the
impact that it has had on the U.S. economy, as expressed in
terms of capital creation, since its enactment, i.e., the
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thousands of new companies begun, the new sources of
investment tapped, and the hundreds of thousands of new
jobs created. ®'° A fifth measure of the Bayh-Dole Act's
success is that it did not cost nearly as much as opponents
had predicted, in terms of application filing and litigation
costs. 2% A sixth way to measure the success achieved by
the Bayh-Dole Act is to consider the number of other
countries endeavoring to imitate it — the United Kingdom,
Canada, Germany, Japan, Korea, and Taiwan. %

Although other nations may try to develop a Bayh-Dole
Act of their own, critical differences often remain. One
need only review the new Brazil Technical Innovation Law
to see them. One of the key features of the American
model is that it rewards the individual innovators for their
research and commercialization efforts, as well as, the
private or public university, nonprofit organization or small
business that sponsors them. Since the enactment of the
Bayh-Dole Act, for example, —aniversities became hotbeds
of innovation, as entrepreneurial professors took their
inventions (and graduate students) off campus to set up
companies of their own.I®® This has occurred largely
because of the presence of incentives; the individual(s) who
actually carries out the research and adapts the know-how
is entitled to receive, by law, a _piece of the action' — a
share of the licensing royalties. This serves as a powerful
motivating force to promote the creation of inventions that
have patentable, useable and, thus, commercial value. The
knowledge inherent in the invention is made public through
its distribution throughout the public marketplace and its
adaptation by other innovators to different technologies,
products and/or processes. This, perhaps, is one of the
primary distinctions between the Bayh-Dole Act and the
state-centralized innovation model for research and
development embraced by many countries, including even
Brazil. The state-centric model focuses primarily on
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government retention of the rights to any intellectual
property created and to any licensing royalties that can be
expected from product commercialization by private
companies. As in the case of Brazil, it may also rely upon
_open source’ knowledge from which to develop those
inventions.

Indeed, the overwhelming success of the Bayh-Dole Act
was recently acknowledged by the U.S. Congress. On
December 14, 2005, the U.S. House of Representatives, in
concurrence with the U.S. Senate, issued a _Sense of the
Congress Resolution’, recognizing the invaluable
contribution that the Bayh-Dole Act has made to U.S.
innovation and technological advancement during the
twenty-five years since its enactment.??

C. BRAZIL SHOULD UNLEASH THE
INNOVATIVE CAPACITY OF ITS IP-RICH
INDUSTRIES

Brazil Boasts Many IP-Rich and Technology-Capable
Industries

Brazil boasts a number of knowledge-based high
technolo%%/ companies operating within the growing life
sciences,”*  computer  software, information  and
communication technologies,®*® aeronautical,?® and energy
sectors,®*” whose balance sheets most likely reveal quite
valuable intellectual property assets. It is very likely that
these assets would be capable of generating significantly
greater revenue and profit for each such company and their
shareholders than they now do, and also trigger welfare-
enhancing national economic growth and spillover benefits
for many local Brazilian communities, if only the Brazilian
government would choose the _right path’; to recognize and
vigorously protect that intellectual property by rule of law.
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There are also many other well regarded industrial sectors
in Brazil such as, steel and iron works, automotives, and
mining, etc. As they become increasingly integrated within
the evolving global information and technology society,
they, too, are likely to develop and utilize, and/or otherwise
exploit via licensing with third parties, their own advanced
know-how. And, they will do so to more efficiently and
cost-effectively manufacture, process, and distribute their
products. Consequently, it is extremely likely that Brazil‘s
leading industries will soon demand the same strong
intellectual property protections for their evolving know-
how and technologies that OECD nation industries,
including those based in the U.S., have long struggled to
secure.

Lastly, there are many poorer countries within Latin
America, Asia, Africa and Eastern Europe, which have
traced Brazil‘s evolution from a developing country to an
emerging economy. They, too, are keen on learning the
_magic' of Brazil‘s successes, including its continued use
of IP opportunism to acquire foreign-held scientific and
technological know-how, for purposes of establishing their
own future development strategies. This, however, is one
success that, arguably, should not be replicated.

-As Brazilian companies seek new
markets, including China, India,
and Russia, and exports to China
diversify beyond commodities,
including technology,
pharmaceuticals, and software,
[one] would expect that our
interests will become more closely
aligned.

. The United States and Brazil
today must compete in a global
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economy that includes 2.3 billion
people in China and India. Both
offer tremendous growth
opportunities, but also  the
challenge of intense competition.
China is attracting more than one
billion dollars a week in foreign
direct investment. We must rise to
the challenge by creating open, fair,
predictable and transparent trading

regimes throughout the Americas. |l
828

Given the breadth of information concerning these
industries, we have chosen to limit the scope of our
discussion generally to the life sciences and computer
software industries. Both of these sectors strongly rely on
intellectual property as a valuable economic asset to be
commercialized in the marketplace for profit, and thus, they
are both critically important to the future of the Brazilian
knowledge-based economy.

Life Sciences Industries
Pharmaceuticals

The Brazilian pharmaceutical industry is reportedly
comprised of approximately 370 (and perhaps even
more®®) companies, representing a total market value of
approximately US$6 billion in 2004, and an estimated $8.4
billion in 2005. It is currently the 11th largest
pharmaceuticals market in the world and the second largest
in Latin America after Mexico.®® The Brazilian
pharmaceutical market grew approximately 18% in volume
from 2003 (U.S. $5.2 billion) to 2004 (U.S. $6.14 billion),
and approximately 10% in volume from 2002 (U.S. $5.55
billion). In 2004, Brazil imported $1.6 -1.8 billion in
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pharmaceutical products, approximately half of which
came from the U.S .2

About 80% of pharmaceutical companies operating in
Brazil are national, but they are only responsible for a
minority of domestic sales. Of —the 12 biggest companies
of the pharmaceutical industry, which combined represent
around 45% of the Brazilian market, there is only one
company, Aché, built with local capital.lI**? Foreign firms
are mostly from the United States and Europe and their
Brazilian subsidiaries are responsible for supplying 70% of
the market (around 20 companies), not including direct
sales to the Government.®®

According to one leading Brazilian pharmaceutical expert,

—Fhe Brazilian pharmaceutical
market shows a growth potential
mainly in drugs of continuous use
because the population of elderly is
increasing while the birthrate is
going down...The government
laboratories still do not have high
productive capability...In the last
five years national companies have
intensified the partnerships with
multinational companies,
producing and selling their
products, having as a result, the
investment in the modernization
and automation of the industrial
plants, and in many of them,
including the ones belonging to the

big international corporations.ll 834

The generic drug sector has grown rapidly since it was
formed in 1999. It is estimated to have accounted for 12%
of sales in 2005 (nearly US$ 600 million) (as compared to
$500 million in 2004 — a 20% increase). The state public
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health systems purchase nearly all generics production as
part of the government‘s program to distribute medicinesto
the poorest.®* By 2008, experts expect the generic market
to reach US$ 1 billion in sales. Local generic drug
manufacturers in Brazil operate at world-class levels.
Approximately 85% of the raw materials used in the
production of generic copies of patented drugs in Brazil are
imported. 8%

—Fhe generic medicine industry has
invested close to US$1 billion in
the construction and modernization
of industrial plants in Brazil,
providing direct employment for
more than 10,000 people. During
this period, 35 new laboratories for
bioequivalency assays were built.
Today, the top four manufacturers
are established from local capital.
Approximately 80% of the generic
units commercialized in Brazil are
produced locally. By source of
capital, 74.6% of sales in the
Brazilian generic market are made
by local companies. Indian capital
is the second most represented,
with 10.3% participation, followed
by companies of German (4.7%),
Swiss (4.6%), US (3.8%), and
Canadian (2%) origin.I®’

During the first six months of 2004, the Brazilian
pharmaceutical industry exported approximately —$163.9
million in finished medicines and similar products, vaccine,
serum, blood derived products and parenteral solutions...a
growth of 17.85% in relation to the same period in 2003.I
88 Brazil‘s largest export markets for these products have
been Mercosur, Argentina, Mexico, and Venezuela.
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The Brazilian pharmaceutical industry urgently requires the
Government of Brazil to establish and implement a new
national mechanism for innovation based on recognition of
exclusive intellectual property rights. It must quickly find a
way to protect its markets and its evolving innovative
capabilities from the growing competition posed by more
experienced Indian®® and Chinese®® pharmaceutical
companies specializing in the production of active
pharmaceutical ingredients (APIs)®** (basic building-block
molecules). According to a representative of the Brazilian
Association of Chemical Industries (ABAFINA), these
foreign companies not only supply multinational
pharmaceutical companies, but also have continued to
expand their share of the Brazilian domestic market.
ABIFINA members have thus been concerned about
securing the tools necessary to increase privatization of the
industry, greater integration between domestic producers of
APIs and producers of finished dosage products (i.e.,
national laboratories)®*, and to increase investment and
support for R&D in Brazil with respect to formulation of
APIs, in order to improve their  domestic
competitiveness.®** However, ABIFINA has recently issued
a position paper arguing against the need for strong patent
protections with respect to the branded products of
multinational drug companies.?** Is not their position
inconsistent with their strategic goals? Does it not reflect a
hidden call for protectionism?

Biotechnology

For at least thirty years, Brazilian national governments
have endeavored to promote health biotechnology in the
region. Until recently, they had encountered considerable
obstacles, however, because -the Brazil public has [had]
difficulty clarifying the differences between health
biotechnology [and] agricultural biotechnologyll. As a
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result, additional efforts have been required to educate and
inform Brazilian citizens —about the risks and benefits of
biotechnology and the science underlying it.1%* For this
reason, much of the work in the area of biotechnology is
still being performed at the government, institute and
university research levels.

Even despite these setbacks a small private sector in this
field has managed to develop. And, it has rapidly expanded
within a relatively short period of time — 10 years.

—Buring the past decade, the
Brazilian private biotechnology
sector has quickly expanded, with
most companies concentrated in the
south and southeast parts of the
country. In 1993, there were 76
biotechnology firms in Brazil; by
2001, their number had increased to
354. Approximately 70% are local
private firms, 25% are
multinational and 5% are state-
owned firms. Of their combined
products, 26% are for the health
care market and the rest are for
agricultural, environmental and
industrial  fields...[By 2003,] the
[Brazilian] federal government
[had] increased the biotechnology
sector budget by 180%...to

s%irgulate industrial development.
A
I

According to one prominent national biotech trade
association, —Fhese firms are interested in attracting foreign
investment and products to provide an incentive for
development.I1®4

Medical Biotech
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During the early years of this industry’s expansion, the
private Brazilian biopharmaceutical firm Biobras (Sao
Paolo) and the Federal University of Minas Gerais (Belo
Horizonte) successfully collaborated to develop and patent
a process for recombinant human insulin. —-Biobras became
one of only four companies in the world producing
recombinant human insulin at the time. Biobrés has since
been acquired by Novo Nordisk (Bagsvaad, Denmark).I%*®
Brazil has also excelled in biomedical diagnostics, and has
developed —eompetencies in the manufacture of
conventional vaccines (e.g., yellow fever), a recombinant
vaccine for hepatitis B and other recombinant proteins.|I#*°

In addition, Brazil has begun to make favorable use of its
biodiversity-rich geography — the Amazon rainforest —
through the application of biotechnology. —-©One of the
projects that [] received attention from the government and
from the largest pharmaceutical laboratory (Laboratorios
Ache) [involved]...phytotherapeutic agents [derived
from]...Brazilian flora.ll®*®

During June 2005, Ache released under the trade name
_Acheflan' an anti-inflammatory cream. It was developed
from a unique chemical compound isolated by a University
of Sao Paolo professor from the extract of a rainforest plant
known as _MariaMilagrosa (Miraculous Mary*).2%
Although the particular compound had been identified and
preliminary animal testing had been performed as early as
1980, it was not until 1998 that the company finally applied
for international patent protection, which it ultimately was
granted in both Europe and the U.S.%%

Ache' s efforts to develop and then commercialize its know-
how should be applauded, especially considering the
questionable local enabling environment in which the
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company has had to operate. Of greater concern, however,
is why the company had not applied first for a Brazilian
patent. Did it not trust that the Government of Brazil would
implement, and did the Brazilian Government actually fail
to implement the 1996 national patent law reforms, which
supposedly recognize patented products as well as
processes? Were Ache's legal and economic interests
therefore placed at risk?

Furthermore, the collaborative manner and timeframe in
which the company was able to commercialize its invention
— with university assistance and state funding — following
an individual scientist's discovery of the analgesic power of
a plant found within the wilderness, was also significant.®*®
8% One expert has noted how this discovery and
commercialization process had unfolded similarly to the
scheme articulated within the new Brazil Technical
Innovation Law.®* In addition, the new law has been
touted as giving rise to eleven (11) other joint R&D
agreements between and among companies and universities
and 11 international patents.®* But is this more hype than
reality?

Besides Ache, two other Brazilian biotech and
pharmaceutical companies — BioLab and Biosintetica - also
originally applied for international rather than Brazilian
patents. Did they, as well, lack confidence that the state-
centric Brazilian Technical Innovation Law would not
adequately protect their IP investments (i.e., patents, trade
secrets and copyrights)? Is Brazil‘s Technical Innovation
Law capable, in its present form, to stimulate the types of
large scale and complex science and technology
innovations nationwide that are necessary to ensure
Brazil‘s future global competitiveness? If a letter recently
sent by the U.S. trade association BIO to the USTR is any
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indication,®"* the answers to these two questions would be
yes and then no.

Environmental Biotech

Brazilian biotech companies have also increasingly focused
on and invested in a rapidly expanding environmental
services industry.  For example, they have acquired
environmental technologies, products and services,
including biologics, to assist municipalities and farms in
handling waste and pollutants, and controlling diseases. In
addition, they have employed biologic techniques to
prevent the environmental contamination of lakes and
estuaries, and to control the consequences of eutrophication
when used in farming.®®

Agro Biotech

Perhaps, the _fruits of biotechnology will be most
extensively enjoyed by Brazil's large agricultural sector,
which aready serves as Brazil‘s greatest source of export-
based revenues and economic growth. The agricultural
business comprises 33% of total Brazilian exports. Sugar
cane is the highest volume export, followed by soybean,
corn and cassava. Complex soybean is the number one
crop.®*

—Fhe biggest impact of
biotechnology in Brazil is expected
to be on agriculture, which
represents 10% of the Brazilian
GDP, 40% of exports and 25% of
the labor force. Due to its immense
agricultural areas and favorable
climate, the country became a giant
market for biotechnology with a
US$30 billion market niche within
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its nearly  US$200  billion
agricultural market. The
employment of biotechnology for
the development of products and
processes related to agriculture will
represent a fundamental strategic
factor as the quality and quantity of
basic production increases in the
country.ll 860

The Brazilian government and private companies have
undertaken several high profile research projects during the
past few years in the area of agro-biotech, some of which
may potentially contribute to the growth of the medical
biotech, %! agro-automotive,®? and agro-energy (bio-fuels)
83 sectors as well. A brief description of each follows.

1) Sugar Cane

—Fhere is a..project being
developed with the sugar cane
genome. Brazil is responsible for
25% of world production of sugar
cane. The project is mainly focused
on mapping and application of
DNA markers for sugarcane
genetics, and it has formed a
network with 38 research groups
located in public and private
universities with the participation
and support of Coopersucar, the
major private sugar cane institute in
Brazil.

In  addition to improving
agricultural crop yields, such
research will be used to promote
Brazil's  burgeoning  bio-fuels
industry. Bio-fuels are now being
used to conserve and save
conventional ~ fuels such as
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petroleum and diesel, Brazil is the
leader in bio-fuel usage, where it
has been used in automobiles for
over 25 years. Brazil currently
produces 13 billion liters of bio-
ethanol from sugarcane, fuelling
over 3.5 million vehicles with pure
ethanol. The rest of the vehicles run
with approximately an 80% blend

of ethanol and gasolinell (emphasis
added). 864 865 866

Indeed, Brazil may soon be able to export its ethanol and
automotive technology and know-how to other countries,
and thereby, further its influence in global policymaking
circles.®®’

2) Papaya, Corn,
Soy

—Fhere are also some projects with
transgenic plants being
developed...such as Brazilian corn
used to produce growth hormone,
papaya resistant to the Brazilian
strain of ring spot virus®®® and
common beans resistant to the

golden mosaic virus®® .. There are
several biotechnology programs
being developed by the private
sector, such as Syngenta...in
Biotech Research. It is the main
project being developed in Latin
America related to corn and cotton
resistance to pests. Sygenta has also
entered into an agreement with the
Federal University of Vigosa, in the
Southeastern State of Minas Gerais,
for soybean improvement, aiming
at the elimination of certain toxins
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present in its seedsll (emphasis
added).870 871

Chemicals

Brazil‘s chemical industries play a vita role in supporting

its

pharmaceutical, biotechnology, agricultural

industrial sectors.

—Fine chemistry and enzymes are
vital for the Brazilian biotech
industry. Enzymes and proteins are
being used for the development of
Biotechnology =~ programs  and
products in  the country.
Companies, incubators and
universities are investing in the
development of enzyme production
technology and there are many
projects on the use of enzymes for
clinical  diagnostics, enzymatic
processes, biological processes for
waste water and technology of
microbial metabolites (alcohol and
organic acids). Agrochemicals have
also been used for a long time in
Brazil. The Brazilian agrochemical
market  moves  approximately
US$2.5 billion per year. Herbicides
represent the largest portion in
Brazilll (emphasis added). 812

—Fhe chemical industry plays an
important role in the development
of production activities and takes
part in almost all industrial chains,
in addition to supplying inputs for
agricultural uses and manufacturing
consumer  goods  (medicines,

hygiene and perfumery items).

and
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In fact, chemicas comprise Brazil's second largest
manufacturing industry, and a considerable percentage of
national GDP. &4

Computer Software & E-Commerce

Brazil is the 7" largest computer software producer in the
world. Its IT sector is the largest in Latin America,
accounting for every one of two dollars spent on IT
products and services in the region. Computer software
sales in Brazil are expected to reach $12.1 billion during
2006. Approximately $5.3 billion of those sales will be
attritg%table to imports, 70% of which will come from the
U.S.

A predominant portion of the computer software developed
has been devoted to e-commerce use.

—Brazil is the ninth largest Internet
market in the world and the first in
Latin America with the most
advanced Internet and e-commerce
industries. According to the
Brazilian Chamber of Electronic
Commerce (Camara-e.net),
Business-to-Business (B2B) and
Business to Consumer (B2C)
reached revenues of US$ 43 billion
in the first half of 2005, with
business-to-business (B2B)
transactions comprising 75% of

that total Il &7

Brazil‘s financial sector is the largest and most extensive
user of e-commerce software. The banking system
software is particularly well developed, as the result of
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heavy investments made by the Brazilian banking industry.

As of 2003,

—Fhrough an early focus on PC
banking and Internet-based
offerings, Brazil has developed one
of the most advanced home-
banking systems in the world, of
which _Bradesco® (the largest
private Brazilian retail bank) was
the  pioneer...[T]he Brazilian
banking sector [was] the largest
single investor in IT in Brazil,
accounting for 30% of total
expenditures...In  the  Banking
sector, the establishment of the
Brazilian Payment System (SPB) is
a particular good example...of how
lead sectors and local
idiosyncrasies can  spur  the
development of an indigenous

. 77
software industry.ll 8

Brazil‘'s e-government software (_Government of Brazil
Onlineg’) has aso been at the cutting edge of global
technology. It is being widely used for electronic tax filing
and electronic voting.

—Fhe Federal Government is also a
large and sophisticated user of
software (Brazil's lead in e-
government is recognized, with
flag projects such as electronic
voting and 98% of all personal
income tax delivered

electronically)878 In 1996,
Brazilians began filing federal
taxes online, and last year [2005]
12 million people, 95% of filers did
so. All corporate returns were e-
filed, and 66% of federal services
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are assessed [available over the
Internet  through the portal]

(www.Brasil.gov.br).ll

Furthermore, the $$ amount of management software
purchases has practically doubled over the past two years.
Brazil has also become advanced in wireless services,
particularly in wireless security. The problem, however, is
that only 2% of Brazil‘s software industry revenues are
earned through exports. Although Brazil's domestic
software industry is well-developed in the financial
services segment, most Brazilian software companies have
not had success exporting their products. Apparently, their
poor export performance is largely attributable to their
inability to obtain software product certifications.®®® As a
result, one leading Brazilian software industry expert notes
that, Brazil‘s domestic software industry now finds itself at
a competitive disadvantage internationally vis-a-vis other
more aggressive, lower-cost countries, such as India and
China.®*!

Other Brazilian software experts agree with this
assessment. They have also noted how despite the
industry's development of a strong domestic software
market, they must now defend their home turf against very
competent lower cost competition, and leverage their
expertise by focusing on integrating it within other sectors
throughout Brazil‘s industrial base.®® IT services®® %4 and
telecommunications ® are just two of many industries that
could benefit immensely from the cross-pollination of
innovative sectors.

V. BENEFITING FROM FOREIGN
DIRECT INVESTMENT AND IPR
PROTECTION



http://www.brasil.gov.br/

225

A BRAZIL"S INCREASING TRADE SURPLUS
MAY NOT COMPENSATE FOR ITS DECLINING
FDI

The Ebb and Flow of FDI to Brazil

It is well recognized how Brazil benefited from FDI flows
during the early 1990‘s, and how such flows precipitously
declined from 2001-2003.

—DI was a crucial source of
financing for Brazil's balance of
payments...during  the  early
[19]90s...However, since
2001...[Brazil's] trade balance has
improved sharply, helping produce
actual current account surpluses in
2003 and 2004. This trend has
enabled Brazil easily to weather the
steep continuing decline of FDI
from $22 billion in 2001 to $16.6
billion in 2002 and just $10.1
ggigl(slion in 2003l (emphasis added).

Fortunately, Brazil‘'s FDI decline abruptly reversed itself
during the following year, as —fo]verall FDI in 2004
increased 70% to reach a total of $17 billionll and Brazil
became -ene of the top three locations for U.S. foreign
direct investmentll. %7 In fact, the 2004 amount may
actually have been as high as $18.17 billion!®® But, if
recent data is any indicator, this reversal may have been
only temporary and the prior trend of FDI declines may
have already resumed. On January 19, 2006, Brazil‘s
central bank once again reported a sizeable drop in FDI to
$15.19 billion.®**
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This data, at a minimum, confirms that, —Brazil*s ability to
lure foreign direct investment has lagged other emerging
market giants like China during the last several yearsl.®* It
may even suggest that, in the face of increasing FDI
competition, Brazil will likely have future difficulties
securing FDI unless it makes certain structural changes.
And, this challenge may persist notwithstanding recent
United Nations prognostications to the contrary.

—Brazil is expected to be the most
attractive location in Latin America
for FDI in 2005-2006...[and] the
United States is expected to remain
the leading source of FDI in Latin
America and the Caribbeanll

(emphasis added). 891

While Brazil‘s current —surging trade surplus [might] allow
[it] to reduce [somewhat] its dependence on foreign
institutional financing,II®® and to consider International
Monetary Fund (IMF) and Paris Club funding less critical
to its maintenance of balance of payment and capital
account surpluses, 3% it would be unwise, and perhaps even
foolish, for Brazil to extend this newfound economic and
political confidence, which may only be temporary®** 8%
into the realm of FDI.%%® FDI is often facilitated by the
participation of other international financial institutions
such as the World Bank, the Inter-American Development
Bank, the U.S. Export-Import Bank, the Overseas Private
Investment Corporation, and other foreign governmental
export promotion vehicles that, like the IMF, may impose
their own strict conditionalities on loan facilities. Brazil
must remember that FDI —eontinues to surpass other private
capital and official development assistance (ODA) to
emerging and developing countries. As recently as 2004, it
was reported that most resources, including funds
earmarked for research and development (R&D), continued
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to flow in the form of FDI.I ®" While Brazil may wish to

—sdf-insure’  through large reserve holdings and a
declining and less volatile stock of debt...[bgy]...
lessen[ing]...the need for external financial supportll, *® it
must still provide the necessary enabling environment (e.g.,
liberalized markets, private property rights and intellectual
property rights protections) to attract and reassure
multinational corporations. After all, MNCs (i.e.,
transnational corporations — TNCs), with or without
government financial backing, remain the key providers of
FDI.

—Global R&D expenditure has
grown rapidly over the past
decade... TNCs are key players in
this process. A  conservative
estimate is that they account for
close to half of global R&D
expenditures, and at least two-
thirds of business R&D

expenditures... |l 899

—Fransnational corporations are
the main providers of FDI and are
thus an important source of
employment.  The transnational
index (TNI) reveals the importance
of TNCs in a domestic economy
taking into account the production
potential stemming from FDI
inflows and the outcome of that
investment...This is especially true
for Brazil...where TNCs are more
important than in India, France,
[and] even Chinall (emphasis
added). °%°

Brazil Should Not Take MNC FDI Flows for
Granted
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Brazil also must not overlook how indispensable corporate-
driven FDI funding of intellectual property-rich R&D
remains to its ability to secure the types of sophisticated
technology and know-how transfers that it seeks. It is well
recognized that, —Fhe world's largest R&D spenders are
concentrated in a few industries, notably IT hardware, the
automotive industry, pharmaceuticals and biotechnologyll
(emphasis added). * This general point was emphasized
within another recently released United Nations report.

—H is clear that, to date, only a
small number of developing
countries and economies in
transition are participating in the
process of R&D
internationalization. However, the
fact that some are now perceived as
attractive locations for highly
complex R&D indicates that it is
possible for countries to develop
the capabilities that are needed to
connect with the global R&D
systems of TNCs. From a host-
country perspective, R&D
internationalization opens the door
not only for the transfer of
technology created elsewhere, but
also for the technology creation
process itself. This may enable
some host countries to strengthen
their technological and innovation
capabilities... Innovative activity is
essential for economic growth and
gaeleelopmentll (emphasis added).

Brazil, furthermore, must not forget that it suffers from
serious but largely correctable national deficits in human
capital (namely, education), know-how commercialization,

and

implementation and enforcement of

intellectual
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property right (IPR) protections. These shortcomings may
significantly impair the technology and knowledge
diffusion/absorption that experts consider necessary for it to
create a truly sustainable national innovation system.

-A  key determinant of the
development impact on a host
economy is its absorptive capacity.
Indeed, technological capabilities
in the domestic enterprise sector
and technology institutions are
necessary not only to attract R&D
but also to benefit from its
spillovers. Other determinants are
the type of R&D conducted, and
whether the R&D is linked to
production. The more a TNC
interacts with a host developing
country's local firms and R&D
institutions, and the more advanced
the country’s national innovation
system (NIS), the greater the
likelihood of positive effects on a
Qgsst economyll (emphasis added).

Indeed, while the above-referenced 2005 UNCTAD reports
forecast the growing desirability of Brazil as an FDI
destination in the short-term, they also express certain
important reservations about the nature of future FDI flows
that will likely enter Brazil. In fact, with certain caveats,
one of the reports warns that R&D is NOT likely to be
among the primary corporate functions to be immediately
relocated to Brazil. °*

Respondents generally concurred
that production is the corporate
function most likely to be
relocated. Well over 80% of those
surveyed by UNCTAD expected
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some production activities to be
transferred overseas. At the same
time, growth of  offshore
outsourcing in  services  will
continue, they predict. Logistics
and support services are the
functions next most likely to
relocate offshore, followed by
distribution and sales.

...Regional  headquarters and
research and development are the
least likely corporate functions to
be relocated abroad. TNCs
expected to see less relocation of
R&D activities than [Investment
Promotion Agencies] IPAs and
experts. Only 20% of TNC
respondents expected R&D to be
relocated, in contrast with more
than 40% of experts and almost
60% of IPAs. This finding is
particularly interesting given the
recent trend towards the
globalization of R&D, and
reinforces the notion that since
R&D involves knowledge vital to a
firm's competitiveness, it isin need
of maximum protection, and it is
therefore less likely to be
transferred overseas. A separate
UNCTAD survey of the world's
largest R&D spenders shows that
the share of R&D funded by
foreign companies will increase by
2009, with China, the United States
and India as the top three recipients
of FDI in R&D..Il (emphasis

added). >
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According to the same report, this FDI dynamic
reflects the different types of R&D, namely
imitative-adaptive and innovative.

—.TNCs carry out different types
of R&D abroad. Foreign affiliates
of TNCs may undertake adaptive
R&D, which ranges from basic
production  support to  the
modifying and upgrading of
imported technologies. Innovative
R&D involves the development of
new products or processes for local,
regional or (eventually) global
markets. Technology monitoring
units are established to keep abreast
of technological development in
foreign markets and to learn from
leading innovators and clients
there. (emphasis in original).

While it is difficult to quantify
R&D by type, among developing
host economies the evidence points
to the predominance of Asia in
innovative R&D for international
markets... TNCs have so far
located limited R&D in Latin
America and the Caribbean.
Relatively little FDI in Latin
America and the Caribbean is in
R&D-intensive activities; when it
is, the R&D conducted is mostly
confined to the adaptation of
technology or products for local
markets, called —tropicalizationll
%96 i the Latin American context.
Some important exceptions exist in

Brazil... in particular [however]...lI
907
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The report’'s conclusion that Brazil can expect to receive
mostly _adaptive' rather than _innovative’ R&D is probably
linked to the importance that such FDI sources ascribe to IP
protections and the inability of local businesses to
commercialize R&D-based know-how. It is likely also due
to the uncertainties surrounding Brazil‘'s evolving
international public persona and its apparent inability
and/or unwillingness to commit to these two policy
objectives.

—Fhe internationalization of R&D
is also facilitated by overall
improvements  in  host-country
investment  climates have all
contributed to creating a more
enabling framework. Important
policy developments relate, for
example, to intellectual property
rights (IPR) protection, reform of
public  research  activities...ll

(emphasis added). 908

...A number of policy and
institutional areas need to be
addressed to attract FDI in R&D,
to secure the benefits that it can
generate and to address potential
costs. The starting point is to build
an institutional framework that
fosters innovation. Particular policy
attention is needed in four areas:
human resources, public research
capabilities, IPR protection and

o . 909
competition policy.

In the end, the Government of Brazil must acknowledge
that its success in securing FDI, and particularly, innovative
R&D-related investments, will determine whether it can
ultimately create a national innovation system that
generates consistent economic growth and national
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development. This, however, depends on its mastering of
the _push and pull® dynamic that exists between
multinational corporations, domestic industries and
government. That relationship demands assurances that
private property ownership, in general, and intellectual
property rights, specifically, will be recognized and
adequately protected. It also requires strengthening
domestic education and local technical skills and
capabilities.

—Fhe innovative capabilities of a
country are directly relevant to its
attractiveness as a host country for
R&D by TNCs, as well as to its
ability to benefit from such R&D.
The quality of R&D performed
abroad depends  on local
capabilities of the host country. The
same applies to the resulting
externalities in terms of how much
local firms and institutions are able
to absorb and learn from exposure
to best practice R&D techniques
and skills. Whether or not R&D

deepens over time, and how far it
spreads over different activities, are
the result of an interactive process
between the TNCs and local actors
in the host economy, and this
process is in turn affected by the
institutional framework and
government policies of the host

1
country.ll 910

Brazilian presidential hopeful Geraldo Alckmin clearly
recognizes that Brazil should not become complacent with
its current temporary trade and account surpluses,”™ such
that it abandons the pursuit of more open and market-
friendly foreign investment and trade policies. In this
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regard, Mr. Alckmin aspires to improve Brazil‘s enabling
environment for domestic entrepreneurs and foreign
businesses in order to secure the FDI necessary to promote
greater domestic investment, indigenous scientific and
technological innovation and economic growth. This is
clearly in line with the World Bank's latest research.”? In
other words, unlike Mr. Lula who will try to exploit the
_feel-good factor* he has inherited largely from benign
global economic conditions and the wise economic policies
of Brazil‘s previous centrist PSDB governments,” Mr.
Alckmin will instead focus on -what Brazil could becomell
if the government were to adopt prudent innovation and
economic policies.**

—Brazil...can't run the risk of
losing another four years. We need
to grow more quickly...My
obsession will be with
growth...The government can
create  jobs only in a
complementary way. Jobs are
created by entrepreneurs, the
private sector. We need to attract
productive investment...The
government is going along one line
and we are going along
another...Today the line s,
increase current spending, increase

taxes, and cut investments.|l

Indeed, even the international financial community and the
media are aware of how the Brazilian government recently
recalculated its national finances in order to hide its
worsening financial health and its growing budget deficit
from foreign investors.”® °*” They are also aware of how
President Lula dismisses these challenges,®® “° even

though —most economists regard [Lula's pledge of 4 - 4.5%
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annual growth®] as impossible and many have revised

their predictions to around 3 percent.ll %

B. BRAZIL MAY DERIVE
INNOVATION BENEFITS FROM FDI-
RELATED KNOWLEDGE SPILLOVERS

Indigenous Capacity-Building

A developing country*s ability to take advantage of the FDI
flows from knowledge-rich multinational corporations
(MNCs) that are facilitated by international treaties and
related domestic IPR reforms depends on two primary
factors. 1) the country‘s level of economic development;
and 2) the country‘s level of human capital stock. To
improve their understanding of this phenomenon,
economists have broken down the concept of human capital
stock into two distinct elements: a) years of
education/schooling; and b) innovative ability.

One recent (2004) World Bank study explored the dynamic
of human capital stock in more detail. It determined that,

—fK]nowledge is a significant
determinant of long-term economic
growth. In particular, we find that
the stock of human capital, the
level of domestic innovation and
technological adaptation, and the
level of  information and
communications technologies
(ICT) infrastructure all exert
statistically ~ significant  positive
effects on long-term economic
growth. More specifically with
regard to the growth effects of the
human capital stock, we find that
an increase of 20 percent in the
average years of schooling of a
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Another recent (2004) study came to similar conclusions in
the context of evaluating the impact that a developing
country‘s adoption of IP protections could have on its
overall national economic growth. It found that this largely
depends on the particular country‘s level of development,

population tends to increase the
average annual economic growth
by 0.15 percentage point. In terms
of innovation, we find that a 20
percent increase in the annual
number of USPTO patents granted
is associated with an increase of
3.8 percentage points in annual
economic growth. Lastly, when the
ICT infrastructure, measured by the
number of phones per 1,000
persons, is increased by 20 percent,
we find that annual economic
growth tends to increase by 0.11
percentaggzez pointll (emphasis
added).

and its ability to innovate and/or imitate.

—novative activity tends to be
concentrated in a small number of
advanced countries. In these
countries stronger IPR protection
would be expected to encourage
innovation and subsequent growth.
For many other countries however,
and for middle-income countries in
particular, imitation can be an
important source of technological
development and growth. [This
result obtains, even though]
providing stronger IPR protection
to foreign firms could cripple
[those]  domestic  industry[ies]
previously relging on pirated
: 923
technologies. |l
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—Middle-income countries [such as
Brazil, Russia, India  and
China)...also do not engage in
innovative activities to any extent,
but may well rely on imitative
activities. The lack of a relationship
between IPR protection and growth
in these countries is likely to reflect
two opposing forces. The positive
impact of IPR protection on growth
that works indirectly through trade
and FDI is being offset by a
negative impact slowing knowledge
diffusion and discouraging
imitation. Despite the lack of
evidence for a  significant
relationship between IPR
protection and growth for middle-
income countries in no case do we
find evidence of a negative

relationship between IPR
protection and growthll (emphasis
added). %24

A more recent (2005) study addressed the concern of the
previous study's authors, regarding the potential negative
impact of IPR protections on imitation-oriented domestic
industries (_technology opportunists’). It found, to the
contrary, that following IPR reforms, local affiliate output,
employment levels and capital stocks had expanded
significantly, and that —this expansion...[led] to a higher
net level of production shifting to developing countries
[which] more than offset[] any possible decline in the
imitative activity of indigenous firms.|l *%°

Furthermore, a recent (2005) United Nations study
acknowledged, albeit reluctantly, that FDI flows
precipitated by a developing country‘s adoption of IP
protections can lead to the types of critical knowledge
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development (learning) that will raise such country‘s ability
to innovate and, hence, to grow economically.

—novation  is  essential  for
economic growth and development.
Research and development 926 g
only one source of innovation but it
is an important onell (emphasis
added). %'

...Developing  countries  could
increase their attractiveness as
locations for conducting R&D by
strengthening their protection of
intellectual property, but it is not
necessarily considered a
prerequisite in the decision-making
process of TNCs. Other factors,
such as the availability of human
resources, infrastructure and the
domestic innovative capacity in
general, appear to be more
important. However, the
development of domestic innovative
capacity, which does affect TNCs
location  decisions, is partly
influenced by the IPR regime.
Furthermore, to the extent that such
a regime facilitates sharing of
knowledge and learning, it can also
help enhance the benefits of FDI in

R&DIl (emphasis added). %8

Each of these studies indicates what many intellectual
property right opponents, health advocates, and _open
source’ missionaries are loathe to admit: that beyond the
more narrowly focused MNC benefits sought (i.e.,
protection of their private IP interests against unauthorized
imitation and expropriation), there are even greater benefits
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that await developing countries savvy enough to recognize
IPRs as they keep their R&D-related FDI spigots open.

—H is well known that multinational
firms are concentrated in industries
that exhibit a high ratio of R&D
relative to sales and a large share of
technical and professional
workers...By encouraging FDI,
developing countries hope not only
to import more efficient foreign
technologies but also to generate
technologica spillovers...[i.e.,] the
facilitation of technology

adoption... for local firms...l

The observed impacts that FDI flows can have on
developing country economies generally, and on
developing country companies and labor more specifically,
have been described by economists as _spillover effects'.
The term spillover has been defined both narrowly and
broadly with respect to a foreign corporation‘s actua
investment in research and development facilities and
processes in a particular developing country.

Defined narrowly, the term _spillover* includes only —pure
externalities (such as the facilitation of technology
adoption) that may [directly] accompany FDIIl flowing
from a single company.®

—.[I]f FDI spurs innovation in the
domestic industry by increasing
competition, we do not view that as
a _gpillover* from FDI but rather a
benefit enjoyed by the host country
that works its way through the price
mechanism and the  market
equilibrium. Of course, [however,]
it is very difficult to empirically
isolate the pure externalities from
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FDI from its other effects that work
through the market. Furthermore,
policy ought to be based on the
aggregate effect of FDI on welfare,
not just on the extent of positive
externalities from FDIIl (emphasis

added). !

However, it can be persuasively argued that spillovers
should be defined more broadly to include also —-pecuniary
externalities (that result [indirectly] from the effects of FDI
on market structure)... |l *? A broader definition of the term
spillover would better be able to take into account any
_follow the leader* or _copycat' behavior that might and
often does occur among corporate competitors who later
enter and invest in developing country markets.

-An old tradition in the
management literature describes
the interdependence between the
decision  making  of  large
multinationals as 'follow the leader'
behavior...For example [in the
present case], when two firms are
exporting to a foreign market, a
switch from exports to FDI by one
creates an incentive for FDI on the
other firm's part, who finds itself at
a competitive disadvantage...Thus,
if such trade is indeed pervasive,
one should expect a strong
complementary relationship
between exports and FDI at the
33939 regate levelll (emphasis added).

Economists generally agree that, domestic companies
operating within Latin American countries, including
Brazil, can significantly benefit from the spillover effects
triggered by foreign direct investments made by
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multinational corporations. This result obtains, in part,
because such countries suffer from knowledge and human
capital deficits. Latin American economies are comprised
mostly of privately owned small and medium-size (SMEs),
many of which possess significantly less sophisticated
technical skills, know-how, and overall education than
MNCs. Although many of the larger companies within
Latin American countries, such as Brazil, possess high-
level technical skills and knowledge, the SME deficits in
those countries, when viewed on a nation-wide collective
basis, can measurably reduce their country*s prospects for
economic advancement. This is especially true in today's
fast-paced, knowledge-based, technology-centric
interconnected information society.

A recent (2004) Inter-American Development Bank report
sheds light on these problems and opportunities in the
context of SME technology _clusters ®** (networks).”® It
found that, among the factors that can contribute
significantly to the creation of Latin American country
SME innovative capabilities, are: 1) the establishment of a
business-friendly, market-based enabling environment,
replete with institutions that attract MNC FDI % and foster
MNC embeddedness and know-how exchanges; *" 2) a
well functioning and integrated national innovation system
that encourages R&D investment and a stable property
rights [i.e., intellectual property/patents%], regulatory, and
dispute settlement (judiciary) systems; % and 3) effective
_good governance* (ant-corruption) mechanisms.*

Unfortunately, —fd]espite overall acknowledgement of the
positive effects that interaction with foreign firms can have
on the competitiveness of domestic companies, including
smaller firms, only Mexico, Chile, Costa Rica and
Nicaragua have adopted specific instruments to promote
such an interaction.**® As a result, Brazil‘s -domestic firms
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seem largely unable to provide the high qualitative
standards that MN[C]s ask of their suppliers.ll **

Clustered SMEs Realize Potentially Greater Benefits

The IADB report identifies a number of specific benefits
that Latin American cluster-based SMEs,** including those
from Brazil, can expect to derive from targeted FDI. They
include improved —host economy(] productivity and wages
generating [local] investment opportunities and production
variety in both upstream [supplier] (backward linkages) and
downstream [customer] (forward linkages) industries.ll **3

—.[Blackward  and  forward
linkages might be a powerful
channel  through which  FDI
knowledge might spill over to [the]
host economy. The main spillover
channels are imitation, competition,
worker turnouts and exports. FDI
knowledge spillovers are said to
take place when local firms
increase their productivity by
copying the technology of affiliates
of foreign firms. Given the foreign
firm's strong interest in protecting
their  competitive edge, and
therefore, minimizing technology
transfer, spillovers would most
likely be _vertical® (among their
clients and suppliers) [rather than]
_horizontal* (among their
competitors). %% FDI is also
believed to generate positive
pecuniary externalities (linkages
effects) to local firms improving
the local supply (quality and
variety) of intermediate
goods...The most relevant form of
linkage for FDI is the backward
one — that is, the link between
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MN[C]s and local upstream
suppliersi (emphasis added). %%

As noted above, developing country SMEs may realize
their most important FDI-related benefits from the learning
opportunities that arise in connection with technology
(mostly process-related) transfers — i.e., from _knowledge
spillovers'.

—Several empirica studies [have found] a positive
correlation between the [local] presence of...MN[C]s and
the acquisition of human capital — that is, the training or
upgrading of workers and the transfer of knowledge that
makes possible the generation of new [entrepreneurial]
firms via spin-off mechanisms.I®*® Such learning may
occur by way of exposure to foreign affiliates, through
testing and diagnostic feedback related to the use of
quality-control techniques.’*’ Local companies may also
acquire valuable technological knowledge from _the
competition effect’. —This] occurs when FDI pushes
indigenous firms to use existing technology more
efficiently and increases the speed of adoption/imitation of
new technology. Further competition between domestic
firms and MNEs in both the home and foreign markets can
induce domestic firms to improve their export
performance.|l %4

In addition, MNC FDI flows may facilitate many other
types of knowledge spillovers to local SMEs. They include
transfers of product and process technology, financial,
management and marketing skills, business practices,
know-how, information, and enhanced social and
environmental standards.**°

Benefits Depend on Local SME-MNC Dynamic
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Available evidence gathered from Latin American country
_cluster' studies suggests that an MNC's ability to facilitate
successful knowledge spillovers, and an SME's ability to
benefit successfully from them, depends on certain
conditions. Such success —depends to a large extent on the
degree [to which the MNC is] embedded[] in the local
relational fabric.ll

—Embeddedness and...local
acquisition of knowledge cannot
take place unless  several
requirements are met...namely,
geographical proximity,
appropriate  soft and  hard
infrastructure, and entrepreneurial
activities in the private and public
sector. Hence, ...[F]oreign-owned
subsidiaries only contribute to
cluster dynamism if they are
embedded in the local economy
and are autonomous enough to
interact freely with entities in the

cluster.ll %

Usually, a good amount of time must pass before a
multinational company becomes embedded within a
developing country. For example, it must first familiarize
itself with the local conditions and develop relationships of
trust with local suppliers.®* In addition, such success
depends upon the existence of any technology gaps
between loca and foreign firms. -Wide technological
gaps...lessen  the  atractiveness of  outsourcing,
subcontracting, and other forms of interconnections.ll®>?
Furthermore, the success or failure of securing such a
transfer depends on the _absorptive capacity’ of the local
firms, which, in turn, depends on the level of their human
capital. Gaps in human capital between MNCs and local



245

firms —ean make the knowledge transfer itself difficult or
impossible.I°**®

These findings are consistent with a prior (2000) World
Bank study that found that any spillover benefits resulting
from R&D/IPR-focused FDI would, in large part, depend
on the absorptive capacity of firms in the particular
developing country in question.

—Several studies (both theoretical
and empirical) indicate that
absorptive capacity in the host
country is crucial for obtaining
significant  benefits from FDI.
Without adequate human capital or
investments in R&D, spillovers
from FDI  may simply be
infeasible...Thus, liberalization of
trade and FDI policies may need to
be complemented by appropriate
policy changes with respect to
education, R&D, and human capital
accumulation, if  developing
countries are to take full advantage
of increased trade and FDII

(emphasis added). 954

Moreover, regional cluster studies have shown that
improvements made to a developing country‘s underlying
socio-economic environment can better enable SMEs
operating within a cluster to utilize FDI-generated
technology transfers to increase their absorption capacities.

—FDI has a potential role in
fostering development of clusters
and the innovations therein...FDI
can...have both positive and
negative effects on host countries,
the overall net benefits being a
variable that depends on the
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socioeconomic environment of the
recipient  country. In Latin
American countries, the capacity of
clustered firms to interlink with
external sources of knowledge is
therefore critical...[T]he capacity
to absorb extra-cluster knowledge
and diffuse it at the local level is
important for fostering
development and improving local
performance...In  general, the
capacity to absorb and implement
external knowledge is higher for a
cluster than for a firm, and once a
few firms in a cluster assimilate
external knowledge its diffusion
within ~ the cluster  becomes
easier...MN[C]s usualy have the
potential to generate the external
stimuli  necessary to enhance
learning and innovation locallyll

(emphasis added). 995

Benefits May Ultimately Depend on Structural Policy
Changes

In the event developing country SMEs suffer from huge
technological deficits and absorption limitations, then
transformational structural changes capable of facilitating
MNC knowledge spillovers are in order. The creation of a
business cluster-, regional cluster- or even a nation-based
innovation system may thus be indispensable to promoting
the types of innovative activities needed for such SMEs to
compete domestically and globally.®*® These innovation
frameworks®™’ must involve MNCs as well as local public
institutions, including universities, research centers, and
technical institutes. And they must be organized consistent
with foreign market requirements (as noted previously), be
receptive of new technology imports, and be supported by
the public.%®®
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—Fhe whole bundle of innovative
firms, clustered geographically and
surrounded by a set of supportive
organizations, leads us to the RIS
[regional  innovation  system]
concept. To restate, an RIS is built
on industrial clusters, supported by
an adequate infrastructure made up
of (i) universities, colleges and
technical institutions that provide
appropriate  levels of human
capabilities; (ii) research institutes
and agencies, whether public or
private, which provide R&D
systems and S&T infrastructure;
(iii) meso-institutions (chambers of

commerce, associations,
consultancy systems), providing
appropriate communication

channels between firms, and
between firms and the public
sector; (iv) business incubators,
which stimulate entrepreneurial
activities; and most importantly,
the overall regional system exhibits
a dynamic path in terms of both
innovation and business startups.
There is a complex two-way
relationship of mutual
embeddedness ~ between  these
institutions and  organizations
within an RIS, which govern the
innovation processes. International
success in advanced industries is
interpreted as a direct function of
the conduct and the articulation of
the RISl (emphasis added). **°

In summary, this recent (2004) IADB report emphasizes
that in order for developing country firms to remain

globaly

competitive in  today's knowledge-based
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information society, their governments must not only focus
their efforts on attracting external R&D-related FDI as part
of their regional or national development strategies, but
they must also design innovation-centric education and
training policies aimed at enhancing internal market
fundamentals that enable local SMEs to absorb MNC FDI
spillovers.®®® As noted previously, the Government of
Brazil has taken several steps down the path towards
creating an innovation system and industrial development
policy capable of unleashing the creative potential trapped
within its many IP-rich industries. Whether it is ultimately
successful in this endeavor, however, will depend on its
ability to increase its FDI flows, strengthen its official
bilateral science and technology partnerships, secure
continuing official project development funding and import
financing and insurance underwriting, and maintain
important export trade preferences with significant trading
partners, such as the U.S.

C. BRAZIL MAY DERIVE INNOVATION
BENEFITS FROM BILATERAL SCIENCE &
TECHNOLOGY  AGREEMENTS

The Importance of Science and Technology R&D
Brazil

Brazil obviously considers science and technology R&D to
be of the utmost importance. For example, during the years
1999-2002, the Government of Brazil created 14 _sectoral
funds' financed from a portion of national tax revenues to
promote high-quality science and technology (S/T) research
and development (R&D) in Brazil‘s industria sectors.*®*
The funds have been co-managed by government, academia
and industry in the areas of aeronautics, agriculture,
biotechnology, energy, health, hydrology, informatics,



249

infrastructure, minerals, petroleum, space sciences,
telecommunications, transportation, and university-industry
research.?®?

In addition, reforms were made to several federal
government bodies. For example, a new division was
created within the national agencGy for technology
development and innovation [(FINEP)*®®, which focuses on
supporting private sector R&D activities. Its purpose is to
improve national venture initiatives, and change has
already resulted in the growth of a number of start-up and
venture capital firms, and the creation of a private venture
national association.  Furthermore, —a new National
Secretary's [federal cabinet] position was created within
Brazilian government‘s S/T ministry to improve planning,
managing, and coordinating the National Research
Ingtitutes...[and to promote] the introduction of
_innovation' in the core of S&T public policies, with a
great emphasis in public-private cooperation.lI®®* Also, a
new national public-private organization, the Management
and Strategic Studies Center, was created to support more
strategic actions and coordinate technological forecast for
Brazilian‘s [National Institute of Science] NI1S.%*

Lastly, the Government of Brazil —has established a
regional agenda for S&T in Brazil that supports
[approximately] ...100 local innovation systems and local
cooperative clusters.I®®® This perhaps dovetails with
Brazil‘s participation in the global Millennium Science
Initiative (MSI), funded equally by the Brazilian
government and the World Bank. The MSI

—seeks to strengthen science and
technology capacity in developing
countries by supporting locally
planned and executed programs
that provide new opportunities for
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talented scientists to excel through
research, training, networking, and
outreach... Local leadership helps
ensure continuity, politica
acceptance, and familiarity with

967
local challenges.ll

Two Brazil-based MSI‘s are currently in operation. Oneis
comprised of 15 S&T institutes that include specialists in
mathematics, the nanosciences, tissue bioengineering and
climatology. The other is comprised of two S&T institutes
that include geographic specialists in semi-arid and coastal
regions.*®®

In the field of pharmaceuticals, the Brazilian Ministries of
Health and Science are planning to finance a number of
university-based research projects focusing on the
production of drugs obtained from Brazilian flora and
fauna. The program is expected to continue through 2008.
In particular, the research will seek to: 1) implement a
process to develop an anti-malarial drug from the sagebrush
plant Artemesia; 2) start pre-clinical studies of prototypes
originated from Spectaline for the treatment of Alzheimer
and other cerebral vascular diseases; 3) develop herbal
medicine extracted from the Vernonia Condensata Baker
bush; 4) pursue the purification of and research into the
nociceptic portion of the poison from the Durissus
Collilineatus snake; 5) develop phytomedicines for the
treatment of asthma and depression; 6) conduct pre-clinical
studies on phytomedicines for pharmacology and
toxicological effects; 7) study biodrugs associated with
nanotechnology tools for treating cancer; and 8) study the
use of Bauhinia Ungulata plant for the treatment of diabetes
and cholesterol alterations.”

Brazil is among the most S&T proficient of the developing
nations. For the year ended 2002, Brazil allocated
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approximately .91 percent of its GDP towards research and
development,®”® while for the year ended 2004, it devoted
1.6 percent of its GDP to R&D — a sizeable increase in
investment.””*  Of the total amount of resources spent on
R&D during 2004, 60.2% was derived from government
sources, 38.2% from industry sources, and 1.6% from
academia and other sources (e.g., nonprofits).”’2

Notwithstanding Brazil's increasing investment in R&D,
one recent (2005) report warns about its apparent shortfall
in local human capital (education and technical capacity),
which may limit its industries ability to provide the
technological expertise demanded by global companies.

—Fhe R&D efforts in...countries of
special interest—such
as...Brazil...provide a context
within which to gauge the manner
in which localized and specialized
resources should play an important
role in two major types of
activities. First, there is the
question of being able to provide
technology-based  solutions to
problems that are specific to the
local environment and resources.
Second, there is the issue of the
establishment and maintenance of a
capacity to provide technical
support to industries that are
growing from within and those that
are immigrating from without...
[While] ...efforts are being directed
toward expansion of the inherent
capabilities in both facilities and
personnel...[and R&D]...growth
rates suggest that science and
technology policy goals can be set
and met, assuming stability...[there
remain challenges].
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...0One of the major challenges
facing the R&D establishment in
Brazil is said to be the fact that too
little of the local industry looks
toward R&D as one of the integral
inputs to their overall processes.
Government initiatives are
underway to encourage greater
participation by industry. These
initiatives include emphasis on
education, incorporation of new
technology— in both products and
processes—with the objective of
job creation and enhanced world-
standard exportsll (emphasis

added). ¥

The report also emphasizes the limited role that
government support for local industry R&D activities can
serve where the underlying enabling environment
(infrastructure) is unfavorable to business investment.
Thus, in some cases, it will be necessary to liberalize
markets, establish and protect private property rights and to
attract FDI in order to ensure the efficient and productive
use of government R&D funding.

- many cases, the initial
government support of industry-
targeted research institutes had
been made with the anticipation
that a funding shift—from
predominant government funds to
those provided by industry—would
occur as the relationship between
industry and the technology
resources grew. To a significant
degree, the transformation did not
occur _naturally' until changes
occurred overriding government
policies, such as liberalization and
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openness to foreign investment
and ownership.

This is not to say that there is an
insufficient amount of government
funding to support the development
of modern research and high-tech
manufacturing capability in
emerging areas. There is a
continuing effort to capture shares
of the worldwide market in high-
tech materials, biotechnology,
aerospace, and semiconductor
devices, and a commitment toward
establishing the technology base
that is required to support these

industriesil (emphasis added). ¥
The United States

The U.S., by contrast, devoted approximately 2.59 percent
of its 2003 GDP to research and development,®”® and 2.7
percent of its 2004 GDP to R&D.%"® Of the total amount of
resources spent on R&D during 2004, 31.3% was derived
from government sources, 61.2% from industry sources,
and 7.3% from academia and nonprofits.’”" With respect
to the distribution of the overall national R&D effort
(R&D performance’) during 2004, 67% of all R&D was
performed by industry, 9.1% by government, and 23.9% by
academia and nonprofits.””® In other words, while
universities and nonprofits approximately funded only 7
percent of the R&D performed in the U.S. during 2004,
they actually undertook approximately 24% of the work
involved in those activities. This data implies that
approximately 17% of the R&D conducted by these
institutions was funded from either industry or government
sources or both. According to at least one report, such data
suggests the continuation of a trend reflecting —significant
changes in the manner in which U.S. companies acquire
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[both directly and indirectly] their technological
assets...°° Indeed, perhaps it is the growing R&D
cooperation between U.S. industry and the U.S. academic
and nonprofit communities that enables the U.S. to remain
-the world's wundisputed leader in science and
technol ogy.II%%°

U.S. Pharmaceutical/ Biotechnology R&D
S&T Outsourcing

A recent survey that analyzed the top 100 global corporate
spenders in research and development found that 41 percent
of them were based in the U.S.?®! It also found that during
2004, the global pharmaceutical and healthcare sector
invested more on R&D than any other of the fifteen sectors
considered — a reported $59,332,000,000 ($59.3 billion).?®?
In addition, it found that, during 2004, the pharmaceutical
and healthcare sector achieved the second highest level of
R&D intensity (i.e., R&D $ spent as a percentage of $ gross
sales) of all the industries surveyed —12.5%. The computer
software industry scored highest achieving an R&D
intensity of 18.2%. %3

Another interesting pattern underlying corporate global
R&D spending is that an ever-larger share of it is being
_outsourced’ by mostly U.S.-based MNCs to companies
operating outside the U.S. - within developed as well as
developing countries. According to one recent report,

—=.another major
development...[ig]...the extent to
which U.S. companies (and others)
are outsourcing R&D activities to
independent, non-captive
performing entities...one of the
more striking trends as of late has
been the marked increase in
funding from abroad that has been
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supporting the performance of
R&D in private industries. Italy,
The Netherlands, Turkey, and
Denmark have all experienced
considerable increases in funding
from foreign sources...The amount
of R&D arising from insourcing
was, within the period 1998-2002,
as high as 7.6% of total funding in
Switzerland and Ireland...What is
more important, especially in the
context of well-publicized actions
taken by U.S. and other companies,
is the amount of R&D that is
insourced in  major burgeoning
R&D enterprises in, for example,
China and India...Over the past
few years, there has been a
remarkable growth in the amount
of research and development
funding that has funneled into
China and India, with such funding
originating  primarily in the
U.S...Furthermore...it is
noteworthy that the outsourcing
activities go beyond software back-
office operations, software
development, and strictly research;
it has begun to become much more
involved in product development,
thereby expanding the entire scope
of services in support of
manufacturing and  operational

activities! (emphasis added). *®*

The Important Role Served By Bilateral Science and
Technology Agreements

The U.S. government recognizes the importance of bilateral
S&T agreements and their ability to contribute to market-
building and intellectual capital accumulation in other
countries. Therefore, S&T agreements, many of which
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focus on the life sciences, usually require from national
government counterparts, as a condition to procuring U.S.
federal funding support, a commitment to secure and
protect valuable U.S. intellectual property rights. As a
result, foreign governments are often obliged to revise their
national standards for protection of not only IPRs, but also
investments generally. In effect, a bilateral S&T agreement
may serve to promote non-S&T policy objectives, such as
market liberalization, openness to foreign investment,
transparency and private property ownership.

The centrality of intellectual property rights protection to
U.S. bilateral science and technology policy and the
agreements that implement it should not be underestimated.
According to the National Institute for Standards and
Technology (NIST) of the U.S. Department of Commerce
(USDOC), it is not by coincidence that the U.S.
government has often chosen to utilize a high- level legal
instrument known as a Memorandum of Understanding
(MOU) to facilitate such cooperation.

—Memorandums of Understanding
should only be used for binding
agency-to-agency international
agreements that commit both
parties to specific actions, such as
the protection of intellectual
property. This type of agreement is
typically broad in scope and would
cover any cooperative activity
between NIST and the foreign
entities. [It] must be signed by the
Deputy Director of NIST or

higherll (emphasis added). %%

It is therefore likely that other U.S. federal agencies,
including the U.S. Departments of Agriculture (USDA) and
Energy (USDOE), the U.S. Food and Drug Administration
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(FDA), and the U.S. Nuclear Regulatory Commission
(NRC), have relied upon this same rationale when deciding
to enter into MOUs with their Brazilian government
counterparts.

Brazil —U.S. Science and Technology Cooperation

The United States was the first country to recognize
Brazil‘s independence in 1822. The two countries have
traditionally  enjoyed  friendly, active  relations
encompassing a broad political and economic agenda,*®®
including joint science and technology cooperation.

As the result of the growing consensus between Brazil and
the U.S. concerning the benefits of sharing science and
technology know-how and protecting the intellectual
property rights that underlie it®’, a number of joint projects
and initiatives between the two countries have evolved.
And, they have included the participation of both
governmental and private (industry, university and
nonprofit) institutions.

The basis for such cooperation resides in the periodic
renewal of the long-term Brazil-US bilateral science and
technology agreement.®® Under the auspices of this S/T
—dmbrella agreementll, other institutional agreements have
been reached pursuant to which a number of joint Brazil-
US R&D technical capacity and knowledge-building
activities have proceeded. A variety of joint research
projects and academic exchanges are being pursued, for
example, in the areas of energy, earth and space science,
biotechnology, engineering, and agriculture.®®® They
include:

1) The execution of a cooperation agreement between
NASA and the Brazilian Space Agency; 2) The execution
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and extension of an MOU and other cooperation
agreements providing for the exchange of technical
information relating to energy regulatory affairs between
the Brazilian National Commission of Nuclear Energy
(CNEN) and the U.S. (NRC), and resulting in other joint
energy research projects focuses on renewable energy
sources.” In fact, Brazil and the U.S. are working together
on two major international initiatives to develop energy
technologies that will address common energy challenges,
the Carbon Sequestration Leadership Forum® and the
International Partnership for the Hydrogen Economyll®®
993. 3) The progression of regulatory cooperation between
Brazil and the U.S. on health care issues, including
exchanges of information on how to create a drug
regulatory agency modeled after the U.S. FDA; 4) The
execution of research and development (R&D) cooperation
agreements between national health institutes to pursue
joint health care and medical research, including one that
focuses exclusively on foot-and-mouth disease; 5) The
continuation of cooperative dialogues between research
institutes concerning the development of drugs against
developing country diseases such as dengue fever and
Chagas disease; 6) The execution of U.S. government-
approved technology-sensitive contracts between U.S.
industry and the Brazilian government to provide Brazil
with the satellite surveillance capabilities to pursue climate
and pollution research over the Amazon and other locations
within Brazil®®*; 7) The commencement of joint university-
level cooperation projects in the areas of space services,
engineering,  biotechnology, public  health  and
agriculture;”® 8) The execution of joint cooperation
initiatives, including an MOU between the USDOC -
NIST) and the Brazilian Ministry of Science and
Technology, to promote bilateral cooperation and learning
opportunities between and among national science and
technology institutions, and industries in both countries that
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operate in the science, technology and innovation (ST&lI),
manufacturing, engineering and life sciences sectors. The
MOU endeavors to ensure the development and
improvement of consistent national systems of scientific,
industrial, and legal metrology (measurement standards) in
the chemicals, physics and engineering sciences; %% %’ 9)
The formation of a partnership between the Brazilian
Agricultural Research Endeavor's Virtual Library in the
United States (EMBRAPA-LABEX), —staffed by Brazilian
senior researchers in the United States, in partnership and
the USDA/ARS (United States Department of
Agriculture/Agricultural Research Service), which seeks to
strengthen and broaden the scientific and technological
cooperation between EMBRAPA researchers and Brazilian
universities and their American partners in the area of
agricultural biotechnologyll*%.°%°

D. BRAZIL MAY DERIVE BENEFITS FROM
CONTINUED OFFICIAL PROJECT
DEVELOPMENT FUNDING

Inter-American Development Bank Brazil Programs

During his November 2005 trip to Latin America to attend
the Summit of the Americas in Argentina, President Bush
emphasized to a Brazilian audience how important the
Inter-American Development Bank (IADB) was to
encouraging private investment, supporting small
businesses and promoting economic growth in the region.
—Fhe private sector is the engine of growth and job creation
in this region,ll he said. 1 Indeed, the president and his
former adviser, U.S. Treasury Secretary John Snow, a
member of the IADB's Board of Governors'®*, could not
have been more correct.
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Apparently, the IADB has long been involved in numerous
projects to develop the region‘s economies, including that
of Brazil.'® During the early 1990's, for example, —the
IADB played an active role in strengthening the protection
of property rights and patents in many Latin American
countries...through the use of investment sector reform
loans to support broad legal and regulatory reforms.[I'%%
These loans, some of which were earmarked for Brazil,
focused on promoting science and technology (R&D)
infrastructure capabilities and improving market sector
participation in such programs. While the Bank's early
support for national S&T policies focused on mostly
government _institution-building‘, they have since placed
—a greater emphasis on supporting the [Latin American]
business sector*s efforts at technological modernization...lI
1004 The primary objective has been to -raige]
competitiveness by enhancing enterprise level innovation. |l

—Access to, and competition in,
external  markets;  productivity
growth; efficiency; technological
modernization and similar topics
have become the overriding
concerns among both entrepreneurs
and policymakers in the region.
This policy thrust has been felt in
the area of innovation policies...It
is increasingly understood that the
central issue for innovation
policy...is how to help the
productive-enterprise  sector to
enhance its competitiveness while
responding to the long-run
challenges posed by the
knowledge-based  economy in
terms of  basic scientific
research...[i.e.,, how]...to stimulate
private sector efforts at
technological innovationll

(emphasis added). 1005
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As a result, national innovation systems have arisen within
Latin American countries, including Brazil, that are
premised on the need to increase governments' role in
gathering and disseminating information, introducing new
technologies, and financing research and development
opportunities in order to inspire the private sector.'®
These systems rely on

—economic policy framework[s]
capable of creating a favorable
business climate for private sector
investment in innovative
activities...[which]...are aso
necessary to simulate investment in
R&D...Macroeconomic  stahility
and the rule of law, including the
existence of a reasonably efficient
judicial system and respect for
property rights, are integral parts of
the requisite environmentll
(emphasis added).1007 1008

The IADB has since released a new (2004) multiyear
strategy document focusing exclusively on Brazil. Among
the many projects recommended there are two that stand
out: one focusing on the development of innovative
technologies in the agrifood sector that can be applied to
production (e.g., intellectual property-rich biotechnology-
based processes for which an 80% increase in the rate of
patent filings/registrations is sought by 2007), and one
directed at establishing individual rights, including property
rights, via establishment of a national rural property
registry and the actual titling of at least 400,000 rural
properties by 2007.0%

-Agriculture will be strengthened
in four key areas to improve sector
competitiveness: (i) a national
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system for agrifood technology that
will consolidate a more competitive
innovation system...(iii)
implementation of a geo-referenced
national rural property system and
registry that will help regularize
titling and issue new property titles
with legal guarantees... |l

(emphasis added). 1010

These two IADB proposals are designated as follows: BR-
L1001 —National agrifood research systemll; and BR-0392
— —kand register and property regulationll.’™* As of this
writing, only the first of these loan proposals seems to have
been approved for funding. Exactly what this implies about
Brazil's commitment to the protection of private real
property rights is, to say the least, unclear.'%*?

It can be said, nevertheless, that the $60 million agrifood
project, $33 million of which the Bank plans to fund, is
concerned with the creation of intellectual property rights,
given how central agriculture is to the Brazilian way of
Iife.1013

—Brazil's agrifood sector is of
major economic and  social
importance [to Brazil] as a
provider of food, source of
employment and foreign exchange
earner...The agrifood sector has
outpaced the rest of the [Brazilian]
economy and is the only sector to
display sustained growth...In 2000,
the agrifood sector accounted for
nearly 27% of GDP...provides
employment to 27% of the labor
force...[18 million workerg]...
contributes over 40% of the
country*‘s exports, concentrated in a
small range of
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products... Traditional export
product lines are now being joined
by high value products such as
tropical fruits. This diversification
requires strengthening of the
research and development (R&D)
system...In a globalized
economy...Brazilian family
farmers...face increasing demands
for quality and  adaptable
production systems capable of
satisfying demands for
differentiated products in specific
market niches; this requires support
services and integration into
fl:\glréi‘rfood chainsll (emphasis added).

A review of the loan document reveals how Brazil is
endeavoring to establish a national agricultural R&D
platform that can lead to the creation of new intellectual
property (i.e., patents in biotechnology, biocides, etc.), the
commercialization of which will lead to rural family farms
employing more efficient food production and processing
techniques and to the distribution of more competitively
priced agricultural exports.***

—Fhe strategy for the sector mirrors
the national strategy in supporting
better agribusiness competitiveness
internationally, through specific
interventions such as support for
the research  system, and
modernization of the infrastructure
that serves agribusiness...with a
view to incorporating the family
farmer and small-scale rural
entrepreneur into existing
production and commercial

. 101
chains... 016
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...The project's specific objectives
are[to] strengthen[] R&D capacity
for export diversification with high-
quality and high-value products and
greater private-sector participation;
to moderniz[e] and update[e]
resources to serve strategic research
areas; [to expand] market access
and integration  of  family
production in agrifood and/or
agribusiness chains; and [to create]
a modernized management model
with greater access to international

1017
knowledge. 0

To achieve these objectives, the program calls for
EMBRAPA officials to be trained in, among other
disciplines, intellectual property and the marketing
of technology products.

—he goa is to]...[s]trengthen
[the] mechanisms for managing
protectable knowledge, by
upgrading, updating and providing
skill training for EMBRAPA staff in
the technical, legal, and economic
aspects of intellectual propertyll

(emphasis added). 1018

In addition, it calls for the strengthening of international
and bilateral relationships between Brazil‘s national R&D
institutions and those of other countries. This presumably
entails creating even closer ties with the U.S. S&T
establishment in order to acquire key scientific and
technical knowledge, which the LABEX program seems
designed to do. %%

The project is certainly ambitious and entrusts Brazil‘s
excellent government and university institutions with the
responsibility of building what is eventually to become a
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successful national agricultural R&D innovation system.
However, with the program's primary focus on government
IP capacity-building and the positioning of rural farmers
along the agrifood supply and distribution chain, one is left
to wonder whether there will be any place for truly private
ownership of the intellectual property (patents) underlying
the commercialized inventions thus created. Is this
program really anything more than a disguised national
agrarian policy?

A similar question may be raised concerning the Brazilian
government's attitude towards the private property rights
(i.e., patents) held by foreign pharmaceutical companies in
HIV/AIDS treatment drugs. It iswell known how Brazil's
pharmaceutical manufacturing sector ultimately learned
how to reverse-engineer and patent such drugs for itself.
Yet, while international financial institutions had been
indirectly involved, during the 1990's, in assisting Brazil to
acquire such drugs, they had largely failed to monitor
whether good manufacturing practices had been adopted,
imported pharmaceutical raw materials had been used, *°%
and whether foreign patents had been protected.'* In 1996
and 1999, the IADB funded two health-related projects said
to include the acquisition of pharmaceuticals as a small
component of Brazil‘s national program to improve
medicine procurement and distribution. The loan
documents had designated pharma as comprising
approximately 2.6% of a $9 million 1996 loan facility (BR-
0199) and approximately 5.9% of a $31 million 1999 loan
facility (BR-0308) for such purposes. However, there is no
assurance that the funds were actually used in this
manner.'%?? Therefore, in light of these systemic oversight
failures, one is compelled to ask, to what extent were the
project-related funds diverted by the Brazilian government
from treatment, distribution, and drug acquisition to drug
manufacturing?
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It may be recalled that the market dynamic during this time
period (1998) was such that Brazil‘s pharmaceutical sector
had become the world's sixth largest national market in
terms of value ($10.3 billion of a total of $302 billion), and
the leading national market within Latin America, the
world's then-fastest growing regional pharmaceutical
marketplace.’%?  Although Brazilian pharmaceutical
companies had secured only 30% of their domestic market
(1997),%%* they nevertheless possessed pharmaceutical
reproductive capabilities i.e., they had produced both
therapeutic ingredients and finished products, °*° and could
easily have drawn from the 60-70% of pharmaceutical raw
materials they had then been largely importing.'°?® In other
words, it is arguable that they not only possessed the intent
(mens rea), but also the means and capability (modus
operandi) to divert to such use institutional funds
earmarked for other purposes. In the meantime, the
Brazilian government, with the knowledge and
acquiescence of such institutions, had been busily crafting
and honing a public policy, both domestically and
internationally, premised primarily on social, health, and
human rights concerns.*®® This policy, in large part,
continues to this day, to the exclusion and at the expense of
ALL private property and business interests, domestic as
well as foreign. And it has been financed, in large part, by
these very same international financial institutions.

One is also inspired to ask the same question about the
intent behind Brazil‘'s other non-health-related projects
funded by the IADB and/or its Multilateral Investment
Fund (MIF) arm.'®?® For example, during 2004 and 2005,
the MIF approved funding for two Brazilian IT sector
projects aimed at promoting the development of a computer
software infrastructure for the benefit of SMEs. Those
projects were largely, if not, completely based on the use
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and dissemination of an open source, Linux-based
configuration.’®”®  Apparently, the policy objective
underlying these small loan facilities is not inconsistent
with Brazil's evolving national policy of requiring
government agencies to procure only open source software
programs for their internal use.’® It is also not
inconsistent with the policy Brazil has advanced
internationally at such forums as the World Intellectual
Property Organization (WIPO) and the World Summit on
Information Society (WSIS). During this past fall‘s (2005)
WSIS, for example, the Government of Brazil publicly
called for open source software to become the new
international standard.’®*" What does this say about the
current Brazilian government's attitude towards the
protection of private intellectual property rights? And, are
the IADB and MIF in agreement with and supportive of
this position as they had been previously concerning the
Brazilian government' s position on HIV/AIDS?

Obviously, Brazil has thus far been permitted to pursue
what may be characterized as an _open source’ science and
technology paradigm because it has enjoyed long and
positive relationships with the banks and their
governmental donors. A review of Brazil‘'s IADB loan
portfolio, for example, reveals that —-th 2004, the Bank
approved 12 loans, one guarantee and two MIF financings
to Brazil for a tota of $2.6 billion...[And,]...[i]n 2004,
total disbursements amounted to $553 million.lI**2 For
2005-2006, Brazil's IADB loan portfolio reflects
approximately  $750 million in _productivity and
infrastructure' 1oans ($211 million of which are designated
as _new'), _equity and human capital formation* loans of
approximately $85 million, _city* loans approximating
$592 million, and _modernization of the state' loans
amounting to $144 million, for a totally of nearly $1.6
billion.*®
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However, the continuation of such relationships and the
availability of such funding should not be taken for granted,
for neither is guaranteed. It should not be doubted that the
U.S. government has the power to veto the disbursement of
loans earmarked for Brazil by financial institutions, such as
the World Bank, IMF, and the IADB, if Brazilian
government policies are deemed to threaten U.S.
interests.'®* *1%% ndeed, the rationale currently underlying
continuation of World Bank or IADB funding to Brazil
may yet be challenged if Brazil continues to exploit the
generosity and goodwill of the institutions' board members
and/or donor committees by violating privately held U.S.
intellectual property interests. Given the Brazilian
government's recent conscientious effort to repay its
sovereign debts, it is highly likely that President Lula has
already considered this possibility.

E. BRAZIL MAY DERIVE BENEFITS FROM
INCREASED HI-TECH IMPORT FINANCING AND
INSURANCE UNDERWRITING

U.S. Export-Import (Exim) Bank Programs

The U.S. Eximbank, which is the official export credit
agency of the United States, has also assisted Brazilian
companies. Its purpose has been to support U.S. exporters
and to increase economic stability in emerging markets by
reducing the likelihood of crises caused as the result of
sharp declines in investment flows. Latin America is a
priority market for U.S. exporters and has consistently also
ranked as Eximbank’s top market with a total of more than
$170 billion in annual sales.’®* (p. 135).

—. Export credit agencies (ECAS)
such as Ex-Im Bank consistently
play a critical role in filling the
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financing gaps to emerging
markets. Ex-Im Bank provided
more than one-quarter of the total
medium- and long-term export
credits (repayment terms of more
than one year) provided by the
ECAs of the Organization for
Economic Cooperation and
Development (OECD). All told,
ECAs provided about $34 billion in
medium- and long-term export
credits ...We can jump-start the
economic engines of development
in a number of ways—through
trade, through credit, through
targeted micro-loans to emerging
market entrepreneurs, and through
financing for power plants and
infrastructure, transportation and

medicinesll (emphasis added). %%

The Eximbank has enjoyed a productive relationship with
the country of Brazil since at least the 1940s, during which
time it helped to finance the construction of Brazil‘s first
steel manufacturing plant at VVolta Redonda in the state of
Rio de Janeiro.!®® Brazil is the Bank's second largest
market in Latin America after Mexico. Between 1997 and
2004, Eximbank directly authorized for funding
approximately $3.1 billion in loans ($1.2 billion),
guarantees ($1.1 billion) and export credit insurance ($800
million) supporting Brazilian company purchases of U.S.
goods and services.!®® In 2003, Brazil imported nearly
$11.2 billion in U.S. goods and services.

The Bank has supported a few large infrastructure and
commercial projects during this period that have provided
social as well as economic benefits to Brazilians. On the
public sector side, it has co-financed 1) a 469-megawatt
combined cycle power plant in Araucaria, Brazil**’; 2) Rio
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Polimeros, a $1.1 billion integrated ethylene and
polyethylene complex in Rio de Janeiro®®*; and 3) a water
filtration and waste-water-treatment facility.®** In addition,
since at least 2000, the Eximbank has operated the _Sub-
sovereign Program’ to provide Brazilian municipalities
with the financing needed to procure essential
infrastructure-related goods and services.

—.Because local governments and
municipalities are often major
buyers of everything from
transportation  to health-care
infrastructure, as well as other
goods and services, Ex-Im Bank
now accepts the credit of qualified
cities, states and other sub-
sovereign governments in emerging
markets for the purchase of U.S.
exports. This alternative credit
approach allows foreign borrowers
with municipal, state and provincial
support to gain access to Ex-Im
Bank financing to buy products and
services to  upgrade local
infrastructure. In Latin America,
this initiative is available in Brazil
in the states of Bahia and Cearj,

and the city of Rio de Janeiro.II1%*

In addition, Eximbank financing and/or loan guarantees
have also helped to secure important goods and services
purchases by Brazilian companies. They include: the
acquisition of a fleet of commercial helicopters and spare
parts by Lider Tax Aereo, a Brazilian offshore provider of
helicopter services;'*** the recent acquisition of oil and gas
equipment by a subsidiary of Petroleo Brasileiro (Petrobas)
to be used on one of the world's largest offshore oil
production platforms;'®® previous acquisitions of power
plant turbines and other oil and gas equipment by
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Petrobas'®*®; a hospital technology, equipment and services

procured by Comunidade Evangélica Luterana Sdo Paulo
(CELSP), a private, non-profit organization in Canoas, Rio
Grande do Sul, Brazil, for use in a new teaching
hospital;*®’ construction equipment (cranes) acquired by
Brazilian construction company Brasileira de Construcées
SA'™™®: and manufacturing equipment (a dye extractor)
purchased by Itabuna Textil, SA, a Brazilian textile
manufacturer.’®

As can be seen, the U.S. Eximbank has helped to support
the purchases of heavy-duty industrial as well as
specialized computer and medical technology equipment
not otherwise available or susceptible to manufacture in
Brazil. While such acquisitions may have included some
medical products, it is highly unlikely, given the Brazilian
government's poor record of protecting intellectual
property rights, they included pharmaceuticals, biocides or
biotechnology items on which U.S. patents are held.

Interestingly, during the 2001-2002 U.S. Congressional
review of the Eximbank's reauthorization, some
representatives endeavored to score political points with
domestic and international health activists who called for
U.S. pharmaceutical companies to internationally subsidize
universal access to HIV/AIDS medicines. The
representatives publicly tried to shame these owners of
valuable intellectual property by proposing legislation that
would deny Eximbank financing to any company that
refused to give away their drug patents to developing
countries essentially for free (i.e., without adequate
compensation).’®° This attempt was rebuffed by another
representative who sought to impose different
conditionalities on Bank lending practices. These would
have denied developing country purchasers Eximbank
financing if they were in any way involved in intellectual
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property rights litigation with a comEany doing business
within any of five industry sectors.’®* Fortunately, cool
heads prevailed and neither proposal made its way into the
final legislation. Nevertheless, an uncomfortable political
precedent was established, and the same debate could
easily resurface during the upcoming Eximbank
reauthorization hearings that will be convened by the U.S.
Congress later this year (2006).

Brazilian companies that have thus far benefited from
Eximbank purchase-financing, therefore, should carefully
monitor the mood of the U.S. Congress as well as any
proposed legislation bearing an intellectual property
component. They must remember that it is ultimately the
U.S. Congress which bears the legal and political
responsibility for deciding whether to reauthorize through
appropriations the Bank's international lending activities.
Based on representatives' prior concerns, it is not likely to
take its responsibility lightly, especially when foreign
interests are exploiting the Bank's benefits at the expense
of American taxpayers. 2

Overseas Private Investment Corporation Programs

The OPIC, a U.S. government development agency, has
helped Brazilian companies to procure the financing and
associated insurance coverage needed to acquire capital
assets and investments from U.S. sources without risk of
impairment or loss. OPIC effectively compliments the
private sector in managing the political risks'®3associated
with foreign direct investment. —OPIC's core mission is to
support economic development by promoting U.S. private
investment in developing countries and transition
economies.||*%%*
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As recent as January 2006, OPIC approved a $5.4 million
loan to a small Houston-based company that will use gas
compression technology to secure and transport natural gas
from Brazilian state-owned pipelines to Brazilian
consumers and industries. The loan was issued under the
U.S. Clean Energy Technology Exporters Initiative, a
federal multi-agency program aimed at encouraging the
export of U.S. clean energy technologies to developing and
emerging economies.'® It likely followed from an earlier
scheduled Renewable Energy Trade Mission to Brazil
organized during October 2005 by the U.S. Department of
Commerce and attended by OPIC representatives.**>®

From 2000-2004, OPIC helped finance the purchase by
Brazilian companies of approximately $626 million of
capital goods and related technical services provided by
U.S. companies. During the same period, OPIC sold
approximately $899 million of political risk insurance
coverage to compensate for possible asset losses before
completion of the underlying goods and services
contracts.'®  These contracts entailed the provision,
installation and/or expansion of telecommunications,
cellular and internet services and networks, the construction
of gas and hydroelectric power plants and hotels, the
leasing of power plant turbines and railroad equipment, and
the development of oil and gas fields. %

Even before the change of millennia, Brazil had been a
major beneficiary of OPIC assistance. During 1999, for
example, OPIC issued $200 million worth of loan
guarantees in support of a $570 million project to construct
a natural gas pipeline spanning 390 miles from Bolivia to
western Brazil. The guarantee was issued to a consortium
of companies that included Enron Corporation, Shell
International Gas, the employees of the Bolivian state-
owned oil company and a Bolivian pension fund.'®® As far



274

back as 1996, it had been determined that, -Of the nations
receiving U.S. private investment backed by OPIC, Brazil
had been the largest recipient benefiting from over $1
billion of new U.S. investmentll (emphasis added).'*® And
prior to that, in 1995, OPIC had approved a total of $250 of
financing and political risk insurance for two projects in
Brazil -- a banking project and a beverage container
manufacturing project.'%®*

F. BRAZIL MAY DERIVE BENEFITS FROM
CONTINUED EXPORT TRADE PREFERENCES

Brazl‘s Growing GSP-Eligible Exports to the U.S.

Since at least, 1997, Brazil has enjoyed a growing trade
relationship with the United States, which still remains
Brazil‘s single largest trading partner. During 2004, Brazil
exported approximately $20.3 billion worth of goods to the
U.S.1%2  During 2003, Brazil's exports to the U.S. were
valued at US$ 21.3 billion, 14 percent of which (approx. $3
billion) enjoyed duty-free status pursuant to the U.S.
Generalized System of Preferences (GSP). %%

During 2004, in particular, Brazil‘s GSP-eligible exports to
the U.S. amounted to approximately $3.2 billion overall.
Such trade spanned numerous industry sectors and included
mostly automobile parts ($545 million), finished and
unfinished wood products ($465 million), forged iron and
steel products ($121.8 million) and copper wire and
cathodes ($112.2 million). These categories of imported
items totaled approximately $1.125 billion and comprised
39% of all GSP-eligible Brazilian exports (approx. $3.2
billion) to the U.S. in that year.

At the recent Doha Round trade negotiations that took
place in Hong Kong during late November and early
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December 2005, the U.S. and the EU became of one mind
concerning the serious threat posed to their joint prosperity
by widespread IP opportunism in developing countries.
However, recognizing that not all developing countries
possess the means and capabilities to address that growing
threat through regulation and law enforcement, especially
those least developed, US Commerce Secretary Carlos
Gutierrez and EU Trade Commissioner Peter Mandelson
arrived at a temporary solution.

—T]the EU and US had agreed on a
joint initiative to fight intellectual
property violations... follow[ing] a
World Trade Organisation (WTO)
announcement...that it had given
developing states an extra seven-
and-a-half  years to  supply
trademark and copyright
protections, extending a January 1
deadline many  could not
meet... The extension agreed on in
Geneva on Tuesday gives the
WTO's 32 poorest members,
including Uganda, Cambodia and
Tanzania, until July 1 2013 to
establish intellectual  property

protections.ll 1064

However, this extension does NOT apply to other more
advanced emerging economies, such as Brazil, China or
India; nor does it apply to any country with respect to
patents or trade secrets.

Brazil's GSP Status Could Be Lost if 1P Opportunism
Continues

The U.S. GSP program, initiated during the 1970s, extends
duty-free treatment to certain products that are imported
from designated developing countries. The U.S. GSP
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program presently covers over 4,600 product categories
imported from over 140 Beneficiary Developing Countries
(-BDCdll). In addition, it aso covers 1,783 product
categories from least-developed countries. In 2003 total
imports under the GSP program amounted to $21.9 billion.
The programs’ primary objective is to promote economic
growth and development in qualifying developing and least
developed countries by stimulating their exports. The
program was last reauthorized until December 31, 2006.'%%
Although the U.S. GSP program has been renewed by
Congress many times since its enactment, its renewal
should not be taken for granted.’®® In fact, the USTR
recently requested public comments to —determine whether
the program [,among other things,] should be changed so
that benefits are not focused on trade from a few
countries...ll In 2004, Brazil was among the top ten
recipients of U.S. GSP benefits.'*®’

According to James E. Mendenhall, (then) Acting General
Counsel to the U.S. Trade Representative, GSP status is
offered to developing countries as an incentive to promote
conduct consistent with U.S. trade policy,’*® including
recognition and protection of strong intellectual property
rights.

—Fhe U.S. provides reduced tariff
rates to developing countries
provided they show a commitment
to protect IP rights and promote
other priorities of U.S. trade policy.
An American company that is
struggling to protect its IP in a
developing country should check
whether that country receives these
kinds of benefits. USTR also
administers the Generalized System
of Preferences (GSP) program and
other tariff preference programs.
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The —earrotll of preserving GSP
benefits is an effective incentive for
countries to protect IPR. In fact,
the filing of a GSP review petition
or the initiation of a GSP review
has in some cases produced
positive results. For example, in
response to an extended GSP
review of Brazil this past year, the
Government of Brazil adopted a
new National Action Plan to
enforce copyrights and reduce
piracy. According to our industry,
the Brazilian Government appears
to be moving in the right direction
and is now committing significant
fiscal and personnel resources to
anti-piracy  effortsl  (emphasis
added). 1°°°

His testimony preceded by a day letters of outrage received
by the USTR from several U.S. congressional
representatives. On May 24, 2005, letters were sent to U.S.
Trade Representative Robert Portman by Representatives
Ginny Brown-Waite, Mario Diaz-Balart, and lleana Ros-
Lehtinen, who were concerned about Brazil's apparent
disregard for U.S. companies' intellectua property rights.
The letters petitioned the USTR to conduct a formal, full-
scale review of its trade policy with Brazil.

-As you well know, Brazil has
remained on the special 301 Watch
List since 2001 due to its lack of
enforcement of intellectual
property rights. USTR has, in our
view, gone too far in extending the
review of Brazil's Generalized
System of Preferences...The result
is that it enjoys tremendous access
into our market. Meanwhile, our
leading exporters continue to report
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rampant instance of counterfeiting
and piracy in Brazil. Endowing
Brazil with rich trade benefits
defies logic.

...We do not have to emphasize to
you, Ambassador Portman, how
reliant the American economy is
upon the protection of innovation
and technology. By turning the
other cheek repeatedly with large
countries like Brazil, we risk
jeopardizing the long-term vitality
of the economy. We cannot afford
to forfeit our inventions to our
competitors.

The Senate has dready
intervened recently in the debate
about the revaluation of China's
currency, voting to place large
tariffs on their imports. We should
make it known that the U.S. would
consider similar sanctions against
Brazil if it steals these drug patents
without  impunity  from  our
government or if the administration
does not quickly act to halt Brazil's
move on this frontll (emphasis
added). 1°7°

A similar letter had been sent that day to Mr. Portman by
Congressman Joe Wilson, who essentially characterized
Brazil's threat to declare a compulsory license as IP
opportunism.

By declaring a national
emergency, Brazil is trying to
purchase the drugs at deeply
discounted prices or trying to
produce generic versions of them.
This would be an unprecedented
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action, since the claim of a
_national emergency’ is this caseis
questionable. Using this provision
would normally envision a
developing country battling an

outbreak of infectious
disease...While the TRIPS
[Algreement provides for

circumstances where compulsory
licenses can be issued under certain
narrow exceptions, the legitimate
interests of the patent holder must
also be protected. The
circumstances do not appear
appropriate to invoke the TRIPS
[Algreement...1 believe bilateral
relations will be compromised if
Brazil proceeds with these actionsli

(emphasis added). tort

During the prior week (on May 17, 2005), it was reported
that Deputy United States Trade Representative Peter
Allgeier had emphasized similar points as he testified
before the U.S. House Ways & Means Committee's
Subcommittee on Trade.

—Allgeier, the chief negotiator
responsible  for U.S.  trade
negotiations with Europe and the
Middle East, Latin America, the
Caribbean, Mexico, and Canada,
and the negotiation of the Free
Trade Area of the Americas
(FTAA) has sent a strong warning
to Brazl's government in his
comments that theft of American
patents will not be tolerated.
_Negotiations with Brazil are best
done in a cooperative mode with
the pharmaceutical companies, and
not doing it in a way that is very
confrontational and that is
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threatening to break patents as a
negotiating ploy to reduce prices,'
said Allgeier in response to
questioning on Brazil by Illinois's
Republican  Congressman  Jerry
Weller. Priority should be given to
the _ong term interests of Brazl in
meeting its public health needs...
not upon some longer term
commercial calculation on the part
of industrial authorities in Brazil as
to where they would like to be ten
years from now in terms of
production,” Allgeier continuedll

(emphasis added).1072

It should be recalled that these comments did not merely
represent U.S. government and industry frustration with the
most recent of Brazil‘s many threats to invoke compulsory
licenses on American pharmaceutical company HIV/AIDS
drug patents. Rather, the Government of Brazil's latest
threat was, in fact, different - it assumed the form of a
proposed law declaring all such patents invalid as a matter
of _public interest’. In thisregard, the U.S. response likely
revealed a long-held and justified suspicion concerning
what has since been proven to be, at best, the Brazilian
government's playful _obsession with IP opportunism‘ and,
at worst, its growing populist rejection of private property
rights and market-based economics.

After all, during January 2001, the United States Trade
Representative (USTR) had placed Brazil on the Special
301 Watch List in response to a petition filed by the
International Intellectual Property Alliance (IIPA). The
petition had cited the Brazilian government's chronic
failure to enforce its own copyright laws.*®”® The petition
was then followed by increased calls from intellectual
property rights advocacy groups for the USTR to deny
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renewal of Brazil‘s overall GSP status or its eligibility to
receive preferential tariff rates on certain high volume
exports. According to unverified Brazilian media sources,
these pleas ultimately prompted the USTR, on April 4,
2005, to warn the Brazilian government that, unless it
reversed its intellectual property abuses within six months,
it would lose its favored trade status with the United
States.'%"

On January 13, 2006, the USTR decided to close its review
of Brazil‘s copyright enforcement practices under the U.S.
GSP trade program (case 013-CP-05).°" The U.S.
computer software industry‘s apparent failure to protest the
USTR's decision is somewhat surprising given the
substantial amount of piracy losses the industry alleged it
had suffered in Brazil. During 2003 and 2004 alone, the
industry claimed that it had lost an estimated $519 million
and $659 million, respectively, to software copyright
piracy. These figures clearly reflect a trend not only of
increasing software piracy losses, but also of increasing
rates of software piracy (from 61% to 64%) in Brazil
during those years.’’® Perhaps industry‘s silence may be
explained by its members decision to seek aternative
remedies, or by the greater reliance they intend to place
upon the patents that underlie the functions and operations
of company software products, as compared to the
copyrights covering their _look and fed’, i.e,
expressions.*®”” Or, the software industry may be planning
to eventually file, either alone or in conjunction with the
pharmaceutical industry, a new petition calling on
withdrawal of Brazil's GSP status for failure to address
rampant patent or trade secret opportunism.’®”® The
industry may be even be temporarily distracted by the new
focus placed on Russian and Chinese copyright piracy’®® ,
and Russia's WTO accession demands. **%
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The USTR's closure of this GSP case may also have been
motivated by larger economic and/or political concerns.
The U.S. government may have decided that it needs to
persuade Brazil to resume negotiations with the U.S. on the
hemisphere-wide Free Trade Area of the Americas
(FTAA), or to agree to mutual concessions at the Doha
Round. %! 19821983 or “jt is also possible that the USTR has,
for the time being, refocused its sights mainly on Chinese
and Russian IP piracy issues, %84 109° 1086 10871088 Tha ) g
government's motivations may even go beyond the realm
of the USTR to include hemispheric strategic and national
security issues.’®® However, despite the presence of even
national security concerns, the U.S. Supreme Court's
decision in Mitchell v. Harmony would arguably preclude
the U.S. government from sacrificing the private
intellectual property (IP) rights of U.S. citizens and
businesses to fulfill Brazil‘s, China's or Russia's ostensible
public needs.

Notwithstanding the immediate reason behind the closure
of this case, Brazil should keep in mind that there is
nothing to prevent the USTR from investigating new U.S.
industry and/or third party claims alleging the Brazilian
government' s continued | P opportunism —i.e., its continued
failure to aggressively enforce privately held U.S.
patent/trade secret rights, and its continued threats to issue
compulsory licenses to secure substantially reduced drug
and medicinal agent prices.*®® There is also nothing to
prevent the USTR and the International Trade Commission
from investigating Brazil‘s practices ab initio. Under either
scenario, it remains possible that the short-term, politically
motivated decisions of certain Brazilian government
officials can result in Brazil being once again placed on a
301 Watch List."*"
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VI. CONCLUSION - BRAZIL"S CONDUCT
COMPROMISES ITS ABILITY 10
ACQUIRE THE TOOLS OF INNOVATION

A WHAT OTHER COUNTRIES ARE DOING TO
STRENGTHEN IPRs AND THEIR ABILITY TO
INNOVATE

In the words of one Ugandan-born American bioscientist,

—Fhe key to economic development
is the presence of the institutions of
a free society: property rights, the
rule of law, free markets and
limited government...  Strong
intellectual property rights,
administered and enforced in an
impartial manner, have been an
important part of this framework.
As a result...countries...which
have [put  thig)...institutional
framework [] in place have
experienced the  growth  of
_knowledge-based’ industries — to
the benefit of alll (emphasis

added), 19%

An increasing number of developing countries have
discovered the important role that IPRs can play in
establishing the proper enabling environment for
innovation and economic development, and have stepped
forward to increase protection of IPRs.

Patents

China
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Just recently, the World Intellectual Property Organization
announced that China had filed 44 percent more patent
applications (2,452) under the WIPO Patent Cooperation
Treaty'® during 2005 than it had during the previous year.

—Fhe Patent Cooperation
Treaty...alows inventors to use a
single registration to seek patents in
many countries simultaneously.
This...44 per cent increase...means
China has overtaken Australia,
Canada and Italy to become the
tenth biggest user of the treaty,
adopted in 2000...The number of
patents filed by developing
countries grew by 20 per cent
between 2004 and 2005, and now
represent 6.7 per cent of the total
[number of patents filed globally].
Leading this growth are China
(with 2,452 patents in 2005), India
(648), South Africa (336), Brazil
(283) and Mexico (136)ll (emphasis
added). 1°%*

This seems to reflect the growing awareness within Chinese
government and industry circles that legal protection of
their indigenous intellectual property assets, including
patent (and even copyrights) will actually help rather than
hinder the technological advancement and global
competitiveness of Chinese companies.’®® Yet, one must
remain circumspect about whether this rash of patent
applications actually reflects innovations that are made by
rather than simply in China — i.e., whether they were
merely the result of reverse-engineered products coupled
with newly synthesized processes of manufacture. The
importance of intellectual property was discussed during a
recent interview conducted by the Xinhua news agency
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with the Commissioner of China's State Intellectual
Property Office (SIPO).

—Improvement of China's existing
intellectual property system will
stimulate innovation-based
competitiveness’, said Tian Lipu,
commissioner of the  State
Intellectual Property Office (SIPO),
on Wednesday. In an interview
with Xinhua, Tian said his office
began  drafting a  national
intellectual property strategy aimed
at helping build an innovative
nation in 2005. _The government
should create a  favorable
environment for breeding
technological  innovations by
working out new policies and
adopting incentive measures. The
system of intellectual property right
protection is also targeted at
spurring innovative activities of
individuals', Tian said. _As the
backbone of international market
competition', Tian said,
_enterprises should be encouraged
to invest more in research and
development and should have more
technologies  with intellectual

property' Il (emphasis added). 1096

Nevertheless, only the passage of time will determine
whether the entire Chinese government will see the virtue
of stepping up their national protection of foreign
intellectual property rights. In this regard, China's
cooperation with the U.S. on intellectual property
enforcement matters, particularly, its willingness to
promptly provide the U.S. with details about Chinese IPR
enforcement activities is essential to diffusing the current
tensions. In fact, earlier this year, certain information
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delays prompted some American politicians and advocacy
groups to call for WTO retaliation.'®’ Indeed, on February
15, 2006, the U.S. Trade Representative announced that it
was -setting up an enforcement office to ensure China
complies with international trade rules, the first time such a
targeted mechanism has been aimed at a specific
country. || 1%

Notwithstanding this announcement, however, it should be
recalled that, although China possessed the opportunity, at
one point, to declare a national health emergency for the
purpose of issuing compulsory licenses on foreign patented
HIV/AIDS drugs, it did not, like Brazil, threaten to do so.
Rather, unlike Brazil, which had originally been outraged
by suggestions that it promote HIV/AIDS prevention
through use and distribution of condoms '°° and later
relented,"*® China suffered no such umbrage at all, and
sought pragmatic ways to encourage these practices.™*

And, China ultimately decided not to issue a compulsory
license for valid and principled reasons.

—Theoretically, China can declare
that the country is in an emergency
situation and impose compulsory
licensing to allow it to make
generic drugs,’ says Wen Xikai, an
official with the patent bureau of
the State Intellectual Property
Office. _But we have to take some
economic factors into
consideration.’ she adds. _Imposing
compulsory licensing reduces but
does not eliminate costs. We should
offer satisfactory compensation to
the drug makers who own the
patents,’ Wen says. _Moreover,
simply reducing prices is not the
root solution. Even if drug prices
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are cheaper, most farmer[s] will
still not be able to afford them.’
Some experts say that compulsory
licensing also has its negative side.
If the quality of the drugs so
produced is poor, they will bring no
benefit to the patients. Moreover,
the practice will encourage
mainland pharmaceutical
manufacturers to produce the
generic drugs rather than develop
new ones and thus become less
competitive in the world marketll

(emphasis added).1102 1103

Hopefully, such reasoning will continue to prevail
following China's recent enactment of a nationd
compulsory licensing law. The law requires payment, in
most instances, of _just (reasonable) compensation' to
foreign owners of patented medicines.***

It must be remembered that, despite their different stages of
development and cultural idiosyncrasies, Brazil and China
arguably face a similar domestic innovation conundrum
that, if not managed properly, can impair their respective
long-term economic growth prospects. Like Brazil, China
has had significant difficulties in translating its know-how
into market-relevant innovations.

-Although Chinese science is
developing rapidly, as reflected in
growing numbers of patent filings,
the country‘s efforts, to translate
ideas into commercially successful
innovations have so far been
disappointing.  Many structural
barriers stand in the way. They
include[:] [1] an ivory tower
approach to engineering education;
[2] weak links between universities
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and business; [3] academic
corruption; [4] ineffective
intellectual property protection;
[5] state-owned industries
domination of large markets[;] and
[6] scarcity of wventure capital
funding. Many of those handicaps
are deep-seated and will require
bold action to dislodgell (emphasis
added). 1%

Therefore, the Chinese government should act prudently
when adopting and implementing its new compulsory
licensing and information technology laws. If it does not, it
could inadvertently extinguish the primary incentive for
foreign life sciences and IT companies to enter into joint
venture agreements with local Chinese companies in the
first place. This could, in turn, prevent the types of
knowledge spillovers that can lead to indigenous
innovations from which Chinese companies and citizens
might otherwise benefit. Hopefully, Chinese President Hu
Jintao's recent pledge to uphold foreign private intellectual
property rights indicates that, China remains determined to
continue down its present economic development path
towards innovation rather than opportunism. 1 1107 1108

India

Despite considerable domestic debate,"** during January
2005, the Indian government enacted national legislation
providing TRIPS-level protections to pharmaceutical
patents. According to Dr. Ragunath A. Mashelkar, a
prominent Indian scientiss and one of Indias
representatives at the WHO,"° R&D spending, by both
domestic and foreign companies, has increased markedly
since such changes were made.
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—ndian drug and pharmaceutical
companies have increased their
R&D spending by 400% in the past
4 years...in anticipation of the new
challenges that will
follow...and...are now looking to
hire hundreds of P.h.D's. They also
are shifting toward more in-house
innovative research. Rather than
just copying drug molecules made
by others, the R&D programs of
these industries now are trying to
create new therapeutic molecules.
In a similar fashion, the Indian
automobile industry now s
exporting indigenously designed
and manufactured cars such as the
Indica to European markets.
Multinational ~ companies  are
locating their R&D resources in
India to create proprietary
knowledge for private good--that
is, for the stockholders--through
private funding... Why are the
foreign companies, some of whom
have budgets larger than India's
entire $6 billion R&D budget,
moving a sizable portion of their
R&D infrastructures to
India?...[Ag]...Jack
Welch...GE's...[former]...chief
operating officer [once said]...
_ndia is a developing country, but
it is a developed country as far as
its intellectual infrastructure is
concerned. We get the highest
intellectual capital f)elr1 dollar here'll

(emphasis added). !

In addition, Mr Kama Nath, India's Minister for
Commerce and Industry noted in December 2004, that
since 97 percent of all drugs manufactured in India are
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off-patent, [they would] remain [largely] unaffected [by the
new patent law —i.e., no] spiraling prices of medicines..._A
feature of patent protection is that it spurs research so that
constantly alternatives keep appearing in the market. Thus
price control isinherently built in,* he elaborated.|l **2

Several business management and international studies
scholars have also commented about how foreign industry
perceptions have changed since India decided to enact
TRIPS-consistent patent legislation. They have noted how
these changes, when considered together with India's
highly educated workforce, have led many of the largest
U.S. technology companies to invest in India.

—Harbir Singh, a management
professor at Wharton pointed out
that all the leading pharmaceutical
companies have set up research
operations in India _These
companies have realised that India
is not just a location where clinical
trials can be conducted, basic
research can aso be done there," he
added... Still, India faces major
challenges as it attempts to grow
into an R&D powerhouse. Saikat
Chaudhuri, a management
professor at Wharton, believes
India faces three crucial challenges
as it strives to become a global
R&D player. _The first impediment,
which is steadily improving, is the
intellectual property regime, or
perhaps its perception,” he says.
The second challenge, according to
Chaudhuri, isthe brain drain... The
third obstacle, said Chaudhuri is the
lower levels of basic research.
_This can be achieved by investing
in R&D facilities and improving
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the research atmosphere in Indian
universities," he added.ll 1113

In the estimation of one international legal expert, Indian
industry and society will benefit from the country's
enactment of strong TRIPS-compliant patent legislation
because much has changed within India since the
enactment of the prior Patent Act of 1970. First, India's
rapid economic growth rate and expanding middle class
militate in favor of a stronger domestic branded drug
market. And, this, in turn, will likely facilitate greater
R&D related FDI that, in part, will address previously
neglected local diseases.**** Second, India has a growing
capacity for performing lower cost R&D and conducting
sophisticated clinical trials. When combined with stronger
domestic patent protection, this will contribute significantly
to Indias rate of indigenous innovation and global
competitiveness."*> Third, the TRIPS Agreement will not
adversely affect Indian consumers (e.g., with higher drug
prices) as had been previously feared. Any risks that may
later arise may be mitigated by use of the flexibilities
inherent in the agreement.***°

Jordan

Arguably, the Kingdom of Jordan has realized many
benefits since it implemented the strong intellectual
property provisions contained within the free trade
agreement executed with the U.S. in 2000. They include
level drug prices, increased access to medicines, rising
foreign direct investment, improved scientific and
innovative capacity, and a growing volume of
pharmaceutical exports.

—Jordan...saw a dramatic increase
in foreign investment from major
pharmaceutical companies. Many
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firms opened offices in Jordan or
expanded their commercial and
research  activities in  Jordan.
Jordanian exports of
pharmaceuticals increased by 33%
between 1999 and 2001. At the
same time, prices for new, patent-
protected medicines did not exceed
pre-patent prices, and the generic
industry benefited from an increase
in  foreign  investment  that
generated  work  for  these
companies. Since 2000, there have
been 32 new innovative drug
launches in  Jordan, greatly
increasing Jordanians' access to
medicines. Beyond these
innovations, the foreign direct
investment seen in Jordan from the
pharmaceutical sector — a high-
tech, knowledge-based industry —
has had the important secondary
impact of improving the science
base and clinical science, building
capacity, and helping with scientist
- . 1117
and physician retention. |l

A separate study performed by the International Intellectual
Property Institute came to similar conclusions. It found
that the Kingdom of Jordan's adoption of stronger IPRs
resulted in knowledge spillovers (acquisition of scientific
and technical knowledge) that, in turn, contributed to
substantial growth in Jordan‘s domestic health care and
education sectors, rate of employment, and national
economy, the development of new domestic clinical
research, drug trial and medical tourism***® sub-sectors, and
new export markets, the expansion of scientific and
technology cooperation with the international community,
and to greater access to medicines generally for Jordanian
citizens.!**
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Singapore

Singapore has dramatically improved its record of
intellectual property protection since the late 1990's. This
led to its removal from the U.S. Special 301 Watch List
during April 2001. Singapore's legal system, which is
based on UK common law, has provided the government
with an effective means of recognizing and enforcing
private property rights.

The Singapore government has taken the recently executed
U.S.-FTA intellectual property commitments to heart,
having enacted amendments to the national Trademarks
Act, the Patents Act, a new Plant Varieties Protection Act,
and a new Manufacture of Optical Discs Act, all of which
went into effect during July 2004. During January 2005,
Singapore's amended Copyright and Broadcasting Acts
also went into effect.  Furthermore, the Singapore
government has actively pursued civil and criminal
enforcement of counterfeit and pirated goods. According to
the U.S. State Department,

—-Singapore's new and amended IP
laws...[when]...fully

implemented...should help
alleviate ongoing problems related
to the availability of pirated optical
discs, use of unlicensed software by
businesses, the transshipment of
pirated material through Singapore,
and a cumbersome process for
removing infringing material from

Internet sites...ll

As recently reported by the editors of Foreign Direct
Investment Magazine, besides remaining one of the world‘s
leading manufacturing sectors, Singapore also
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—ays claim to the best intellectual
property (IP) regime in Asia as a
strong protector of IP rights and
signatory to all international IP
agreements. A 2003 report by
Political and Economic Risk
Consultancy ranked Singapore as
the Asian country with the lowest
risk for intellectual property
violations, ahead of Japanll

(emphasis added). 1121

Similarly, one Motorola representative has emphasized
that, while —€hina's huge cost advantages will ensure that
Motorola's plant in Tianjin continues to churn out mobile
handsets and phone components...Singapore will remain a
firm plank in the company‘s pan-Asian operations... for
high-end technologies that depend on constant refinement
by on-site engineers and full protection of intellectual
propertyll 1?2

Two management scholars have also noted the significance
of the Singapore government's decision to create an
ingtitutional environment that facilitates _trust® among
foreign and domestic parties through promotion of greater
protection of patents, contract law and private property
rights. They have found that this _trust factor' has resulted
in greater technological development and expanded science
and technology collaborations and alliances among
different companies operating within the information and
communications technology sector, and hence, contributed
to increased foreign direct investment.*'?®

Mexico, Chile and Morocco

The Governments of Mexico, Chile and Morocco have also
realized many benefits following their ratification of the
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free trade agreements each previously entered into with the
United States. For example, since their enactment of strong
intellectual property protections consistent with those
treaties, there has been a marked increase in domestic and
foreign pharmaceutical company investment in plant and
equipment and research and development in each such
country. 1?4

Indonesia

At least, one prominent official from the government of
Indonesia believes that developing countries will be better
off scientifically, technologically and economically once
they recognize that aid alone will not suffice. He
recognizes how it is both a matter of common sense and a
necessity for developing countries to create the indigenous
capacity needed to innovate and convert ideas triggered by
research and development efforts into commercially viable
market-based products that can generate domestic and
export wealth. In his view, this requires vigorous
protection of exclusive intellectual property assets.

—Once a country is aware that it has
a set of _talents that can be
cultivated and developed, it is
already looking at potential
advantage...[T]he sort of talents
we are talking about here have to
do with invention, research,
creation, art and design, culture --
covetable intellectual assets that
have a high worth...But the very
attractiveness of these assets, their
visibility as they are exposed by
today's high-powered technology,
make them extremely vulnerable.
It is this vulnerability, and the
consequent need for protection, that
make the urgent establishment of
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an efficient IP regime, and of IP
rights as a matter of course in all
countries, such an all-important
necessity.

Without proper protection, a
country's exclusive assets are as
good as worthless, because they
can be appropriated or _pirated' by
others...Thus, the  developing
countries must imperatively
develop and master a strong system
of safeguards if they want to
protect their own intellectual
resources from unlawful
appropriation by others in order to
turn  them into  marketable
_broducts', capable of generating
wealth for their own economies. IP
rights revolve entirely around this
notion of _ownership’ In other
words, a country, business or
person must be able to claim
exclusive ownership of their assets
in order to protect the latter from
exploitation by others. This notion
is central to the ability of individual
countries to make use of their
intellectual resources as

instruments of devel opment.ll 1125
Korea

Korea, as well, has apparently made some measurable
efforts to strengthen its national intellectual property
regime since being placed, during 2004, on the USTR's
Priority 301 Watchlist.'**® The USTR has recognized
Koreda's progress by lowering it from the Priority Watch
List in 2004 to the regular 301 Watch List in 2005.*%" It
has also recently (during June 2006) entered into bilateral
trade negotiations with the South Korean government in the
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hope of promoting even greater cooperation on IPR issues.
Although these negotiations have recently encountered
some unforeseen obstacles,'?® 112 130 jt s pelieved that
progress will be forthcoming.

Judging from the remarks made by at least one key official
from Korea's Ministry of Finance, it is clear that Korea
understands how important this FTA is to promote reform
of Korea's enabling environment, which is believed to be
necessary to ensure its industries future economic
competitiveness.

—Korea sees the dedl ...as a catalyst
for the kind of broader reform that
will help propel South Korea to the
next stage in its remarkable
economic transformation. _This
will help us upgrade our whole
economy — weak sectors such as
agriculture will be strengthened and
over-protected sectors such as the
film industry will be become more
competitive', [said] Kwon Tae-shin
,South Korea's  vice-finance
minister...And there will be knock-
on improvements for corporate
governance, the accounting system
and government bureaucracy. All
of these areas can meet global

standards.‘Il 13

Indeed, Korea's trade officids and academics aso
recognize how the FTA would expand bilateral industrial
cooperation, thus improving Korea's overal ability to
attract FDI and foster indigenous innovation.

—A free trade agreement with the
U.S. would help facilitate further
industrial cooperation between the
two countries and would help us
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turn the current situation around by
taking advantage of the
[innovation] potential that exists in
Asian markets...China has been
receiving the main bulk of foreign
direct investment and if this
continues, we will be sidelined by
China’, says Young Soo-gil, an
influential economist who heads
the National Strategy Institute, an

independent think-tank.Il %2

—€ommerce Minister Chung Sye-
kyun, during a meeting organized
by the Korea Chamber of
Commerce and
Industry...highlighted the long-
term benefits of a bilateral trade
pact with Washington. _An FTA
would allow the country to entice
high-tech business, as well as
research and development centers,
which are crucial for sustainable
growth,’ the minister saidll

(emphasis added). 3% 1134 1135
Test Data and Trade Secrets

Besides the U.S., other WTO members have adopted
TRIPS-consistent data exclusivity legislation.  They
include Australia**®, Chile'**’, Colombia'**®, the European
Union'®, Japan''*°, Jordan'*!, Korea,'*** Mexico™*,
Morocco™**, New Zealand™'*®, Singapore**®, Taiwan,™*’
and even China'*®. In addition, they include the parties to
the recently executed Central American Free Trade
Agreement (CAFTA), namely, Costa Rica, Dominican
Republic, El Salvador, Guatemala, Honduras, and
Nicaragua.'* Furthermore, the U.S. free trade agreements
recently negotiated with Peru™*® and Colombia'*®* contain

identical provisions protecting clinical testing data and
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trade secrets from unauthorized third party exploitation.
These provisions expressly -do -rot affect [either
country‘s| ability to take necessary measures to protect
public health by promoting access to medicines for all,
particularly in circumstances of extreme urgency or
national emergency.ll**>?

B. BRAZIL MUST EVOLVE
Brazil Suffers From an IP Identity Crisis

Economists generally recognize that the practice of
industrial and technology IP opportunism should, to some
extent, be expected. Developing countries and emerging
economies face enormous pressures to maintain an
evolutionary track in a world that continually progresses.
These pressures are exacerbated in the current information
society, which is taking shape much more rapidly than
previous globalization eras due to significant and
continuous scientific, technology and communication
advances. Consequently, in the absence of indigenous
capacity, the acquisition of advanced technologies through
opportunistic abuse of international intellectual property
laws serves as the most effective means by which such
countries may, at least initially, maintain a modicum of
forward momentum.

—Beveloping countries face
different concerns with regard to
intellectual property and
globalization. These countries have
less economically valuable
intellectual property and hence are
often significant importers of
innovative technologies and
expertise. This prospect may
trigger protectionist responses in
certain developing countries and
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tempt them to simply ignore
foreign intellectual property rights.
This is especially true because
during the period in which a patent
applies, intellectual property rights
guarantee that its owner can charge
prices substantially greater than its
marginal costs to produce the good.
Hence, recourse to piracy or
counterfeiting can significantly
reduce the costs of a given patented
product in a developing countryll

(emphasis added).1153

However, such practices cannot continue and be justified
forever. Once developing countries are able to attract
foreign direct investment (FDI), to create innovation
capacity, and to become emerging trade-based economies,
such as Brazil, they must move beyond minimal TRIPS
standards and vigorously protect IPRs — i.e., they must
grow up and evolve! 4 1195

While it may be understandable that a lack of natural and/or
human capital resources may give rise to a national sense of
inadequacy, insecurity, and urgency, such feelings, if
unchecked, could nevertheless devolve into something
much more harmful. Arguably, Brazil is now
demonstrating a type of intransigence at international
institutions, through its efforts to help reform and replace
the current paradigm of international intellectual property
law. It also refuses to enter into regional trade agreements
that require it to recognize and enforce foreign intellectual
property rights. While Brazil's bravado has garnered the
applause and admiration of less fortunate impoverished
nations and socialist-minded activists and advocacy groups,
it likely threatens the interests of most other countries, the
established global system of innovation and economic
growth, and the economic prospects for Brazil itself.
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At least one expert in clinical psychology and international
affairs'®® has evaluated Brazil‘s conduct in psychological
terms. In his estimation, Brazil is an adult that often acts
like an adolescent.**" It is suffering from an acute sense of
inadequacy, which prompts it to continualy _act-out’ on
the world stage in search of its true identity. On the one
hand, Brazil is frustrated because it is caught,
developmentally speaking, between childhood and early
adulthood. Although it has become, because of its
economic size and newfound technological potential, a
major actor (an _adult’) both in the hemisphere and in the
world, it believes that it has not yet been taken seriously
enough by older and more established actors. As a result,
Brazil (_the adult') feels that it must aggressively assert
itself (as would an _adolescent’) in international affairs to
command the respect and acknowledgement it believes it
(as an _adult') deserves. Simultaneously, however, Brazil
often finds it convenient to regress back and assume the
posture of a weak enfeebled adolescent so that the OECD
nations (_the older adults') will excuse its prior intransigent
behavior. 18

According to this expert, it is to be expected that some
OECD nations, including the United States, which have
invested much to maintain the established global order, will
insist that Brazil be punished. They are justified in
believing that this is necessary in order to teach other
adventurous emerging and developing economies (true
adolescents) a lesson. The problem, however, is that once
the Government of Brazil has _acted out’ publicly on the
world stage, its behavior has been indelibly etched in the
minds of those other governments, and cannot be erased
without considerable effort. Undoubtedly, Brazil‘s peers
and the less fortunate developing countries have taken
notice of Brazil‘s opportunistic conduct and are likely to try
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repeating its successful tactics in the future to the detriment
of the world community.***°

Lastly, this expert believes that the Brazilian government's
continued ability to exact sympathies from OECD nations
as it opportunistically acquires their technologies in the
name of public health and information sharing, has only
further reinforced its sense of invincibility and derring-do.
This, in turn, has encouraged the Government of Brazil to
persist in its opportunistic conduct to the point of
obsession. As a result, the government has become unable
to distinguish between _right' and _wrong‘, and no longer
finds it necessary to disguise its true contempt for the
current world intellectual property system. Therefore, it
has embarked on an all-out campaign of opportunism to
disrespect all intellectual property, including that created by
its own industries, even if it harms itself in the process.*®

Other Countries Will Not Pay for Brazl‘s Continued
Opportunism

The past failure and/or inability of Brazil and other
emerging economies, such as Russia, India and China (the
_BRIC' nations), and of developing countries, to vigorously
uphold the exclusive private property rights of individual
and corporate owners in intellectual property has
contributed further to OECD nations' subsidization of the
cost of global innovations. This has occurred through
payment of the higher prices charged for technology-rich
products invented, commercialized, and sold within such
countries, coupled with stiffer local enforcement of
intellectual property laws.**®* Higher prices have resulted
chiefly from OECD country industries' inability to recover
their costs of investment, let alone, to earn a reasonable
profit. Emerging and developing country governments
non-protection of IPRs, strict price controls on health care
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and other products, and allowance of parallel trade in
below-cost and illicit generic drugs and computer software
have also contributed to this problem. Arguably, price
controls, parallel trade and limited IPR protections should
be the exception rather than the rule — and that exception
should apply only to least developed countries suffering
from actual verifiable health emergencies and lacking
actual manufacturing capacity.

Since the U.S. has had the strongest enforcement of IPRs
among the OECD nations, an increasing number of know-
how-rich industries including those based within the
Member States of the European Union have continued to
relocate their R&D enterprises within U.S. borders. The
cost of innovation has thus been reflected mostly in the
higher prices of technology-rich products sold to and/or
within the U.S. These prices are higher than those paid by
consumers in other regions that offer relatively weaker IPR
protections - from Europe and Canada to emerging and
developing economies. Two cases in point are
pharmaceuticals and computer software. As the result of
BRIC and developing nation non-enforcement of IPR laws
already on the books, U.S. and other OECD member nation
industries have had no other choice but to raise the prices
of their products and services in order to recoup their costs
of investment in both R&D and commercialization, and to
earn a reasonable profit.

The insistence by socialist-minded governments, and anti-
private property and anti-market activists and academics,
that the world should essentially become _flat’, with free
and open source and universally accessible knowledge,
further encourages IP opportunism and threatens the
industries and innovation systems of OECD nations. It also
ensures that OECD nation prices for knowledge-based
products and services will continue to increase rather than
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decrease, since current company pricing strategies are
largely based on a national pricing model that must
compensate for pricing inadequacies elsewhere. In other
words, to the extent that companies based or doing business
within OECD nations have been unable to earn a
reasonable profit, or have incurred an economic loss in
developing country markets, they have had to substantially
raise their prices and to impose significantly tighter
restrictions on the use of and access given to their products
and services within their home country markets.*?

Anecdotal evidence suggests, for example, that prior to
2006, U.S. purchasers of patented/ copyrighted software
programs could often load their software onto as many as
three different computers, which enabled many families to
afford the purchase of such products. Since January 1,
2006, however, many such products are now limited to use
on only a single computer. In addition, the cost of
pharmaceuticals continues to rise and negatively impact the
cost of U.S. health care, putting it beyond the reach of
many Americans. And, while U.S. generic and _universal
access' drug laws can alleviate some of these pressures, and
open source software and other universally accessible
information technology platforms that lead to cheaper
products can temporarily provide U.S. consumers with
more _bang for the buck’, they still do not address
industry‘s long-term difficulty of securing an adequate
enough _return on investment’ to facilitate future
investments in invention and innovation.

Therefore, if the Government of Brazil and sympathetic
activists and academics are able to prevail, innovative
OECD nation industries would need to employ a global at-
or-below-cost, fixed-price, volume-based business model
that would likely be publicly supported, in some way, by
governmental subsidies or through imposition of
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international, national and/or local taxes. Pursuant to such a
model, innovative product/service providers would
essentially be _guaranteed’ a minimal national and/or
international market share in return for everyday low-
priced products and services. Indeed, while the concept of
an _advanced market commitment‘,***®* which had been
previously floated by G-8 member nations this past
February (2006) may have been embraced by
pharmaceutical companies as the least worst alternative,'**
it was, nevertheless, recently rejected for economic and
political reasons during early July 2006.11%%* 1166

If OECD nation companies cannot protect their exclusive
private intellectual property from exploitation by others,
and are unable to earn an adequate market-rate return on
investment, plus a reasonable profit to boot, they will have
less of an incentive to invent and innovate. Tax and
financial incentives such as R&D credits and subsidies and
other academic-style contests and awards are, indeed,
helpful mechanisms - but they do not compensate for the
opportunity (time) and economic costs incurred to convert
basic R&D into commercially relevant innovations.
Markets are profit-, not cost-driven. Volume-based
business models with tight profit margins are an extremely
risky investment in the long term, even if supported by
government efforts to artificially _make markets' by
providing _advanced market commitments'. Since the
natural tendency of markets is to fluctuate in response to
the sometimes volatile supply and demand of raw
materials, goods-in-process, finished products, etc., as well
as, to consumer perceptions and idiosyncrasies, it would be
extremely difficult to gauge in advance the true economic
value of such a guarantee in terms of profitability. After
all, nothing can be guaranteed forever, let alone for the
extended period of time that may be required to develop,
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manufacture and distribute a successful life-saving drug to
needy patients free of complications.

Consequently, with governments regulating company profit
margins internationally and domestically without truly
guaranteeing markets for more than the short-term, a
company'‘s (and investors') incentive to enter into any such
arrangement is likely to disappear very quickly.™® In fact,
top-down government _market-making® mandates, no
matter what form they assume, including newly proposed
_patent buy-outs','**® **provide even greater disincentives
to invest and innovate in the longer term, unless, of course,
they can be manipulated by a desperate industry as
disguised protectionist devices. Rather, what is most
needed is a national bottom-up, market-first approach
towards innovation. This is not rocket science, but simply,
human nature.**"

Unless all countries, including Brazil, work together to
protect IPRs globally, invention, innovation, consumer
prices, and public access to critical new life science and
information technologies will likely suffer. This could
conceivably result in a significant cost-of-living increase
for, and a measurable diminution in the quality of life of,
OECD as well as developing nation citizens that will be
difficult for them to bear. Presently, the Brazilian ruling
party’s opportunistic behavior is perceived by Brazilian and
foreign industry and by OECD nation citizens to threaten
their future interests and livelihoods. If common Brazilian
citizens also start believing that this is true, it is likely to
trigger a very painful domestic political backlash against
the current Brazilian government.

Brazil, an emerging economy and an aspiring global power,
has arrived at the stage in its development where it is
expected to exercise prudence and responsibility in its
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domestic and international affairs. Therefore, the
Government of Brazil must choose the _right' path by
pursuing innovation rather than opportunism.**’*
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ENDNOTES

! See, e.g., William New, -UN Researcher Envisions Framework for IP,
Innovation and Developmentll, Intellectual Property Watch (9/6/06), at:
(http://www.ip-

watch.org/weblog/index.php?p=392&res=1280&print=0 ). This article
proudly reports about a new survey conducted by —Padmashree Gehl
Sampath, a researcher at the United Nations University — MERIT in the
Netherlands. Basing her findings largely on the controversial April
2006 report issued by the World Health Organization Commission on
Intellectual Property Rights, Innovation and Health (CIPIH), discussed
later in this article, this researcher concludes that intellectual property is
not essential for innovation. —“While intellectual property policy is a key
element of innovation policy, _the focus has been selective, and has
placed too much emphasis on one or the other‘...The link between
intellectual property and innovation is _very nuanced’, she said...and
depends on a variety of factors. Gehl Sampath has been collecting
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surveys in the developing world, including an extensive one of the
pharmaceutical industry in India. There, most of the firms are small to
medium-sized, but a few have gained international stature. The big
firms have begun to pursue intellectual property rights as they move
from unregulated to regulated markets through exports, she said. But at
[a September 4] event sponsored by the South Centre, Gehl Sampath
said intellectual property rights contributed little to the rise off the
Indian pharmaceutical industry, though that might be changing with
India’'s accession to the World Trade Organization Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS). _| think
the Indian pharmaceutical industry would have proceeded more or less
in the same direction without intellectual property protection’, she said.
But an emphasis on innovation is necessary for firms to move from the
status quo, she added. Innovation, the process of acquiring
technological knowledge and building on it, requires a variety of
market and non-market institutions. It is not science or technology or
invention, but rather the application of knowledge, she said. Gehl
Sampath said that in general, _| do not think IP is very important for
development’. Intellectual property is only of use to nations once they
reach a particular state of development, she said, as history has
shown...Gehl Sampath also said that while patents can create markets
for technology, there is little evidence that developing country
researchers are on equal footing to those in developed countries. _IP
regimes and liberal trade will help to tackle underdevelopment only
when the market for information (as facilitated by IPRs) are balanced
with other non-market incentives for innovation. For instance, R&D
subsidies, tax exemptions, promotions for scientists’, she said...Gel
Sampath said a difference between intellectual property and innovation
is that IP is dominated by the market failure argument, and that the key
source of technological advance, research and development, suffers
from the _twin failures of uncertainty and low appropriability*. This
means that policy intervention is necessary to correct low investments
into socialy useful information, she saidll (emphasis added). Ibid. See
also Padmashree Gehl Sampath, —tndia's Product Patent Protection
Regime: Less or More of _Pills For the Poor‘ 2l UNU-MERIT Working
Paper Series #2006-019, United Nations University (2006) at:
(http://www.merit.unu.edu/publications/wppdf/2006/wp2006-019.pdf );
Padmashree Gehl Sampath, —thdian Pharma Within Global Reach?ll
UNU-MERIT Working Paper Series #2006-031, United Nations
University (2006) at:
(http://www.merit.unu.edu/publications/wppdf/2006/wp2006-031.pdf

)-
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2 The U.S. is the world‘s largest humanitarian aid donor, providing
$3.3 hillion in 2003. It also isthe world' s largest source of bilateral and
multilateral support to combat HIV/AIDS, malaria, and other infectious
diseases, including $2.4 billion in international HIV/AIDS
programs...Yet the U.S. is often criticized for not providing enough
resources for development. The basis for this criticism is the theory that
if only aid flows increased, developing countries would achieve
economic growth and development. Economic analysis and the histori-
cal record do not support this reasoning. The United States and other
donor nations have spent over $2.3 trillion on bilateral and
multilateral development assistance (in 2003 dollars) since 1960 to
help poor countries attain economic growth and prosperity—about a
fourth of it in sub-Saharan Africa. Few recipients have achieved
substantial improvements in per capita income, and in no case has a
development success story been clearly attributable to economic
assistance. The evidence provided by numerous studies indicates
that this failure is due not to insufficient funds, but to the poor
policies of recipient countries...[A]bout half the countries in sub-
Saharan Africa experienced negative growth in real per capita incomes
despite hundreds of billions of dollars in aid invested over the past two
decades. Instead of desperately needed economic growth, sub-Saharan
African as a region saw a decline in per capita GDP from $575 in 1980
to $536 in 2004 (in 2000 dollars)...[W]ithout high, sustained levels of
economic growth, sub-Saharan Africa will not close the gap with the
developed countries. The poor growth record undermines improve-
ments in human development as well. World Bank estimates indicate
that sub-Saharan Africa will require annual growth of 7 percent to
halve severe poverty—one of the United Nations' indicators for the
Millennium Development Goals (MDGs)—hby 2015...With the support
of donors and private-sector innovations in medicine, science, and
agriculture, sub-Saharan Africa has experienced improvements in
literacy, school enrollment, infant mortality, and life expectancy
(although it has decreased since its 1990 high of 50 years to 46 years
due to AIDS and the higher incidence of other diseases such as
malaria). However, in most cases, these improvements have fallen short
of advances elsewhere in the developing world because poor economic
growth erodes the resources governments and individuals have to invest
in improving these indicators. While foreign assistance may be able to
finance short-term improvements, these achievements are transitory
without economic growth to sustain and improve upon them...the
record discussed above clearly shows that large disbursements of
development assistance did not lead to the economic growth in sub-
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Saharan Africa that many aid advocates envisioned. However,
achieving high per capita economic growth is possible even in low-
income countries. This fact is illustrated by successful development by
countries in East Asia. Per capita GDP in East Asia and the Pacific was
lower than in sub-Saharan Africa in 1960 but has since far eclipsed
sub-Saharan Africa. How did this happen? Economic studies indicate
that sound economic policies, the rule of law, and good governance are
the key. Over the past decade, economic studies have concluded that
economic freedom, good governance, and the rule of law are key
drivers in promoting economic growth and reducing poverty. A 1997
World Bank analysis of foreign aid found that, while assistance
positively affects growth in countries with good economic policies
(free markets, fiscal discipline, and the rule of law), countries with
poor economic policies did not experience sustained economic growth
regardless of the amount of foreign assistance received...Why would
economic freedom, globalization, and the rule of law contribute to
economic growth? Rigid labor policies, high regulation and bureau-
cratic red tape, high official taxation, corruption, and trade barriers are
obstacles that create a drag on economic growth. The greater the level
of government intervention in the economy, the lower the
probability that individuals, investors, and businesses will be able
to prosper because costs on private economic activity become
higher. This leads talented people to leave the country for more
advantageous opportunities or to engage in activities that do not
contribute to GDP (such as government service) and enrich
themselves through rent seeking and corruption. The practical
result is that countries with anti-market economic policies and bad
governance are more likely to be poor, to be isolated from the
international economy, and to find it more difficult to escape that
poverty.[The Heritage Foundation has been analyzing the effect of
economic freedom on development for many years...The centra
product of this research is the Index of Economic Freedom, co-
published annually by The Heritage Foundation and The Wall Street
Journal. The Index analyzes 50 economic indicators in 10 independent
factors: trade policy, fiscal burden of government, government
intervention in the economy, monetary policy, capital flows and foreign
investment, banking and finance, wages and prices, property rights,
regulation, and informal market activity. Those 10 factors are graded
from 1 to 5, with 1 being the best score and 5 being the worst score.
Those scores are then averaged to give an overall score for economic
freedom. Countries are designated —freell —mostly freell —mostly
unfreg,l and —repressedl based on these overall scoresl (emphasis




311

added). See Brett D. Schaefer, -How Economic Freedom Is Central to
Development in Sub-Saharan Africall, Heritage Lecture #922 Heritage
Foundation, (2/3/06), at:
(http://www.heritage.org/Research/TradeandForeignAid/hl922.cfm ).

¥ _Even though President George W. Bush has pledged to double aid to
Africa by 2010 and the Group of Eight industrialized nations agreed to
cancel the debt of 18 of the poorest countries in the world, these noble
financial commitments are woefully insufficient...A recent World
Bank study has found that micro-enterprise investment for
entrepreneurial activities is much more successful in helping poor
families achieve economic prosperity than traditional foreign aid.
What we need is a new type of Peace Corps, an _Entrepreneurial Corps
of faculty, students, and business leaders...in partnership with African
entrepreneurs...This would satisfy America’'s Millennium  Goal
obligations...Il See Kyle Usrey, -An Opportunity to Unleash African
Entrepreneurshipll, Financial Times Comment (8/24/06), at p. 9.

* _The American understanding of freedom—based on the right of the
individual to —Hfe, liberty, and the pursuit of happinessll as expressed in
the Declaration of Independence—is often quite different from
definitions embraced by other countries, particularly those from a
Communist, Socialist, or even Continental European tradition. In
economic rights, the Anglo—Saxon and Continental European traditions
tend to come into direct conflict. The Anglo—Saxon tradition of Adam
Smith and John Stuart Mill asserts that economic and political
freedoms are indivisible, that they adhere to the individual and his
enlightened self-interest, and that one cannot exist without the other.
Political freedom in the absence of economic freedom becomes a mere
token and does not involve the exercise of real individual choice or
power. Economic freedom in the absence of political freedom can
exist only up to a point, beyond which it becomes a threat to the
political leadership of the moment. Emphasis on one or the other tends
to endanger bothll (emphasis added). See Helle C. Dale, -Economic and
Political Rights at the U.N.: A Guide for U.S. Policymakersll, Heritage
Backgrounder #1964, Heritage Foundation  (8/30/06), at:
(http://www.heritage.org/Research/WorldwideFreedom/bg1964.cfm ).

> In addition to its efforts to help reform the World Trade
Organization's (WTO's) Trade Related Aspects of Intellectual Property
Rights (TRIPS) Agreement, Brazil has also endeavored to expand its
_open source' paradigm to biotechnology, chemistry, music, art, and
science and know-how in general, through various United Nations
agencies: the UN Education, Science and Cultural Organization —
UNESCO; the UN World Intellectual Property Organization (WIPO);
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the UN International Telecommunications Union (ITU) — World
Summit on the Information Society (WSIS); the UN World Health
Organization (WHO); the UN Convention on Biological Diversity
(CBD)/ United Nations Environment Program (UNEP); the United
Nations Development Program (UNDP); and the UN Human Rights
Commission (UNHRC) . In each case, the purpose and effect is to
promote national development and prepare Brazilian industry for
international trade by opportunistically exploiting, even violating,
international trade rule flexibilities for however long it takes to secure
Brazil‘s economic and technological independence.

® Brazil has related acquisition of technological and scientific R&D
know-how with the UN notion of sustainable development, as concerns
both the healthcare and ICT sectors. For example, the Brazilian
government's Green Book on the Information Society explains how
critical ICT sector know-how is to Brazil's future global
competitiveness and national welfare. —Fhe goal of the Information
Society Program is to integrate, coordinate and foster actions for the
utilization of ICT, in order to contribute to the social inclusion of all
Brazilians in the new society and, at the same time, help the country‘s
economy secure the necessary conditions to compete on the global
market...Research and development: knowledge is the wealth of
nations...The new economy requires continual development and
command of new learning and skills. Within this context, it's
particularly strategic to possess advanced knowledge of ICT that today
are in the center of the dynamics of innovations and are a primordial
factor to bolster economic competitiveness. Considering the accelerated
evolution of the global technological scenario, Brazil must have
flexible and dynamic programs to foster research, focused on the
mastery of key technologies, for the development of Brazilian
industry...In order to be able to keep up with the rapid speed of
development of the global technical-productive base, the country must
still maintain a consistent policy of investment in human resources, of
modernization of the scientific-technological infrastructure, of support
for greater integration between universities and private initiative, and of
active international cooperation...For Brazil, a country with rich and
strategic natural reserves, the prospect of sustainable development is a
basic aspect that must to be incorporated into its project for an
information society...With the support of ICT, it's possible to create
advanced systems and services of information and of prevention against
environmental threats that can assist, as well as serve as a warning, for
the formulation of government policies, business strategies and social
assistance actions. With the new medias and electronic networks, more
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favorable conditions are also created to provide greater information to
the public and raise public awareness in respect to the need to preserve
the environment, environmental education, and national and
international cooperation in this area, facilitating the implementation of
a more sustainable model of developmentll (emphasis added). See
—Chapter 1: The Information Societyll, Information Society in Brazil:
Green Book, Implementation Group of the Information Society
Program (Programa Sociedade da Informacao (Soclnfo), Ministry of
Science and Technology (2000), at pp. 31-32.

" Fhe assumptions, tools and frameworks that leaders have used to
make decisions over the past decade appear inadequate. It is imperative
for leaders of all walks of life to develop new capabilitiesll. See e.g.,
—Creativityll, Radar Magazine, SustainAbility (April 2006), at p. 2,
quoting Professor Klaus Schwab, at:
(http://www.sustainability.com/insight/radar-article.asp?id=264).  See
also pp. 3-4, 12, 15, and 25 Ibid.

® The notion of sustainable development was effectively
_mainstreamed' at the United Nations Conference on Environment and
Development (UNCED) convened in Rio de Janeiro in June 1992 (_the
Earth Summit'). UNCED produced the Rio Declaration on
Environment and Development, a non-binding set of broad principles
and a non-binding agreement called Agenda 21, which is essentially a
global action plan to achieve sustainable development.

° Fhe US Trade Act 1974 established a link between IPR protection
and trade. However, for a long time, at the international level, there was
no consensus about such a link. Developing countries were concerned
about their own development. They claimed that transfer of technology
was needed for development. They also pointed out the risk of being
obliged to patent inventions related to public health and nutrition
(UNCTAD 70).Il See Dr Barbara Rosenberg, Director, Secretariat of
Economic Defence, Brazilian Ministry of Justice, Presentation Made at
-Workshop: Global Intellectual Property From a Brazilian
Perspectivell, University of Oxford Centre for Brazilian Studies
(11/4/05), at:
(http://www.brazil.ox.ac.uk/confreports/IP%20report%20final 3.pdf ).

% See Martin Khor, —Globalization and the Crisis of Sustainable
Developmentll United  Nations  University  (2002), at
(http://www.unu.edu/interlink/papers/WG1/Khor.doc ).

' _The United Nations Conference on Environment and Development
(UNCED) was a historic watershed that raised hopes of people around
the world of the emergence of a new global partnership. This new
partnership, arising from the _Spirit of Rio', would change the present
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course of international relations, tackle the growing global environment
crisis and simultaneously strive for more equitable international
economic relations that would be the basis for promoting sustainable
development globally and in each country... It generated an
international community, of governmental, non-governmental, and
inter-governmental officials, agencies and individuals, that shared an
understanding (however tentative) of the integrated nature of
environment and development, and a recognition that in the next few
years there was the crucial need and the unique window of opportunity
to change the course of history, in order to save Humanity and Earth
from environmental catastrophe and social disorderll (emphasis
added). See Martin Khor, —Effects of Globalisation On Sustainable
Development After UNCEDII Third World Network (May/June 1997),
at: (http://www.twnside.org.sg/title/rio-cn.htm).

12 Sustainable development, as so defined, reflects the fears of Thomas
Malthus and remains a vague and _tired’ concept that essentially means
_development that is consistent with future as well as present needs. A
more recent dire Malthusian prognostication was reported by the UK
Guardian on March 30, 2005. —Fhe human race is living beyond its
means. A report backed by 1,360 scientists from 95 countries — some
of them world leaders in their fields — today warns that almost two-
thirds of the natural machinery that supports life on Earth is being
degraded by human pressure. The study contains what its authors call
_a stark warning' for the entire world. The wetlands, forests,
savannahs, estuaries, coastal fisheries, and other habitats that recycle
air, water and nutrients for all living creatures are being irretrievably
damaged. In effect, one species is now a hazard to the other 10 million
or so on the planet, and to itself. _Human activity is putting such a
strain on the natural functions of Earth that the ability of the planet's
ecosystems to sustain future generations can no longer be taken for
granted’, it says..._In many cases, it is literally a matter of living on
borrowed time'll (emphasis added). See Tim Radford, —Fwo-Thirds of
World's Resources _Used Up'll, UK Guardian (Mar. 30, 2005). Indeed,
the United Nations recently issued a report on collective global threats
that cited the need to achieve sustainable development to ensure global
collective security. This was emphasized within the FIRST of the
report's many sections identifying and discussing collective global
threats. As the report reveals, however, the attainment of sustainable
development and economic growth are two distinct goals. See -A
More Secure World - Our Shared Responsibility — Report of the High-
level Panel on Threats, Challenges and Changell (2004), at paragraphs
52-59, at: (http://www.un.org/secureworld/report2.pdf ).
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3 American internationalists (apologists) believe that it is absolutely
necessary to begin rehabilitating America’'s image internationally,
which, they allege, has been sullied by the foreign policy initiatives of
the current presidential administration. To do so, they call upon
Americans to collectively concede their _exceptionalism' as a nation
without peers, as well as, to sacrifice their inalienable individual
constitutionally guaranteed private property rights, including
intellectual property rights, for the benefit of developing countries and
in furtherance of global harmonization. This doctrine of American
internationalism is likely to have negative repercussions for the United
States, which holds most of the know-how and technologies that the
world wishes to obtain. See, e.g., -€ongressman to Secretary Leavitt on
WHA R&D Resol utionll IP-Health (5/19/06), at:
(http://lists.essential.org/pipermail/ip-health/2006-May/009569.html);

(http://www.cptech.org/ip/health/who/59wha/congress05192006.pdf ).
This letter was signed by three well-known congressional Democrats:
Tom Allen-D. ME; Lloyd Doggett-D.TX; and Dennis Kucinich-D.OH;
one Independent: Bernard Sanders-1.VT; and one Republican: Dan
Burton-R.IN. It restates the arguments made by Brazil‘s socialist ruling
party and international health activists, such as James Love and Ralph
Nader. Coincidentally, the U.N. World Health Organization also
happens to embrace these arguments. The position these politicians,
bureaucrats and activists have articulated threatens to weaken the U.S.
system of exclusive private property rights, especially intellectual
property rights, and America's competitive advantage in international
trade. By advocating in favor of internationalizing health-related
technology R&D through means of a UN-style _public-private
partnership’ R&D treaty, these congressman and activists would
obligate the U.S. government to follow UN dictates to instruct U.S.
companies how they may conduct basic research and development and
how much profit they can make commercializing inventions based on
federally-funded R&D. Consistent with the WHO CIPIH's position,
the letter's supporters reason that intellectual property rights, by
themselves, are insufficient to promote an adequate economic incentive
for U.S. industry to commit significant funds to research and
development of drugs, medical treatments and technologies that benefit
third world country citizens, but don‘t explain why that is necessary if
the companies can't make a profit doing so. They also alege that the
WHO proposal for an international R&D treaty, first proposed by Love
and Nader, will actually reduce the cost of drugs to U.S. citizens
because other countries' governments would be obligated under such a
treaty to pay their fair (_equitable') share of R&D costs, which they
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would derive by taxing industry and citizens. However, they do not
provide evidence that this would actually occur, because no such
evidence exists. These proposals are idealistic and unworkable at best,
and misrepresentative at worst. The recommendations set forth in this
letter would essentially amount to another hidden tax on American
consumers. They also would violate the U.S. Constitution — i.e., it
would result in a government _taking® of private property for _public
use'’ without _just compensation’, in much the same way that U.S.
Supreme Court Justice Stevens' magjority ruling in last year's highly
controversial Kelo decision would deny individual citizens their private
real property rights by providing government with broad discretion to
exercise its eminent domain power via regulation. Furthermore, once
this international/national template (framework) is established, it will
then likely be applied to the U.S. information and communication
technology (ICT) sectors. Apparently, at least one US-based
_internationalist'-minded foundation is not very worried about
weakening U.S. constitutional property right protections, nationally and
abroad, and has recently awarded the NGO operated by health and
environmental activists James Love and Ralph Nader a $500,000 start-
up grant. Their NGO, Knowledge Ecology International was formerly
known as CPTech.. See Judy Sarasohn, -An Honor and a Boon for
Nine Nonprofitsll, Washington Post, The Federal Page (8/24/06), at p.
Al9.

Y American _internationalists include business leaders, as well. In a
recent Financial Times op-ed article, IBM chief executive Sam
Palmisano argues in favor of more globally, and thus, culturally
integrated multinational companies that open up access to and freely
share technologies and business standards with other countries and their
industries, which are now made more easily available by the evolving
global information technology and communications infrastructure. He
reasons that such information and technology sharing (give-aways)
would enable such companies to —eonnect more intimately with
partners, suppliers and customers, and most importantly...to engage in
multifaceted collaborative innovation. This kind of innovation is much
more than the creation of new productsl, he states. -+ is also how
services are delivered... This kind of innovation changes how business
processes are integrated, how companies and institutions are managed,
how knowledge is transferred, how public policies are formulated —and
how enterprises, communities and societies participate in and benefit
fromit al...Today, innovation is inherently global...But shifting to the
model of globally integrated enterprises also presents big challenges for
leaders in every sector of society...This will mean significant changes
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in organizational culture, new forms of partnership among multiple
enterprises and segments of society and new standards for managing a
complex marketplacel In other words, companies will have many
masters, _including _and beyond governments (see below)*.
Interestingly, if U.S. companies don‘t subscribe to his thinking, the
alternative is unthinkable. —Fhese changes will take time. But the
alternative to global integration is not appealing: left unaddressed, the
issues surrounding globalization will only grow. People may
ultimately elect governments that impose strict regulations on trade or
labour, perhaps of a highly protectionist sort. Worse, they might
gravitate toward more extreme forms of nationalism, xenophobia, and
anti-modernism [a oblique reference to terrorism] Il (emphasis added).
See Samuel Palmisano, —Multinationals Have Been Supercededll,
Financial Times (6/12/06), at p. 15. The editors of the Financial Times,
of course, picked up on this rhetoric. -Sam Palmisano, head of
International Business Machines, today calls on multinationals to
evolve into a new type of corporation if they are to avoid an anti-
globalization backlash that leads to the election of governments hostile
to the interests of big businessl (emphasis added). See Francesco
Guerrera and Richard Waters, +BM Chief Wants End to Colonial
Companiesll, Financial Times (6/12/06), at p. 1. It is arguable whether
Mr. Palmisano is actually apologizing for the success of American
capitalism/globalization, and that he actually recommending that
Americans sacrifice their technologies and innovations (i.e., their
constitutionally protected private property rights) for the greater good
of global society to avoid mass anti-globalization activism. *See also,
—How to Regulate the Global Corporationll, Editorial, Financial Times
(6/13/06), at p. 14. -Mr. Palmisano's principal suggestion is to develop
a global regulatory system through better cooperation between
regulatory agencies (as apposed to creating a single behemoth).
Companies might operate globally diverse supply chains. But they are
still technically domiciled in one place and beholden to one set of
shareholders. It should be the task of politicians everywhere to
encourage greater cooperation between jurisdictions and to improve
corporate governance. But this can only be part of the answer. As the
world continues to integrate, reconciling tensions between efficient
global economics and local democratic politics will test everyone's
imagination.|l 1bid.

1> Some American economists, as well, fall into the internationalist-
apologist camp, such as Joseph Stiglitz, a well-known spokesperson
for _political liberalism' (socia justice, environmentalism). According
to a recent New York Times book review, Stiglitz' new book entitled,




318

—Making Globalization Workll, focuses on how —reoliberal economics
— derided as _market fundamentalism' or the _Washington
consensus — vandalized the developing worldll (emphasis added). It
also describes how —smart people in Washington and New York with
the correct ideas can help set the world right... Dr. Stiglitz's vision for
more equitable globalization — with caveats about the toughness of
the task — entails freer trade (no more loopholes for rich countries or
corporate  lobbies), curtailed intellectual property rights
(—monopoliedll) and green accounting (factoring resource depletion
and ecological damage into G.D.P.). It also means more transparency
in international finance (to curb corruption), debt forgiveness
(foolhardy creditors must take responsibility, too) and democracy (less
secretive procedures opened to nongovernmental organizations and
others). _It seemed terribly unfair,’ he writes, _that in a world of
richness and plenty, so many should live in such poverty." Unfair it is.
Designing a new global trade regime is a snap for Dr. Stiglitz. But how
might it be put into place?... Often, he exhorts. _Rich countries,’ he
writes, _should simply open up their markets to poorer ones, without
reciprocity.” As for global enforcement of rules, _what is needed is an
international tribunal.” Would its judges be appointed or elected?
Would there be some disincentives, too, for global class-action suits?
Details omitted. There is another catch. Developing countries, after
getting their _fair share,’ must _use the money well,' he writes. So
they'll need nonkleptocratic governments, uncensored media, enforced
property rights, the rule of law. How to acquire them? He wants
_developed country governments to provide role models, and to inhibit
the collusion in malfeasance abroad. Intent on championing
regulation over an _unfettered’ market, he turns to postwar Japan
and South Korea as examples of how governments can pilot an
economic boom, though this view has been undermined on empirical
grounds. He commends China for go-slow liberalization, without
noting that the late-70's dismantling of peasant communes was a
liberalizing big bang or that critics inside China today accuse the
central government of abandoning economic liberalization, under the
guise of gradualism, to gorge on the spails of officell (emphasis added).
See Stephen Kotkin, —Aiming to Level a Globa Playing Fieldll, New
York Times, Off the Shelf (9/3/06), at:
(http://www.nytimes.com/2006/09/03/business/yourmoney/03shelf.htm
I?_r=2&oref=slogin&oref=slogin ). See also Joseph Stiglitz, We Have
Become Rich Countries of Poor Peoplell, Financial Times Comment
(9/8/06), at p. 11. -We see an unfair global trade regime that impedes
development and an unstable global financial system in which poor



http://www.nytimes.com/2006/09/03/business/yourmoney/03shelf.html?_r=2&oref=slogin&oref=slogin
http://www.nytimes.com/2006/09/03/business/yourmoney/03shelf.html?_r=2&oref=slogin&oref=slogin

319

countries  repeatedly find themselves with unmanageable debt
burdens...Globalization seems to have unified so much of the world
against it, perhaps because there appear to be so many losers and so
few winners...Growing inequality in the advanced industrial countries
was a long predicted but seldom advertised consequence: full economic
integration implies the equalization of unskilled wages throughout the
world...Unfettered globalization actually has the potential to make
many people in advanced industrial countries worse off, even if
economic growth increases...The Scandinavian countries have shown
there is another way. Investment in education and research and a
strong safety net can lead to a more productive and competitive
economy. At the core of many of globalization's failures is a smple
fact: economic globalization has outpaced the globalization of politics
and mindsetsll (emphasis added). Ibid.

' _th November 2004, Brazil and Argentina alleged that WIPO [the
World Intellectual Property Organization] even though being a UN
Agency - was not acting in accordance with the Millennium
Development Agenda goal. A development agenda was co-sponsored
by a group of other twelve countries, referred to as the Group of
Friends of Development. The GFD proposed reforms at WIPO to
guarantee a transparent, pro-development and balanced agenda for
WIPO's mandate, governance, and norm-setting, as well as equal
representation in the Organization's activities, and increase access to
knowledge and technology, together with technical assistance programs
to harmonize developing countries' legislation to the standard of
developed countries!l See —ntroduction - Workshop: Global
Intellectual Property From a Brazilian Perspectivell, University of
Oxford Centre  for Brazilian Studies (11/4/05), at:
(http://www.brazil.ox.ac.uk/confreports/IP%20report%20final3.pdf ).

" The doctrine of sustainable development is arguably a social welfare
doctrine. While it has been advertised as a triad entailing three primary
concerns — environment, social and economic — it nevertheless
continues to be described in a negative fashion that ignores the
economic component, and as a necessary remedy to the failures of free
market capitalism, unbridled economic growth, rapid technological
innovation and strong legal protection of proprietary contract and
intellectual property rights. The implication is that these pursuits are
inherently inconsistent with sustainable development, which must
instead focus primarily on ensuring health and environmental
protection on a global level through wealth, health and other _know-
how' redistribution. Indeed, the negative paradigm of sustainable
development emphasizes how the new millennium presents many
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dangerous challenges (global hazards) that must be met by slower
economic and technological growth and development, and expansive
pro-environment and health policies that have primacy over economics.
Hence, there is always an urgent need for more and more ant-market
regulations and related technical standards that effectively weaken
individual private property rights, and for more social standards and
third-party audit and verification schemes (accountability mechanisms)
to implement them. The EU, Brazil and other developing nations
(former European colonies) have increasingly called upon World Trade
Organization and United Nations member governments to infuse this
negative notion of sustainable development into the established
international legal order for purposes of changing it. See Lawrence A.
Kogan, —Precautionary Preference: How Europe's New Regulatory
Protectionism Imperils American Free Enterprisell, Institute for Trade,
Standards and Sustainable Development, Inc. (July 2005), at p. 93, at:
(http://www.itssd.org/White%20Papers/PrecautionaryPreference-
EURegProtectionism-FULLVERSION.pdf ).

¥ In a very revealing 2001 interview, Reason Magazine questions
Stanford economist Paul Romer about how to deal with anti-
globalization protestors who don't understand the New Growth Theory
of developmental economics he has articulated. -How would you
convince protestors of the benefits of globalization? [As stated by
Romer,]..._First, just look at the facts. The protestors are amazingly
ignorant about what has happened in terms of, say, life expectancy. Life
expectancy for people in the poorest countries of the world is now
better than life expectancy in England when Malthus was so worried
about it. Then you look at the variation of experience between the poor
countries that have done best and the ones that have done worst, and try
to see what the correlations are. Which countries did best? Was it the
countries that adopted the market most strongly, embraced foreign
investment, and tried to adopt property rights? Or was it the other
countries? The evidence again is clear. One of the untold stories about
the '80s and ‘90s was the really dramatic turnaround in the developing
world that took place on this issue. If you track the legislative history
on foreign investment, you see a colonial legacy, even as late as the
‘70s, where developing countries have laws designed to keep
corporations out. Then there's this dramatic turnaround as they saw the
benefits that a few key economies received by inviting in foreign
investment. It's not the people from the developing world who are
making the argument that Nike is a threat to their sovereignty or well-
being. It's people in the United Sates. The people in the developing
world understand pretty clearly where their self-interest lies...For
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Europe and the United States, | think we need to be thinking very hard
about how we can restructure our institutions of science. How can we
restructure our system of higher education? How can we make sure that
it has the benefits of vigorous competition and free entry, especially of
those bright young people who might do really different kinds of
things? We should not assume that we've aready got the idea
institutions and the only thing we need to do is just throw more money
at them. Unfortunately, I think a lot of countries have a long way to go
to catch up to the state where we are in the United States -- and I‘m not
that happy about where we are in the United States. Many European
countries simply have not recognized the power of competition
between institutions. So they have monolithic, state-run university
systems. That stifles competition between individual researchers and
slows down the whole innovative process. They also need to let people
move more flexibly from the university into the private sector and
back. This is something that many countries watching venture capital
start-ups have become aware of, athough they‘ve been slower to get
their ingtitutions to adjust'll (emphasis added). See —Rost-Scarcity
Prophet - Economist Paul Romer on Growth, Technological Change,
and an Unlimited Human Futurell, Interview with Ronald Bailey,
Reason Magazine (Dec. 2001), at:
(http://www.reason.com/0112/fe.rb.post.shtml).
9 See Lawrence A. Kogan, —Enlightened Environmentalism or
Disguised Protectionism: Assessing the Impact of EU Precaution-
Based Standards on Developing Countriesll, National Foreign Trade
Council (April 2004), at:
(http://www.wto.org/english/forums_e/ngo_e/posp47_nftc enlightened
e.pdf ); Brett D. Schaefer, -How Economic Freedom Is Central to
Development in Sub-Saharan Africall, Heritage Lecture #922, supra.
% _} do not assert that men living in democratic communities are
naturally stationary; | think, on the contrary, that a perpetual stir
prevails in the bosom of those societies, and that rest is unknown there;
but | think that men bestir themselves within certain limits, beyond
which they hardly ever go. They are forever varying, altering, and
restoring secondary matters; but they carefully abstain from touching
what is fundamental. They love change, but they dread revolutions.
Although the Americans are constantly modifying or abrogating some
of their laws, they by no means display revolutionary passions. It may
be easily seen from the promptitude with which they check and calm
themselves when public excitement begins to grow alarming, and at the
very moment when passions seem most roused, that they dread a
revolution as the worst of misfortunes and that every one of them is
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inwardly resolved to make great sacrifices to avoid such a catastrophe.
In no country in the world is the love of property more active and
more anxious than in the United States; nowhere does the majority
display less inclination for those principles which threaten to alter, in
whatever manner, the laws of property. | have often remarked, that
theories which are of a revolutionary nature, since they cannot be put in
practice without a complete and sometimes a sudden change in the
state of property and persons, are much less favorably viewed in the
United States than in the great monarchical countries of Europe; if
some men profess them, the bulk of the people reject them with
instinctive abhorrence. | do not hesitate to say that most of the maxims
commonly called democratic in France would be proscribed by the
democracy of the United States. This may easily be understood: in
America men have the opinions and passions of democracy; in Europe
we have dill the passions and opinions of revolutionll (emphasis
added). See Alexis de Tocqueville, Democracy in America, Book II,
Chap. XXI -Why Great Revolutions Will Become More Rarell, at:
(http://xroads.virginia.edu/~Hyper/DETOC/ch3 21.htm ). Perhaps
these observations hold equal relevance today, among those concerned
about promoting economic and political freedom abroad in order to
quell the modern day threat of international terrorism.

2l Remnants of old socialist/communist thinking, such as statism,
privileged elitism, paternalism, and an _above the law ethic' for the
privileged elite continue to pervade Latin American countries,
including Brazil. Such thinking is practiced by ideological political
groups that take advantage of Brazil's high illiteracy rates and poor
access to information. Civil society also has a growing influence
within Brazil and it often manipulates public opinion by distorting
factual truths. In some cases, civil society works cooperatively with
entrenched socialist governments to resurrect the failed _property-less
society of prior Marxist periods. This can prevent countries like Brazil
from promoting recognition and enforcement of private IPRs in order
to meet the challenges of the current science and technology era. See
Antony P. Mueller, —Fhe Ghost That Haunts Brazilll, Ludwig Von
Mises Institute (8/5/02), at: (http://www.mises.org/story/1020);
Augusto Zimmermann, —+n Brazil The Law Is Never For You When
You Have Friendsl, Brazzil Magazine (1/23/06), at:
(http://www.brazzil.com/content/view/9509/78) and
(http://www.hacer.org/current/Brazil096.php ); Augusto Zimmermann,
—Fhe Brazilian Landless Movement Won't Rest Until They Get Their
Revolutionll, Brazzil Magazine (10/25/05), at:
(http://www.brazzil.com/content/view/9449/79) and
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(http://www.hacer.org/current/Brazil087.php); Augusto Zimmermann,
-Who Will Save Democracy in Brazil? The Left Has Shown That It
Won'tll, Brazzil Magazine (/11/06), at:
(http://www.brazzil.com/content/view/9503/78); Augusto
Zimmermann, -t Brazil Work Is A Dirty Word Unless You Hold
Public Officell, Brazzil Magazine (2/3/06), at:
(http://www.brazzil.com/content/view/9517/78) and
(http://www.hacer.org/current/Brazil097.php); Aleksander Boyd, —S&o
Paulo Forum: The Backbone of Communism & Terrorism Spread in
Latin America — Interview With Olavo de Carvaholl, VCrisis
(11/21/05), at:
(http://www.vcrisis.com/index.php?content=letters/200511210932) and
(http://www.olavodecarvalho.org/textos/vcrisis_interview_1.htm).

22 _one would not be mistaken to assert that, although Brazil
constitutes the largest Catholic country in the world, the Brazilian
clergy comprises one of the main ruling groups that have done its
uttermost to undermine the rule of law in this country. While some
clergymen, to be fair, do favour the rule of law, other prefer to instead
promote in its place an understanding of _class struggle’ based on
radical Marxist principles of revolutionary socialism. Those of such an
ideological orientation believe that private property and free initiative
are routes to hell, the only corrective of which is a violent socialistic
revolution to lead the nation toward a sort of _tropical paradise’ or
_God's Kingdom on Earth'll (emphasis added). See Augusto
Zimmermann, —Fhe Church Is Keeping Marx Alive in Brazil and
Undermining the Rule of Lawll Brazzil Magazine (5/10/06), at:
(http://www.brazzil.com/content/view/9599/78/)

2 As counter-intuitive as it may seem, there are even some libertarian
ideologue extremists who, lacking any business understanding or
background, believe that IP rights are too unnatural (counter to pure
laissez faire, _state of nature’ competition - anarchy) for their liking.
And, they have difficulty comprehending that there exist different types
and classes of private property that may have slightly different
treatment under the U.S. Constitution, or federal statutory and common
law. They have even employed economic theory to arrive at contorted
results that conflict with basic human nature and suit their ideological
purposes. See Michele Boldrin and David K. Levine, —Fhe Case
Against Intellectual Monopolyll, Federal Reserve Bank of Minneapolis
Research  Department Staff Report 339 (June 2004), at:
(http://minneapolisfed.org/research/sr/sr339.pdf ); Michele Boldrin and
David K. LevineAgainst Intellectual Monopoly, (Nov. 2005), at:
(http://levine.sscnet.ucla.edu/general/intellectual/against.ntm). —H is
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common to argue that intellectual property in the form of copyright and
patent is necessary for the innovation and creation of ideas and
inventions such as machines, drugs, computer software, books, music,
literature and movies. In fact intellectual property is not like ordinary
property at all, but constitutes a government grant of a costly and
dangerous private monopoly over ideas. We show through theory and
example that intellectual monopoly is not neccesary for innovation and
as a practica matter is damaging to growth, prosperity and liberty.ll
Ibid. Jim Harper, Director of Information Policy Studies at the Cato
Institute, a known extremist libertarian font, is another such advocate.
He recently hosted a CATO conference to debate the thesis of this
book. See —ntellectual Monopolyll, The Technology Liberation Front
(4/26/06), at: (http://www.techliberation.com/archives/038409.php ):
—Fhe Big CATO Conference Wrap-Up: The Debate That Wasn'tll,
Techdirt, at:
(http://www.techdirt.com/articles/20060428/1516211.shtml). See also,
—PRrivacilla Editor Joins Cato Institute — Harper Will Continue to Edit
Privacilla, Expand Repertoire to Full Array of Information Policy
Issuesll (9/17/04), at: (http://www.privacilla.org/releases/press031.html

).

* _H]n the United States...significant pressure is building for patent
reform...[There are]...two major problems with the current patent
regime in the United States...the _cost' problem and the _quality*
problem. The cost problem arises from two sources. First, the process
of securing global patent protection is unnecessarily costly and
inefficient, and, second, the cost of litigation required to enforce one's
exclusive rights is excessive...Even though it is now possible to use a
common application to secure patent protection in most countries, the
patent offices in the US, the European Union, and Japan each
independently determine whether an applicant's claims are novel,
useful, and non-obvious to those skilled in the relevant arts... Our
investigation found that the cost of enforcing a patent is much greater
in the United States than in Europe or Japan. Part of the difference is
due to features in US law that introduce highly subjective elements into
litigation, and thus require an extraordinarily costly and time-
consuming process of discovery to establish facts and motivations. We
found four specific legal doctrines — all unique to the United States —
that in combination significantly raise the cost of litigation...With the
surge in global patenting that occurred during the boom of the 1990s
came a growing perception that many patents were being granted that
failed the common-sense test for novelty or that appeared to lack a
perceptible inventive step [-]...the _quality’ problem... Such inventions
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may be novel (in the sense of having no exact precedent), but common
sense tells us that they would be obvious to a person possessing
ordinary skill in the relevant arts. Some have argued that the granting of
low-quality patent is simply a consequence of the overwhelming
increase in applications, which have grown much faster than the pool of
trained examiners. But we found that the problem has another
important dimension. Most of the patents failing a common sense test
for novelty or non-obviousness were issued in new areas of technology,
such as genomics and internet-enabled business methods... Our
diagnosis was that the US patent system is not well designed to cope
quickly and effectively with emerging areas of technology... The
failure to cope effectively with emerging technologies is also
attributable to the time and cost required to clarify standards of
patentability through litigation.ll See_Presentation by Richard C. Levin,
—Patents in Global Perspectivell, Sir Purshotamdas Thakurdas
Memorial Lecture at the Indian Institute of Banking and Finance (Jan.
2005), at: (http://www.domain-
b.com/economy/general/2005/20050112 perspective.html ).

% For example, recent hearings held by the U.S. Senate Judiciary
Committee, Subcommittee on Intellectual Property, highlight the
current debate within the U.S. about the scope and nature of legal and
administrative mechanisms currently available within the U.S. patent
system to address the competing private interests at stake. See
—Perspectives on Patents: Post-Grant Review Procedures and Other
Litigation Reformsll, United States Senate, Committee on the Judiciary
(5/23/06), at: (http://judiciary.senate.gov/hearing.cfm?id=1911). See
also, Anne Broache —Senators Offer Sweeping Patent System
Changesll, CNET News.com (8/4/06) at: (http://news.com.com/2100-
1028 3-6102493.html); —Senator Hatch Introduces Patent Reform
Legidationll, The Senator's Press Releases (8/7/06) at:
(http://hatch.senate.gov/index.cfm?FuseAction=PressReleases.Detail &
PressRelease_id=1642 ); —keahy, Hatch Introduce Sweeping Patent
Reform Bill - Bipartisan Legislation Overhauls U.S. Patent Code,
Administrative Review Processll, U.S. Senator Patrick Leahy Press
Release (8/4/06), at; (http://leahy.senate.gov/press/200608/080406.html
); Declan McCullagh, -A Fix For a Broken Patent System?l, CNET
News.com (6/8/05), at:
(http://news.com.com/A+fix+for+a+broken+patent+system/2100-
1028 3-5737961.html?tag=nl ); Donna Meuth, —Proposed Patent
Reforms Will Change Business Pacell, Boston Business Journal, Vol.
25, No. 34 (Sept. 23-29, 2005), at:
(http://www.wilmerhale.com/files/upload/BBJ_Meuth.pdf ); —Fhe
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Patents Depend on Quality Act of 2006l, HR 5096, at:
(http://www.house.gov/berman/pdf/pkb 009 xml.pdf), and the

accompanying overviews at:
(http://www.boucher.house.gov/index2.php?option=com_content&do
pdf=1&id=678) and

(http://www.house.gov/list/speech/ca28 berman/Patent_Quality.html).

% The political debate about the scope of patent rights has recently
spilled into the courts. See Ebay Inc., et al., v. MercExchange, LLC,
547 U. S. ___ (2006), 126 S. Ct. 1837, 1839 ( 2006), at:
(http://www.supremecourtus.gov/opinions/05pdf/05-130.pdf ).  The
U.S. Supreme Court reversed the decision of the Court of Appeals for
the Federal Circuit, which had itself reversed the decision of a lower
federal district court. The appellate court had ruled that —a _general
rule', [existed] unique to patent disputes, _that a permanent injunction
will issue once infringement and validity have been adjudged’ except in
the _unusual® case, under _exceptional circumstances and _in rare
instances... to protect the public interest.'ll In reversing the appellate
court and remanding the case back to the district court, the Supreme
Court unanimously ruled that such an automatic rule did not exist.
Rather, it applied the traditional rule of equity which places the burden
on the petitioner to first prove irreparable harm before permanent
injunctive relief can be granted. —Fhe traditional four-factor test applied
by courts of equity when considering whether to award permanent
injunctive relief to a prevailing plaintiff applies to disputes arising
under the Patent Act. That test requires a plaintiff to demonstrate: (1)
that it has suffered an irreparable injury; (2) that remedies available at
law are inadequate to compensate for that injury; (3) that considering
the balance of hardships between the plaintiff and defendant, a remedy
in equity is warranted; and (4) that the public interest would not be
disserved by a permanent injunction. The decision to grant or deny
such relief is an act of equitable discretion by the district court,
reviewable on appeal for abuse of discretion. These principles apply
with equal force to Patent Act disputes. [A] major departure from the
long tradition of equity practice should not be lightly implied.ll
Weinberger v. Romero-Barcelo, 456 U. S. 305, 320. Nothing in the Act
indicates such a departure.ll Ibid., at p. 1. In his concurring opinion,
Justice Kennedy reasoned that, -Both the terms of the Patent Act and
the traditional view of injunctive relief accept that the existence of a
right to exclude does not dictate the remedy for a violation of that
right...In cases now arising trial courts should bear in mind that in
many instances the nature of the patent being enforced and the
economic function of the patent holder present considerations quite
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unlike earlier cases. An industry has developed in which firms use
patents not as a basis for producing and selling goods but, instead,
primarily for obtaining licensing fees...For these firms, an injunction,
and the potentially serious sanctions arising from its violation, can be
employed as a bargaining tool to charge exorbitant fees to companies
that seek to buy licenses to practice the patent. See ibid. When the
patented invention is but a small component of the product the
companies seek to produce and the threatof an injunction is employed
simply for undue leverage in negotiations, legal damages may well be
sufficient to compensate for the infringement and an injunction maynot
serve the public interest. In addition injunctive relief may have different
consequences for the burgeoning number of patents over business
methods, which were not of much economic and legal significance in
earlier times.ll (Kennedy, J., concurring).

" The U.S. Supreme Court is schedule to hear two other decisions
concerning the scope of patents this coming fall term. See —High Court
Hears PFF, Takes Cert in KSR v. Teleflexll, The Progress and Freedom
Foundation Media Advisory (6/26/06), at; (http://gal.org/pff/notice-
description.tcl?newsletter id=2191067 ). In KSR International Co. v.
Teleflex Inc. and Technology Holding Co., the Court will consider the
definition of the _obviousness' requirement under U.S. patent law. The
case involves patents covering _gas pedal‘ technology for cars and light
trucks, which the petitioner was accused of infringing. The U.S. Court
of Appeals for the Federal Circuit reversed an earlier court decision that
had found that the patents held by respondent Teleflex were _obvious'
and therefore invalid. See —Petition for a Writ of Certiorarill (April 6,
2005), at:
(http://patentlaw.typepad.com/patent/4 2D06 2D05Certpetition_forma
tted.pdf). —n Laboratory Corp. of America Holdings v. Metabolite
Laboratories, the US Supreme will chart the frontiers of patentability
and consider whether the correlation of a result of a blood test with a
vitamin deficiency diagnosis can be patented... Although Lab Corp. is
a case about a patent on a medical diagnostic method, it has been seen
by some as an opportunity to roll back patent protection of _business
methods' and to do so through the courts, rather than through
legislation. Lab Corp. has become a test case because the patent it
involves is directed not at a device, but essentially to the act of
observing a correlation - between a protein found in the human blood
stream and a certain vitamin deficiency. So, the patent strikes some
critics as involving a claim to an abstract idea or scientific principle
that should be off-limits under the US patent laws...[T] the [Clourt's
decision could fundamentally change the patent protection available not
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only in regard to medical diagnostics, but also for business and
financial methods that currently are patentable.ll See -Supreme Court to
Rule on Benchmark Patent Cases in 2006 — A Q & A With White &
Case's Scott Weingaertnerll, (1/19/06), at:
(https://www.whitecase.com/news/detail.aspx?news=956 ). These
cases will be decided in light of a recent _business method* patent
ruling issued by the U.S. Patent and Trade Office Board of Appeals that
defined the _boundary of patentability with respect to _business
methods'. In In Re Lundgren, —f]he Board of Appeals reversed a
rejection of a patent application on a method of determining executive
compensation, holding that it is not necessary that an invention involve
_technology* in order to receive patent protection...The Patent Office
[had previously] rejected the application as failing to meet a technology
threshold for patentability. On appeal, the Board of Appeals reversed.

The Board rejected the notion of a technology litmus test for
patentability...Far more protection is available for inventions in the US
than in other jurisdictions. Most, if not all, foreign countries have a
technology requirement rejected in the Lundgren case and few business
methods can pass that test, as applied by foreign patent offices.Il 1bid.

%8 See e.g., Dianne N. Irving, —Revisiting the Bayh-Dole Act (1980):
Spawned Big Biotech, Now Has Opposite Debilitating Effectsll,
Lifeissues.net (9/22/05), at:
(http://www.lifeissues.net/writers/irv/irv_104bayh_dole.html ), citing
Clifton Leaf, —Fhe Law of Unintended Consequencesll, Fortune
Magazine (9/19/05), at:
(http://www.fortune.com/fortune/fortune75/articles/0,15114,1101810,0

0.html ); -Bayhing for Blood or Doling Out Cash?: A landmark law has
allowed American universities to profit by patenting their innovations.
But the costs are adding up.l The Economist (12/20/05), at:
(http://www.economist.com/science/displayStory.cfm?story id=53276

61)

% See David Mowery, Milton W. Terrill, ~Venice 11, Updating and
Fleshing out the Development Agendal United Nations Industrial
Development Organization (10/3/02), at:
(http://www.unido.org/en/doc/7983). —Fhe Bayh-Dole Act has been
widely cited without much evidence as a key factor in the so-called
new economy and competitive revival of the United States in the
1990s, back when the US was, people thought, being competitively
revived. And a number of other economies, particularly in the OECD,
but also increasingly developing economies are debating, or actually
have undertaken initiatives, modeled very consciously on the Bayh-
Dole Act, precisely to encourage university industry technology
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transferring and commercialization. Is Bayh-Dole a model for other
economies? | think the answer there is a qualified noll 1bid. See also,
David C. Mowery and Bhaven N. Sampat, —Fhe Bayh-Dole Act of
1980 and University—Industry Technology Transfer: A Model for Other
OECD Governments?ll, The Journal of Technology Transfer, Vol. 30
No.s 1-2 (Dec. 2004), at pp. 115-127, abstract at:
(http://springerlink.metapress.com/(inxpgj4510glgpv2gxvsy1nf)/app/ho
me/contribution.asp?referrer=parent&backto=issue,9,19;journal,7,67:li
nkingpublicationresults,1:104998,1); Sara Boettiger & Alan B Bennett,
—Bayh-Dole: If We Knew Then What We Know Nowll, Nature
Biotechnology 24, 320 - 323 (2006), at:
(http://www.nature.com/nbt/journal/v24/n3/pdf/nbt0306-320.pdf );
David C. Mowery, Richard R. Nelson, Bhaven N. Sampat and Arvids
A. Ziedonis, —Fhe Growth of Patenting and Licensing by U.S.
Universities: An Assessment of the Effects of the Bayh—Dole Act of
1980Il Research Policy, Vol. 30 Issue 1 (2001), at pp. 99-119.

% _Essential Inventions is asking the Bush Administration to adopt a
simple rule -- U.S. consumers should not pay more for drugs invented
on government grants,” said Essential Inventions President James
Love. But NIH rejected this proposal, arguing that companies that
obtained licenses to government-funded inventions have a duty only to
commercialize the inventions. NIH does not have authority to consider
the price at which a product is sold, and the impact of the price on
access, the agency ruledll (emphasis added). See Robert Weismann,
-Brug Price Gouging OK'dll, Multinational Monitor Vol. 25 No. 9

(Sept. 2004) at:
(http://multinationalmonitor.org/mm2004/09012004/september04front.
html).

1 These debates have recently been elevated in the U.S. Senate to
proposed federal legislation — an amendment to U.S. patent law —
which _arguably violates the U.S. Bill of Rights Fifth Amendment
Takings' clause. On May 25, 2006, Senator Patrick Leahy (D-VT),
the ranking Democrat on the Senate IP subcommittee, introduced
legislation — S.3175, entitled, _The Life-Saving Medicines Export Act
of 2006' - -A bill to amend title 35, United States Code, with respect to
establishing procedures for granting authority to the Under Secretary
for Commerce for Intellectual Property and Director of the Patent and
Trademark Office to grant compulsory patent licenses for exporting
patented pharmaceutical products to certain countries consistent with
international commitments made by the United States, and for other
purposes...ll See Congressional Record — Senate (May 25, 2006),
S5245-5252, at p. S5245, at; (http://frwebgate.access.gpo.gov/cgi-
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bin/getpage.cgi?dbname=2006_record&page=S5245&position=all).
—Ynder my bill, U.S. generic manufacturers would be allowed to make
generic versions of patented drugs without the consent of the patent
holders. Those patent holders would receive compensation in the form
of a royalty payment under a so-called _compulsory license'* and the
generic companies would then be required to sell those less-expensive
generic drugs only to least-developed or developing nations. Use of a
compulsory license occurs when Congress determines that there is an
important need which should be addressedll (emphasis added).
STATEMENTS ON INTRODUCED BILLS AND JOINT
RESOLUTIONS -- (Senate - May 25, 2006), Ibid., at p. S5246, at:
(http://frwebgate.access.gpo.gov/cgi-
bin/getpage.cgi?position=all&page=S5246&dbname=2006_record). A
pharmaceutical product for purposes of the bill is defined as, —any
patented pharmaceutical product, or pharmaceutical product
manufactured through a patented process, including any drug, active
ingredient of a drug, diagnostic, or vaccine needed to prevent or treat
public health problems.ll S.3175 Sec. 5(a)(7) at Cong. Rec. pp. 5250-
51.

% The Leahy bill, if adopted, would implement a proposed amendment
to the WTO TRIPS Agreement provisions entitling pharmaceutical
exporting country governments to issue compulsory licenses on
privately owned patented drugs for the benefit of developing countries
that lack their own drug manufacturing capacity. The amendment will
go in effect, for those nations which adopt it, once 23 of the member
nations adopt it. The current waiver approach, allowing nations to
implement it now, will remain in place until the permanent amendment
is adopted. Section 3 of the Leahy bill specifically —fequires the
Director of the United States Patent and Trademark Office to issue a
compulsory license (permission to make and sell a patented product
under this new Act) to permit generic companies to make and export
medicines under the terms of WTO international agreements under
several conditions.l Section 3 of the Leahy bill also grants the U.S.
government (i.e., the PTO Commissioner) the authority to determine
the price of the drugs and what the royalty rate shall be. —Fhe holder of
the compulsory license shall pay a royalty to the patent holder, as
determined by the Director of the PTO within a limited range of
possible rates set forth in the bill, taking into account such factors as
humanitarian needs, the economic value to the importing nation, and
the need for low-cost pharmaceutical products by persons in the
importing nation...The maximum royalty for any shipment shall not
exceed 4 percent times the commercial value of the pharmaceutical
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products to be exported under this Act under that supply agreement.ll
Thus, Section 3 of the bill only requires that —Efforts must have been
made by the generic company to buy the right to make and sell the
medicine under normal business arrangements with the patent holders. |l
It does, not, however, require that reasonable efforts be made to
negotiate a fair arms-length price. Moreover, Section 3 of the Leahy
bill would grant broad discretion to the PTO Commissioner to issue
compulsory licenses for the benefit of multiple developing countries at
the same time, and, without any benchmarks, to arbitrarily waive the
provisions of the bill when deemed necessary to achieve the bill's
underlying objective. —n addition, the Director may accept combined
applications from multiple eligible countries. Note that in emergency
situations the Director may waive provisions of the bill in a manner
consistent with the WTO agreementsll (emphasis added). Section 4 of
the bill expresdy declares that -Not a patent infringement): This
section makes clear that compulsory licenses issued under this Act shall
not be considered an infringement of a patentll (emphasis added).
Consequently, the Leahy bill —would allow U.S. generic drug firms to
manufacture low-cost generic versions of patented medicines for export
to nations in need when a voluntary agreement between the generic and
the brand-name U.S. compan[ies] cannot be negotiated. Those patent
holders would get royalty payments, and the generic firms would then
be required to sell those less-expensive drugs only to the poorest
countries...Leahy's bill would amend U.S. patent law to alow
implementation of the low-cost drug provisions of a 148-nation
agreement completed last year. The Bush Administration itself has not
proposed any implementing legislation...ll See =eahy Unveils Bill to
Foster Low-Cost Drugs for World‘s Poorestll, Press Release (5/21/06),
at: (http://leahy.senate.gov/press/200605/051906.html ). The European
Union previously promulgated its own regulation to implement the
proposed WTO waiver. See discussion infra.

* It is not surprising that Senator Leahy justifies the need to enact his
bill on moral grounds, much like Brazil's President Lula Inacio da
Silva justifies his repeated threats against U.S. pharmaceutical
companies to issue compulsory licenses and to abrogate drug patents in
order to secure at-or-below cost HIV/AIDS drugs. Senator Leahy's bill
seeks to accomplish the same policy objective thus far achieved by
Brazilian President Lula: to nationalize (take') ALL privately
developed pharmaceutical products needed to treat serious diseases
(foreign private property) under the suspicious guise of Brazilian
_bublic interest', without ensuring the payment of fair market value
(Ljust compensation'), as required by the U.S. Constitution and the
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TRIPS Agreement. —Fhis is a moral issue. | am working with a number
of religious groups, humanitarian organizations, international
assistance groups, and generic drug companies on this effortll
(emphasis added). Ibid. In addition, Senator Leahy justifies this
_taking' of private property’ for _public use’ without _just
compensation' as necessary to —enhance America' simage in the worldll
and to —eontain diseases in other nationsll before they strike Americans
and others traveling abroad, who can then bring the diseases with them
back to America. —Fhus, the bill addresses both the urgent needs of
millions of low-income families in impoverished nations while
protecting the interests of the patent owners of these life-saving
medicines and will hopefully help enhance America's image in the
world. For those only interested in self-interest rather than
humanitarian aid, note that because of the globalization of travel our
Nation is at risk from failure to contain diseases in other nations.
America has a strong self-interest in combating diseases in foreign
nations. A surprising number of new diseases have emerged in recent
years. Some of these new diseases are variations of existing diseases.
The volume of people and cargo going to and from distant nations is
astounding. According to _Rx for Survival‘* by Philip Hilts, if you
count only travel between nations with a heavy burden of disease and
those with less disease, more than a million people a week are making
the trip. The more viruses and bacteria mutant inside animals and
people, and the more people and goods travel throughout the world, the
more residents living in the United States are at risk of being harmed by
dangerous diseasesl STATEMENTS ON INTRODUCED BILLS
AND JOINT RESOLUTIONS -- (Senate - May 25, 2006), Ibid., Cong.
Rec.-Senate at p. S5246, supra.

* It is arguable that the patent and R&D debates spawned within the
U.S. by the American apologists seriously threaten constitutionally
protected U.S. exclusive private property rights abroad. For one thing,
it is almost certain that these debates are being closely observed,
monitored, and perhaps, assisted by foreign government lobbying
efforts. If foreign governments either believe, or make it appear, that
we, in America, are uncertain of what the scope of private property
rights, including IPRs, should be, they will opportunistically seek to
take advantage of our uncertainty to the detriment of U.S. private
property owners abroad. We must ensure that the type of IP message
we convey abroad is a positive one, and that it will be perceived as such
to the emerging _BRIC economies - Brazil, Russia, India and China -
whose IP regimes desperately need to be strengthened. We must also
consider whether our actions and deeds at home could reasonably be
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interpreted as hypocritical. How can we demand that such nations
protect our IP and invest in their own IP, if we take measures
domestically that weaken long established U.S. Constitutional IP
protections? We must remember that what we say and do here, in the
U.S., concerning IP rights (i.e., patents, data exclusivity, trade secrets,
etc.) will reverberate throughout the world and have an impact on both
the international IP framework and other countries IP laws and
policies. If we demand that the international community respect and
enforce private property rights, shouldn't we, as the international
vanguard of IP rights, also embrace them at home? How can we call on
other countries to respect and protect U.S. private intellectual property
rights when we steadily chip away at those same rights here in
America?

% _Much has been written about the polarization of leftwing politicsin
Latin America, between the radical populism of Venezuela and Bolivia
at one end and the pragmatic orthodoxy of center-left governments in
Chile and Uruguay at the other. Mr. Lula da Silva has sought to steer a
middle course, matching commitment to economic stability with
concern over social issues. Yet in its policy for South America, Brazil
has made leadership its priority. In the past...[Brazil‘s] policy was
designed to promote development at home, through trade and
investment, and to maintain good relations with Brazil‘s neighbors...
_IBJut under Lula, leadership has been pursued for its own sake rather
than to serve other interests' [says Peter Hakim of the Inter-American
Dialogue] ...While sticking to economic orthodoxy at home, Mr. Lula
has been much friendlier with populists such as Hugo Chavez of
Venezuela, Mr. Morales and Nestor Kirchner of Argentina...[but]
_doesn't treat Chile and Uruguay the same way‘...Mr. Lula da
Slva...began his political life as a fierce proponent of policies
espoused by Mr. Chavez and Mr. Morales, including a deep distaste for
the International Monetary Fund, the Washington consensus and _neo-
liberalism'. It wasjust before taking office, when investors' fears over
his politics sent prices of Brazlian assets plummeting ,that...da Slva
converted to economic orthodoxy. _This is the big contradiction’, says
Rubens Barbosa, former [Brazilian] ambassador to London and
Washington. _At home, he is following economic policies that he and
his party are against, and internationally he is following policies that
he and his party support but can‘'t maintain." Between a swing to
populism at home and a move to more pragmatic foreign policy, the
latter appears more likely — though some analysts fear the former
should Mr. Lula da Silva win a second term at elections in October.
What causes concerns among many investorsin Brazl isthat...Brazl's
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embrace of pragmatism and orthodoxy may owe more to expediency
than convictionll (emphasis added). See Jonathan Wheatley and Daniel
Dombey, —Bolivian Nationalisation Leaves Lula's Foreign Policy in
Disarrayll, Financia Times (5/15/06), at p. 6.

% __ .Brazil has developed rapidly, but it still lacks the institutional
capacity to manage problems of scale and complexity that only can be
handled efficiently by an educated population. The failure to develop
human capital is one of the legacies of davery...one sad aspect of this
failure to develop human capital is seen in the response of the political
class to the corruption crisis of Lula's government, generating many
accusations but few proposals on how to overcome these difficulties.
Brazilians are a hardworking people that...still lack the skills to
manage the complex systems spontaneously created by a population
that has multiplied tenfold over the past century, urbanizing fast and
continuously incorporating a vast array of new technologies. Education
tends not only to reduce corruption, but also strengthens cooperation
and endows people with capacities to develop other opportunities for
themselves. Brazil would have a brilliant future if its institutional
blockages can be overcome. See Normal Gall, -Bemocracy 4: Brazil
Needs a New Strategy - Lula and Mephistophelesll, Braudel Papers,
Fernand Braudel Institute of World Economics (© 2005), at p.11.

¥ _The quality of the human capital stock in Brazil is relatively low.
Large income differentials generally coincide with a low overall level
of human capital endowment. Brazil is one of the countries with the
highest degree of inequality in the world and there is substantial
evidence that inequality in low-income countries is detrimental to
economic growth. Not surprisingly, Brazil scores relatively low on
human capital and education indicators given its GDP per capita
income levels. Education levels are perhaps the best proxy of human
capital. On this measure, Brazil compares poorly...Whether one looks
at enrolment ratios or average years of schooling, the conclusion is the
same. The overall level of education in Brazil is relatively low, but the
upside potential is substantial.ll See Markus Jaeger, Brazil: O pais do
futuro? Economic scenarios for the next 15 yearsll, Deutsche Bank
Research (5/30/06), at p. 3, at:
(http://www.dbresearch.com/PROD/DBR_INTERNET DE-
PROD/PROD0000000000199361.pdf ).

% _New Growth Theory divides the world into _ideas' and _things."
What do you mean by that?...[According to Stanford University
economist Paul Romer,] _The paper that makes up the cup in the coffee
shop is a thing. The insight that you could design small, medium, and
large cups so that they all use the same size lid -- that's an idea. The
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critical difference is that only one person can use a given amount of
paper. Ideas can be used by many people at the same time.* What about
human capital, the acquired skills and learned abilities that can increase
productivity? _Human capital is comparable to a thing. You have
skills as a writer, for example, and somebody — [R]eason [Magazine] --
can use those skills. That's not something that we can clone and
replicate. The formula for an AIDS drug, that's something you could
send over the Internet or put on paper, and then everybody in the world
could have access to it'[that's an idea says Romer.]...[H]Juman capital
is how we make ideas. It takes people, people's brains, inquisitive
people, to go out and find ideas like new drugs for AIDS. Similarly,
when we make human capital with kids in school, we use ideas like the
Pythagorean theorem or the quadratic formula. So human capital makes
ideas, and ideas help make human capital. But still, they're
conceptually distinct. (emphasis added).ll See —Post-Scarcity Prophet -
Economist Paul Romer on Growth, Technological Change, and an
Unlimited Human Futurell, Interview with Ronald Bailey, Reason
Magazine, supra.

¥ According to New Growth Theory economist Paul Romer, —.there
are [different] stages in the development of ideas. Think about the basic
science that led to the discovery of the structure of DNA. There are
some kinds of ideas where, once those ideas are uncovered, you'd like
to make them as broadly available as possible, so everybody in the
world can put them to good use. There we find it efficient to give those
ideas away for free and encourage everybody to use them. If you‘'re
going to be giving things away for free, you're going to have to find
some system to finance them, and that's where government support
typically comes in..._Basic research’ got government support; for
_applied product development,” we'd [the United States] rely on the
market. Over time, people have recognized that that's a pretty artificial
distinction. What's becoming more clear is that it's actualy the
combined energies of those two sets of institutions, often working on
the same problem, that lead to the best outcomes...| think it'simportant
to have a distinct realm of science and a distinct realm of the market,
but it's also very good to have interaction between those two. One of
the best forms of interaction is for people who work in one to move
into the other. The people in university biology or biochemistry
departments complain when they see somebody go on leave from the
university and start a company that's going to develop a new drug.
That's not the way it was done 30 years ago. But this is the best way to
take those freely floating, contentiously discussed ideas from the realm
of science and then get them out into the market process, because the
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reality is that there are virtually no ideas which generate benefits for
consumers if there’'s not an intervening for-profit firm which
commercializes them, tailors them to the market, and then delivers
them. You can point to examples where things jump right from science
to benefits for the consumer, but that's the exception, not the
rule...WEell, some people would say that everything should be patented.
The danger is that if you went that far, you could actually slow the
discovery process down. There are very good theoretical reasons for
thinking that market and property rights are the ideal solution for
dealing with things, but there are also strong theoretical reasons for
thinking that in the realm of ideas, intellectual property rights are a
double-edged sword. You want to rely on them to some extent to get
their benefits, but you want to have a parallel, independent system and
then exploit the tension that's created between the twoll (emphasis
added). Ibid.

0 According to one recent report, -Bespite distortions and injustices
institutionalized in chronic inflation, Brazil led all major economies in
growth from 1870 to around 1980. Yet high rates of economic
expansion have foundered since 1980 on institutional weaknesses
leading to surging urban violence, recurrent debt crises and
hyperinflation. The list of Brazil‘s other institutional weaknesses is
awesome. In education, barely half of pupils entering the first grade
finish primary school and only 37% complete a secondary education,
with functional illiteracy common in the higher grades. In Sao Paolo,
the world‘s third largest metropolis with 17 million people, 40% of al
heads of households did not study beyond the fourth grade. One-fifth of
all births in Brazil are to adolescent mothers ages 15 to 19. According
to the World Bank, the richest 20% of Brazilians, including the middle
class, gets 65% of all income, against 2% for the poorest 20%. Ibid., at
p. 9. —.Today Brazil is a rich, productive country, but it still has too
many poor citizens....Not only is Brazil the world's 12" largest
economy, but it is a crucible of long-term processes of modernization.
Its dismal social statistics hide centers of excellence in both public and
private lifell See Normal Gall, -Bemocracy 4: Brazil Needs a New
Strategy - Lula and Mephistophelesll, Braudel Papers supra, at p. 10.

1 Brazil appears to have reached unanimity on three points: the
existence of the "mensal&o," or the monthly kickback scheme; the lack
of investments in education as the principal cause of our inequality and
backwardness; the refusal to take resources from another area to cover
the deficit in education...In the Brazilian imagination, education is, at
best, a means towards financial success. Even those who invest in their
children's education have in mind the future salary that they will earn,
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and not the fact that their children will be educated. Besides this, the
Brazilian society does not have a common vision... And without a
common vision, it has no long-term onell See Cristovam
Buarque, —Brazil Agrees It Needs More Education But Nobody Wants
to Foot the BIlll, Brazzil Magazine (4/20/06), at:
(http://www.brazzil.com/content/view/9581/78).

*2 _Buring a series of conferences in the mid-1970's, the Group of 77
[developing countries] formulated its ultimate agenda for restructuring
the global economy. The main thrust of the call for the New
International Economic Order came during the Sixth Special Session of
the UN General Assembly in late spring 1974, where members adopted
the Declaration and Program of Action on the Establishment of a New
International Economic Order...The NIEO demands were wide-ranging
but can be classified into four broad themes: economic sovereignty;
trade; aid; and participation. A substantial amount of concern was
expressed over the lack of real sovereignty, that is, over the lack of
freedom from outside control and influence in national economic and
political affairs and decision-making process... This concern led to
calls for greater national control over natural resources, freedom from
outside intervention, regulation over the activities of transnational
corporations, and a reaffirmation of the right to nationalize foreign
holdings. A primary target was transnational corporations and their
relationships to host governments. In the area of trade, the major
concern was market structures. On the one hand, developing countries
sought a means by which to stabilize commodity markets and their
export earnings. They wanted to create international regulatory
machinery and other institutional arrangements. On the other hand,
these states desired preferential access on nonreciprocal basis to the
economies of the industrialized market countries...The Group of 77
called for significant increases in financial assistance in line with
specific targets.ll See Thomas G. Weiss, David P. Forsythe, and Roger
A. Coate, —Fhe Call for the New International Economic Orderll, The
United Nations and Changing World Politics, 3" Ed., Westview Press
(© 2001), at (pp. 239-240). —Fhe NIEO movement ran out of steam
[during the 1980's,]... Developing countries had the votes inside the
United Nations, but they lacked economic and military power outside
the world organization that could be converted to bargaining success.ll
Ibid., at pp. 242-243). Arguably, Brazil‘srole in supporting developing
countries' current efforts to restructure the international legal order in
the realm of intangible property rights may reflect a desire to revisit the
principles of the NIEO.
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** _The definition, allocation, and protection of property rights is one of
the most complex and difficult set of issues that any society has to
resolve, but it is one that must be resolved in some fashion. For the
most part socia critics of _property* rights do not want to abolish those
rights. Rather, they want to transfer them from private ownership to
government ownership. Some transfers to public ownership (or control,
which is similar) make an economy more effective. Others make it less
effective. The worst outcome by far occurs when property rights really
are abolishedll See Armen A. Alchian —Property Rights - A Concise
Encyclopedia of Economicsll, The Library of Economics and Liberty,
at: (http://www.econlib.org/LIBRARY/Enc/PropertyRights.html ).

* _For the first time in perhaps a decade, the National People's
Congress, the Communist Party-run legislature...is consumed with an
ideological debate over socialism and capitalism that many assumed
had been buried by China's long streak of fast economic growth. The
controversy has forced the government to shelve a draft law to protect
property rights that had been expected to win pro forma passage and
highlighted the resurgent influence of a small but vocal group of
socialist-leaning scholars and policy advisers. These old-style leftist
thinkers have used China’s rising income gap and increasing social
unrest to raise doubts about what they see as the country's headlong
pursuit of private wealth and  market-driven  economic
development...The divide does not appear likely to derail China's
market-led growth...Legislative officials insist that the proposed law,
which has taken eight years to prepare and is intended to codify a more
expansive notion of property rights added to the Constitution in 2003,
will sooner or later be enacted, though possibly with some significant
modificationsll (emphasis added). See Joseph Kahn, -A Sharp Debate
Eruptsin China Over Ideologiesll, New York Times (Mar. 12, 2006), at
p. 1, at:
(http://www.nytimes.com/2006/03/12/international/asia/12china.html?e
x=1142830800&en=daacfd934cf71907&ei=5070&emc=etal ).

* _china's efforts to damp speculation in its property market were
directed at a new target yesterday when the State Council approved
measures to restrict foreign investment in the sector. The new rules —
the latest move undertaken by Beijing in recent months to curb a surge
in investment — is designed to make it harder for foreign companies and
individuals to acquire property.ll See Geoff Dyer, —-Foreign Property
Investors Targetedll, Financial Times (7/25/06), at p. 2.

*® _n China...ideological debates in various guises are alive and
kicking and play a pivotal role in policymaking. Chinese and foreigners
ignore them at their peril. The clearest sign that ideology is back came
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with the demise of the property law earlier this year, shelved after a
campaign against it by a law professor at Peking University. The law
aimed to entrench legal protection of private property rights, but Gong
Xiantian whipped up a storm by arguing it would only protect the rights
of the rich and succeeded in pushing it off the legislative agenda. That
Professor Gong's argument won the day is astounding. After al, the
Chinese who have made the most money from property in the past
decade did so by throwing ordinary citizens out of their homes in
collusion with local governments. For individuals in China, by contrast,
the ability to buy a home has been tremendously empowering. With
the protection of the law and independent courts, the property market
would enrich both them and the country. The key to Prof Gong's
victory was that he was able to frame the debate in a code that still
packs a punch in Chinese politics. The bill, he said, would undermine
China as a socialist state. Or to use the code, the measure was
_surnamed capitalist, not surnamed socialist’, a turn of phrase not
heard since the early 1990's, when the late Deng Xiaoping was fighting
a rearguard action in defense of market reformsll (emphasis added).
See Richard McGregor, Rower Not Socialism is Today's Chinese
Ideologyll, Editorial Comment, Financial Times (7/26/06), at p. 9.

" T]he 136,000 members of France's Taxpayers Association (CA)
are becoming more vocal in demanding that the state slashes its
spending and leaves more money in their pockets... The CA argues that
France's high tax burden and mounting public debt are stifling
enterprise and crowding out private-sector investment.l See John
Thornhill, <=one Voice Calls On France To Tame The Statell, Financial
Times (4/26/06), at p. 3.

*® _France is one of several countries in the EU that is certain to miss
the deadline to transpose the EU directive on the enforcement of
intellectual property rights into their national laws... In light of rising
piracy and counterfeiting rates, and different procedures for dealing
with patent infringement as well as Community trademarks and
Community designs across EU countries, the directive aims to rewrite
national civil laws on all IP-related rights and bring them under one
EU hat... The main reason for France's delay — a delay that could
extend far into next year or even 2008 with French presidential
elections taking the limelight in 2007 — is that the French government
is still busy trying to implement the EU's 2001 copyright directive,
more than three years after the December 2002 implementation
deadline for that directive... The issue concerning the copyright
directive is that the debate about the scope of the new law on digital
rights management (DRM) does not seem to have come to a
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conclusion. Last December a controversial amendment to the new law
was passed which would have allowed online users to download
unlimited songs and films from file-sharing services for a small fee. In
the latest draft, however, this provision has been scrapped, though
punishments for illegal downloaders have also been reduced... But
another proposed amendment, which is the main hold-up of progress at
the moment, could have detrimental effects for companies such as
Apple and its iTunes online music service in France. The proposed
provision foresees that all digital files will have to be playable on any
devices. Songs downloaded from Apple's iTunes music store can only
be played on iPods, which under the draft law would have to be
changed, meaning that if Apple does not make digital content available
in all formats, consumers may have to use software to convert digital
filesl (emphasis added). See Stephanie Bodoni, -Half of EU Countries
Set to Miss Enforcement Directive Deadlinell, Managing Intellectual
Property (3/15/06) at:
(http://www.managingip.com/default.asp?page=9&PublD=198&SID=6
19370&1SS=21503&L S=EMS67693).

% On May 3, 2006, the media reported that French lawmakers might
not require online music stores to use interoperable DRM systems to
protect their wares. A committee of French senators had
—+ecommended that...the bill [be amended]...to remove a requirement
that makers and users of DRM systems provide technical details to their
competitors to enable the development of interoperable systems. The
mesasure...is widely seen as an attack on Apple Computer, Inc., which,
with its iPod music player and iTunes Music Store service, has taken a
dominant share of the music download market.l See Peter Sayer,
—rench Copyright Bill Changes May Favor Applel, IDG News
Service (5/3/06) at:
(http://www.macworld.com/news/2006/05/03/french/index.php ).

% _Legidation dubbed _state-sponsored piracy’ by Apple Computer
was approved by the upper house of the French parliament [on May 11,
2005], triggering a fierce protest from industry. The law would force
_interoperability’ on media groups, challenging Apple to make songs
downloaded from its iTunes online music store playable on devices that
rival its own iPod music player. The IT industry has lobbied hard for
the draft law to be overturned since it was approved by the lower house
in March...French lawmakers responded...by scrapping a provision
that would have forced Apple and its peers to remove copy protection
from their products. Instead, a new agency will be created to examine
individual cases of interoperability...[ T]he Business Software Alliance,
a trade body whose members include Apple, Microsoft and Dell, said
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the concession did not go far enough...The draft law will not be
examined by a parliamentary committee, where further changes are
possible, before it is approved by President Jacques Chiracll (emphasis
added). See Tom Braithwaite, -French Senate Backs Forcing Apple to
Share iTunesll, Financial Times (5/12/06), at p. 4. See also Peter Sayer,
-Amended French Copyright Bill Gives Apple a Breakll, IDG News
Service (5/11/06), at:
(http://www.computerworld.com/action/article.do?command=viewAurti
cleBasic&articleld=9000376 ); Delphine Strauss and Kevin Allison,
—France Tones Down iPod Threat to Applell, Financial Times (7/1-
7/2/06) at p. 2

*! Perhaps, France's cultural preference for open source methods rather
than _closed software systems' explains why France was so determined
—to impose _interoperability’ rules on online music stores that would
make it possible for their music to be transferred on to other players,
potentially breaking Apple's closed system...Competitors such as Sony
and Microsoft would also have to comply with the legislation, but some
rivals see it as a chance to break Apple's grip on the online music
market...But others in the IT industry said forcing Apple to admit
competitors to a new market it was instrumental in creating sent the
wrong signal to technology companies...The copyright law, which
implements an EU directive on intellectual property, has already been
the source of controversy.ll See Tom Braithwaite, France to Take Bite
Out of Apply Monopoly on iTunesll, Financial Times (3/21/06), at p. 2.
—rench lawmakers yesterday approved a controversial law that
threatens to throw Apple Computer's digital music business model
wide open...The copyright legisation, which will now go to the upper
house...forcels Apple]...to remove software barriers that stop
consumers playing downloaded tracks on any digital device other than
Apple's ipod. [It]...also imposes the concept of _interoperability’ on
Apple's rivals. Francisco Mingorance, European director of policy at
the Business Software Alliance, whose members include Apple,
Microsoft and Dell said: _It deprives authors and software publishers of
the rights they have enjoyed until now.ll See Tom Braithwaite, -rench
Download Law Will Hit Applell, Financial Times (3/22/06), at p. 1. See
also Rob Pegoraro, —France Takes a Shot at iTunesl,
Washingtonpost.com (3/26/06), at:
(http://www.washingtonpost.com/wp-
dyn/content/article/2006/03/25/AR2006032500102.html ).

%2 The French Conseil Constitutionnel [Constitutional Court] has since
found portions of —France's controversial copyright law, which had
threatened to mandate interoperability between Apple Computer and
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rival online music players digital rights management,l to be
unconstitutional. It also proposed changes to the law that would
subject persons —found reverse-engineering DRM [in order] to aid
interoperability between two DRM-incompatible systems—Apple's
and Microsoft's, for example...The law had previousy allowed
individuals to circumvent DRM if doing so to enable interoperability.
The Conseil removed the provision, saying the definition of
interoperability was too vague. The law will also now introduce a DRM
licensing authority for companies using rights protection, which will
have the power to order companies such as Apple to provide
information to competitors to enable interoperability. The Conseil has
now amended the law to order that, in such cases, those being forced
to open their DRM should receive compensationll (emphasis added).
See Estelle Dumont and Jo Best, —-Apple Gets Reprieve From French
DRM-Busting Lawll, CNET News (7/31/06), at:
(http://news.com.com/Apple+gets+reprieve+from+French+DRM-
busting+law/2100-1027_3-6100629.html).

*% |ndeed, France's inability to compete against the likes of Microsoft
and Apple has likely triggered trade protectionism. A recent report on
the French software industry, entitled the Truffle 100, prepared —by
Truffle Venture, CXP, Mar-Tech Finance and Synatec, shows that
France has no software maker with revenues of more than 1 billion
euros and only two above 200 million euros: Dassault Systemes and
Business Objects, which is U.S. listed...[T]he combined revenue of
France's top 100 software companies is still smaller than the three
biggest companies in the sector, Microsoft, Oracle and SAP.Il See
Martin Arnold, —France _Still Trailing in High-Tech Research'll,
Financial Times (4/26/06), at p. 2.

* _Apple Computer‘s iTunes online music store could be shut down
across Scandinavia following joint action by three Nordic nations to
force it to make downloaded songs usable on all digital music
players..._Ultimately, Apple can be put of business’, said Thorgeir
Waterhouse, a senior adviser to the Norwegian Consumer Council.
Pressure on Apple to open its _walled garden* and remove software that
blocks music being played on rival devices started earlier this year in
France. Legislation is in its final stages that would force all media
companies to heed the spirit of _interoperability’ where all purchased
content can be played on any device. With a dominant position in most
countries, Apple is seen as the most threatened by such pressure, which
now spreading across Europe...Lawyers and IT industry groups have
argued that Apple should be able to enjoy the fruits of its success...The
ruling has implications for Apple worldwide should other jurisdictions
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outside Scandanavia also decide that iTunes breaches consumer
protection legislation...Analysts have compared the company‘s
growing troubles with the attempt by European antitrust regulators to
force greater interoperability on Microsoft and its softwarell (emphasis
added). See David Ibison and Tom Braithwaite, -Apple Faces New
Threat to iTunesll, Financial Times (6/10/06), at p. 2.

® _A Swedish politicd movement seeking drastic changes to
intellectual property law is resonating internationally, according to a
spokesman for the group called the Pirate Party. The party, whose
platform calls for fair and balanced copyright, the abolition of patents
and increased individual privacy protection, last month put its
principles into action with the launch of a commercial _darknet' that
lets Internet users swap content anonymously...The Pirates want
national law reformed to regulate only commercial use and copying of
protected works. _To share copies, or otherwise spread or use works
for non-profit uses, must never be illegal since such fair use benefits all
of society’, its Declaration of Principles states. It urges reduction of the
term of protection for commercial copyrights to five years from date of
publication, with an immediate right to make derivative
works...Patents are obsolete and unnecessary and should be
abolished, the Pirate Party said. _By keeping information on things
like file formats and interfaces secret, [large corporations] try to
create vendor lock-in, thereby limiting competition with a blatant
disregard for the value of free market forces' Il (emphasis added). See
Dugie Standeford, -Swedish _Pirates’ Call For |P Reform Spurs Global
Interestll, Intellectual Property Watch (9/4/06), at: (http://www.ip-
watch.org/weblog/index.php?p=390&res=1280&print=0 ).

% Apparently, there is a parallel effort to force the notion of
_interoperability’ at the EU level as well. —A great concern is that by
creating a dominant proprietary standard, one software house may _lock
in' the whole market, making it impossible for other programs to
interoperate, and so impossible for them to compete. As the Microsoft
case made clear, anti-trust laws can take a very long time to operate, by
which time the marketplace may have utterly changed. EU copyright
laws recognise this danger, and Directive 91/250/EEC, Articles 5(2)
and (3) and 6, allow decompilation of a program to investigate its
interfaces, although the decompiled source code may not be made
public, and decompilation is permitted only if the information is not
otherwise readily available. The CEC article 6 (and various
amendments that rewrite it) uphold this right of decompilation. But this
is of little help in achieving interoperability when interfaces are
patented: interoperation would be possible only by securing a valid
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licence for the patent. Decompilation is a problem only in the context
of copyright. Allowing it in the contexts of patents means allowing
nothing. So an amendment of fundamental importance is ITRE-15
(Article 6(a)), which would create a similar protection for
interoperability in the face of patent rights...Art 30 TRIPs does not
allow unreasonable limitations on the enforcability of patents...The
TRIPs treaty needs to be taken seriously. In fact the directive is a good
opportunity to concretise the meaning of the treaty. The TRIPs treaty
imposes an obligation to limit patentability and patent enforcability in
systematic ways which are not motivated by trade protectionism or
adhoc policy considerations in favor of one or the other local interest
group. Art 6a is about systematic limitations to patent enforcement,
similar in nature to the exemptions for university research. It is not
about exceptions to the exclusive rights conferred by a patent, and it
does not prejudice legitimate interests of patent owners, since there is
(arguably) no legitimate interest to control the use of communication
standards. Thus Art 6a provides a way of solving potential competition
problems caused by software-related patents, and a concretisation of
Art 30 TRIPsll (emphasis added). See, —nteroperability and the
Software Patents Directive: What Degree of Exemption is Neededll
Foundation for a Free Information Infrastructure (FFII), at:
(http://swpat.ffii.org/papers/eubsa-swpat0202/itop/index.en.html). The
U.S. government previously filed objections to this directive during
2003. See -US Gov't Promoting Patent Extremism in the European
Parliamentll,  Free Information  Infrastructure  (FFII), at:
(http://swpat.ffii.org/papers/eubsa-swpat0202/usrep0309/index.en.html

>" Even in the United States, there is a current, ongoing debate about
what rights the Government possesses, under so-called —eminent
domain,ll to take private property for larger, public purposes. See U.S.
constitutional law discussion, infra.

%8 See, e.g., Amy Kazmin, —Socialist Legacy Stops Vietnam Realizing
Its Full IT Potentialll, Financia Times (4/24/06), at p. 6. -Although
Hanoi is eager to develop high-technology industries as a cornerstone
of the economy, analysts say progress is being hindered by vested
interests from the state-controlled past. These legacies include a vast,
inefficient — and deeply corrupt — state sector that still gets preferential
access to scarce capital, and tight government controls over the
university system which stifle innovation and creativity...[D]espite the
country's increased integration into the global economy, Vietnam's
leaders still want the state sector to dominate and are pouring resources
into state companies...'The party and the government have been
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consistent in their objective of keeping the commanding heights of the
economy state-controlled or state-owned’, said Jonathan Pincus, a
Hanoi-based economist for the United Nations Development
Programme...The fledgling private sector, though dynamic, remains
small and constrained. There are almost no large private companies,
and the sector lack substantial heft, a potential obstacle to technological
progress...Meanwhile, universities and higher education institutes are
controlled by education ministry bureaucrats, who dictate the entire
curriculum, including mandatory extensive study of Marxist-Lenin
theory and _Ho-Chi Minh thought'. Universities produce almost no
original research and are detached from business or industry.ll Ibid.

% _The two extremes in weakened private property rights are socialism
and _commonly owned’ resources. Under socialism, government
agents—those whom the government assigns—exercise control over
resources. The rights of these agents to make decisions about the
property they control are highly restricted. People who think they can
put the resources to more valuable uses cannot do so by purchasing the
rights because the rights are not for sale at any price... Similarly,
common ownership of resources—whether in what was formerly the
Soviet Union or in the United States—gives no one a strong incentive
to preserve the resource.ll See Armen A. Alchian —Property Rights - A
Concise Encyclopedia of Economicsll, The Library of Economics and
Liberty, supra.

% See Arvind Panagariya, —Fhe Pursuit of Equity Threatens Poverty
Alleviationll, Financial Times (6/1/06), at p. 11. —Recent election
victories by the Marxist Communist party in the Indian states of West
Bengal and Kerala, the strong showing by Ollanta Humala in the first
round of Peru’'s presidential election, the election of Evo Morales as
Bolivian president and land grabs by local officials have re-energized
leftwing critics of pro-market policies in the developing world. They
had previously argued that such outward-orientated policies led to
increased poverty, but the evidence from China and India has
decisively laid that charge to rest. Therefore, they have now shifted
their critique to equity, arguing that market reforms widen the gap
between rural and urban populations. They further claim that this
lamentable phenomenon is turning the citizens of India, China and
Latin America away from reforms. But the argument is wrong and
pernicious...In China, the land grabs are to be attributed to the absence
of democratic institutions rather than to rising rural-urban
inequality...In India, aspirations aroused by rapidly rising incomes,
rather than by inequality, have been translated into politically effective
demands for yet more improvement, as reflecting in the frequent
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uprooting of incumbent governments...But, if inequality is a red
herring, the faulty diagnosis also endangers the process of growth and
poverty alleviation. No country illustrates this better than India, which
placed equity at the centre of policymaking in the early decades of
development with devastating results. Virtually all anti-growth and
anti-poor policies India has been struggling to shed for two decades had
their origins in the pursuit of equity.ll Ibid.

%! See George Parker and Tobias Buck, ~Washington Bridles at EU‘s
Urge to Regulatell Financial Times (5/12/06), at p. 2. —Senior officials
see the latest step in the creation of a behemoth [the European Union]
that will use its economic weight to impose European values on the rest
of the world, often through excessive regulation. According to
Rockwell Schnabel, the former US ambassador to Brussels, Europe is
_increasingly seeking to act as the world‘s economic regulator’...As
Mr. Schnabel notes: _Washington regulates far less than Brussels or the
EU member states, and when it does regulate, it is less likely to act on
the principle of precaution'.ll Ibid.

62 _Over the broad sweep of human history, technological progress and
economic growth were painfully slow. Why has it sped up now?...
According to economist Paul Romer,]..._One answer is that the more
people you're around, the better off you're going to be... Another
answer is that we developed better institutions. Neither the institutions
of the market nor the institutions of science existed even as late as the
Middle Ages. Instead we had the feudal system, where peasants
couldn‘t decide where to work and the lord couldn't sell his land. On
the science side, we had alchemy. What did you do if you discovered
anything? You kept it secret. The last thing you'd do was tell anybody.*
How did the better ingtitutions come about?..._ So where do these
institutions come from? It was a process of discovery, just as people
discovered how to make bronze. They also discovered ways to organize
political life. We can use democratic choice as an alternative to, say, a
hereditary system of selecting who's the king. What's subtle here is,
how do those discoveries get into action?...There was a process of
persuasion when somebody discovered that, hey, this would be a better
way for us to organize ourselves. So we had political and economic
thinkers -- Locke, Hobbes, Smith -- who managed to persuade some of
their peers to adopt those institutions. So institutions came from a
combination of discovery, persuasion, adoption -- and then copying.
When good institutions work somewhere in the world, other places can
copy them... New Growth Theory describes what's possible for us but
says very explicitly that if you don‘t have the right institutions in place,
it won't happen. If anything, it was the old style of theory which made
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it sound like technological change falls from the sky like manna from
heaven, regardless of how we structure our institutions. This new
theory says technological change comes about if you have the right
institutions, which we have had...[For example]...Ming China was
very advanced. It had steel. It had clocks. It had movable type. Yet it
was far from generating either the modern institutions of science or the
institutions of the market. The market and science differ in their
treatment of property rights, but they're similar in that they rely on
individuals who are free to operate under essentially no constraints by
authority or tradition. It took a special set of historical circumstances
to persuade people that things could work if you freed people, within
certain institutional constraints, to pursue their own interests. This is
where Ming China was very far away from modern notions. Part of the
answer to this big question about human history has been the
acceptance of relatively unfettered freedom for large numbers of
individuals. It's something we just take for granted, but if you
described it in the abstract to the people of 50,000 years ago, they
would never believe it could possibly work. They were conditioned to
systems where there was the head man or the chief, and as numbers got
at all large, there was a sense that you had to have somebody with kind
of dictatorial control. It was a deep philosophical insight and deep
change in the whole way we viewed the world to tolerate and accept
and then truly celebrate freedom. Freedom may be the fundamental
hinge on which everything turns' (emphasis added). See —Post-Scarcity
Prophet - Economist Paul Romer on Growth, Technological Change,
and an Unlimited Human Futurell, Interview with Ronald Bailey,
Reason Magazine, supra.

% For example, it has doubled the life expectancies throughout the
world in the last century, and could make greater strides in the next 50.
-A girl bornin Chile in 1910 could expect to live only to age 33. Since
then, her life expectancy has more than doubled to its current level of
78 years.ll See Dean T. Jamison, +Hvesting in Healthll Chap. 1, Disease
Control Priorities in Developing Countries 2d Ed. (DCP-2), The
International Bank for Reconstruction and Development / The World
Bank, (2006), at p. 4, at: (http:/files.dcp2.org/pdf/DCP/DCPFM.pdf );
(http://files.dcp2.0rg/pdf/DCP/DCPO1.pdf.). Between 1950 and 1990
alone, technologic improvements increased life expectancy in
developing countries from forty to sixty-three years, while, at the same
time, greatly reduced pain and suffering, and improving both objective,
and subjective, standards of living. Ibid., at Preface, p. xvii, citing
Jamison et. al., Preface, Disease Control Priorities in Developing
Countries, (DCP1) (1993). See also Stephen Moore and Julian L.
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Simon, —Fhe Greatest Century That Ever Was' (1999), which reported
among other things that, during —the course of the 20th century, human
life expectancy had increased by 30 years, the annual deaths from
major Killer diseases such as tuberculosis, polio, typhoid, whooping
cough and pneumonia fell from 700 to fewer than 50 per 100,000 of the
population; agricultural workers fell from 41 to 2? percent of the work
force; household auto ownership rose from 1 to 91 percent.ll Ibid.
—Over the past 17 years, successive generations of AIDS drugs have
restored a total of three million years of life to HIV-positive Americans
and prevented an estimated 2,900 infants from becoming infected, a
new study finds..._three million extra years of life is impressive []
[c]lonsidering the billions of dollars that have been spent on
research[...] the research proves that it's really worth it'...said study
co-author A. David Paltiel, an associate professor of public health at
Yale School of Medicine in New Haven, Conn.ll See Randy Dotinga,
—HIV Drugs Have Given Americans 3 Million Years of Life - They've
aso prevented 2,900 infant infections since 1989, new study findsll,
Health Day Reporter (6/22/06), at:
(http://www.medicinenet.com/script/main/art.asp?articlekey=62628);
(http://news.yahoo.com/s/hsn/20060623/hl_hsn/hivdrugshavegivename
ricans3millionyearsoflife);
(http://www.healthcentral.com/newsdetail/408/533402.html).

® It is apparent that American apologists and Eurocentrists are
clamoring to portray the international system America helped to create
following World War 11, and America's current internationa influence
and standing as on the wane. In fact, some have cited America’'s poor
international standing as the result of misplaced policies that arguably
defend longstanding American values, such as life, liberty and the
pursuit of happiness, political and economic freedom, a market-
orientated rules-based trading system and strong private property right
protections guaranteed by the U.S. Constitution.  Perhaps these
grumblings reflect the introduction of a new international policy
platform developed by primarily one political party, that is willing to
sacrifice individual Americans' congtitutional rightsin order to enhance
America's international image. See e.g.,, Jacob Weisberg, —Fhe
Inconvenient Truth About Gorell, Financial Times (6/1/06), at p. 11.
-Whether or not one concurs with the judgment of the historian Sean
Wilentz that he is the _worst president in history*, George W. Bush has
already done enough damage to America’s position in the world to earn
a spot in the bottom tier.ll Ibid. See also, Barry Lynn, —Globalization
Must Be Saved From the Radical Global Utopiansll, Financial Times
(5/30/06), at p. 15. -Most of us are hard pressed just to maintain the
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illusion that the present system is not breaking down, to deny with
conviction what everyone knows — that the grand trade liberalization
project is, at best, on life support...Few outside the US doubt that
America's free-trade system, constructed with such care in the decades
after the war, is crumbling fast...[T]here is no better time than now to
grasp that the real question is not, as Americans like to frame it, free
trade versus protectionism. It is whether the world trading system will
be regulated by private companies that are answerable only to the rich
and powerful, and are profoundly unequipped for the task of processing
complex information for the sake of society, or by states built to assess
risk and to be answerable to al citizens... By far the greatest obstacle
to understanding the failings of post-cold-war globalization isthe US's
own utopian ideology. For most of the nation‘s history, America was
guided by deeply realistic thinking, and idealistic rhetoric was trotted
out mainly to clothe cold strategic aims. But after the fall of the Berlin
Wall, in that moment of self-congratulatory euphoria, much of the US's
ruling elite came to believe the rhetoric itself. The result was a
uniquely American, fin-d-siecle paganism — absolute faith in the ability
of an all-determining market mechanism to deliver universal prosperity
and peace in perpetuity — which was then hawked abroad with
evangelical zeal... The biggest reason for hope is the prospect of a
reformed, sober US. Once the American mind is exorcised of today*‘s
mechanistic utopianism, the most probable result will be a return to a
far more realistic, practical, ethical internationalism.ll Ibid.

% _What do you see as the necessary preconditions for technological
progress and economic growth? [According to Paul Romer,]..._One
extremely important insight is that the process of technological
discovery is supported by a unique set of institutions. Those are most
productive when they'‘re tightly coupled with the institutions of the
market. The Soviet Union had very strong science in some fields, but it
wasn't coupled with strong institutions in the market. The upshot was
that the benefits of discovery were very limited for people living there.
The wonder of the United States is that we've created institutions of
science and institutions of the market. They‘re very different, but
together they‘ve generated fantastic benefits. When we speak of
institutions, economists mean more than just organizations. We mean
conventions, even rules, about how things are done. The understanding
which most sharply distinguishes science from the market has to do
with property rights. In the market, the fundamental institution is the
notion of private ownership, that an individual owns a piece of land or
a body of water or a barrel of oil and that individual has almost
unlimited scope to decide how that resource should be used. In science
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we have a very different ethic. When somebody discovers something
like the quadratic formula or the Pythagorean theorem, the convention
in science is that he can‘t control that idea. He has to give it away. He
publishes it. What's rewarded in science is dissemination of ideas. And
the way we reward it is we give the most prestige and respect to those
people who first publish an idea.' Yet there is a mechanism in the
market called patents and copyright, for quasi-property rights in
ideas...[Romer agrees] _That's central to the theory. To the extent that
you'‘re using the market system to refine and bring ideas into practical
application, we have to create some kind of control over the idea. That
could be through patents. It could be through copyright. It might even
be through secrecy. A firm can keep secret a lot of what it knows how
to do.So for relying on the market -- and we do have to rely on the
market to develop a lot of ideas -- you have to have some mechanisms
of control and some opportunities for people to make a profit
developing those ideas..._| think it's important to have a distinct realm
of science and a distinct realm of the market, but it's also very good to
have interaction between those two'll (emphasis added). See —Rost-
Scarcity Prophet - Economist Paul Romer on Growth, Technological
Change, and an Unlimited Human Futurell, Interview with Ronald
Bailey, Reason Magazine, supra.

% See Armen A. Alchian —Property Rights - A Concise Encyclopedia of
Economicsll, The Library of Economics and Liberty, supra.

% See Daniel W. Drezner, -J.S.Trade Strategy Free Versus Fair:
Critical Policy Choicesll, Council on Foreign Relations (2006), at p. 22,
at: (http://www.cfr.org/content/publications/attachments/CPCTrade.pdf

).

% See Andrew Beckerman-Rodau, —Are Ideas Within The Traditional
Definition of Property? A Jurisprudential Analysisll, Suffolk University
Law School Intellectual Property Paper No. 5 (Berkeley Electronic

Press 1994), at p. 25, at:
(http://Isr.nellco.org/cqi/viewcontent.cgi?article=1005&context=suffolk
lip);

(http://www.law.suffolk.edu/arodau/site.asp?page=publications&id=art
icles/ideasjuris).

% See, e.g., Guy De Jonquieres, -Asia Needs a More Active Market in
Ideasll, Financia Times Comment (8/31/06), at p. 13. —Fypicaly,
Asia's way is to cope with the world as it is, not to try radicaly to
change it: roadblocks are there to be circumvented, not bulldozed. The
approach ahs often paid off handsomely. Business flair for turning
obstacles into opportunities is the key to much of the region‘s
dynamism. Similarly, pragmatism by governments in the region has
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enabled economic integration to advance, in spite of the deep mistrust
that often divides them. Rather than trying to promote integration
through laws and treaties, they have left market forces to take the lead.
However, a bias towards acquiescence in the status quo also has costs.
It does not foster the vigorous spirit of inquiry needed to spark the
innovation that many emerging Asian economies are eager to
encourage...Asia will need a more active market in ideas if it is to
respond to the huge challenges thrown up by its future development.
Increasingly, these extend across borders, in fields as diverse as health,
migration, transport and the environment. The region's lack of
common institutions and forums in which to develop joint solutions
makes the need for smart thinking all the greater.ll Ibid.

"% Ibid., at pp. 25-26.

™ Tracing the philosophical and intellectual origins of freedom reveals
that a disparity has existed for centuries between the notions of
individual freedom brought forth by the American Revolution and the
collectivist overtones of the European philosophical tradition.
Understanding these historical origins is key to understanding the use
of freedom in contemporary usage. The English liberal tradition and the
American Revolution provided a crucible in which the ideas of John
Locke, Edmund Burke, David Hume, and Thomas Jefferson were
molded into the American concept of individual freedom. At its core,
this tradition of freedom is rooted in the natural rights of man. Natural
rights are derived from the idea of common human nature and, as such,
are inalienable. They cannot be bought, sold, or taken away. The
highest priority in this tradition is the right of life, liberty, and security
of person...From this definition emerges a picture of freedom that
seeks to liberate the individual‘s creative and intellectual capabilities.
Additionally, the legacies of Voltaire, Jefferson, and the Magna Carta
promote freedom of thought, consciousness, and religion...In addition
to providing intellectual and creative freedoms, the individualist
tradition sought to define freedom externally, in relation to society.
Individual freedom is predicated on the right to life; therefore, that right
should be equally protected before the law. Government is necessary to
secure these rights, with the consent of the governed, and should do so
with blind justice. These are ideas that can be traced to John Locke and
the Magna Carta. The right to be free from slavery is a further
extension of the natural rights of man and one of the core tenets of
liberalism. As Locke, Montesquieu, Hume, and Jefferson pointed out,
however, the individual must be free not only from enslavement to
others, but also from enslavement to the government. They sought to
preserve freedom by protecting individuals from arbitrary arrest, deten-
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tion, or exile, as well as from arbitrary deprivation of propertyll
(emphasis added). See Helle C. Dale, -Economic and Political Rights at
the U.N.: A Guide for U.S. Policymakersll, Backgrounder #1964,
supra.

2 4n 1776, Thomas Jefferson, in the American Declaration of
Independence, wrote, “We hold these truths to be self-evident, that all
men are created equal, that they are endowed by their creator with
certain unalienable rights, that among these are Life, Liberty, and the
pursuit of Happiness.ll Jefferson‘s phrasing, while one of the most
memorable aphorisms, tapped into an already established vein of
discourse about human rights. Jefferson stood most directly on the
shoulders of John Locke, whose design of government for the
protection and promotion of -Hfe, liberty, and propertyll was a
foundation stone of the American constitutional system. Locke, in turn,
built on far older religious and philosophical antecedents. The older
writings on human rights, from ancient times through the founding of
the United States, consistently included among the listed rights the
rights to marry, to raise a family, to safeguard one's property, and to
pursue a calling. Property often was closely linked to marriage, family,
and related institutions.1 Rights to property were conceived in many
societies as part of the constellation of rights properly guaranteed to
assure familial success. Over time, property rights were assimilated into
individual rights, as the individual came to have identity, and to enjoy
rights, independent of family. Over time, as well, property rights
developed several distinct but related strands. One strand encompasses
the right to own property and to control its use and disposition. Another
strand focuses on the right to work, to retain the fruits of one's labor—
in essence, to translate labor into property. A third strand addresses the
rights associated with enjoyment of the benefits from contributions to
scientific nd intellectual advancement. All of these strands are
intertwined and share common roots. All of these strands also play
important roles in modern economies... At the most fundamental level,
basic property rights are an extension of the self and of the prohibition
on davery. Ownership of one's own body implies ownership of one's
own labor. (That point has been made repeatedly, starting with Thomas
Aquinas, and then elaborated by Locke.) All of the other property rights
protected as core human rights flow from that ground. Together, these
rights allow individuals to exercise a measure of control over their
surroundings. They allow us to plan our lives with some security, not
that we have full control, but that we can decide for ourselves how best
to invest our energies, based on our own values and expectations. The
importance of property rights to individual self-development is related
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to, though different from, their contribution to societal wealth and,
derivative of that, to society's capacity to promote a wide variety of
other rights and interests. This relationship was first noted by Aristotle,
who observed that property tended to be most productive when it was
owned individually rather than collectively. The twentieth century
offers something as close as one gets in real life to a controlled
experiment on the virtues of collective versus individual ownership.
The unambiguous lesson of the century is that greater individual
ownership has a marked advantage over greater collective ownership in
producing wealth for society.l See Ronald A. Cass, —tntellectual
Property and Human Rightsll, Engage Vol. 7, Issue 1 (March 2006), at
pp. 87-88, at: (http://www.fed-
soc.org/Publications/Engage/March%202006.pdf ).

™® The notions underlying U.S. patent law were substantially derived
from English traditions. —©ne of those_fundamental notions was that
patent and copyright protections encouraged innovation and national
development.

. By the late 1700's, Britain had the longest continuous patent
tradition in the world, one whose origins traced back to 1449...As
former subjects of the English King, the newly minted Americans were
familiar with the doctrine of the public interest, as incorporated into
Britain's Statue of Monopolies (1624).1 1bid., at p. 26. —H gave a
fourteen-year monopoly to _the true and first inventor' of new
manufactures — a law in effect for more than 150 years before the
American Revolution.ll Ibid.., at pp. 26-27. —kikewise, the colonists
were familiar with Britain's copyright law, the Statue of Anne, which
was enacted in 1710. Under that act, the monopoly power of publishers
was weakened and the rights of authors of new works were
strengthened with copyright protection for fourteen year, with the
possibility of a fourteen year renewal. And while the Statute of
Monopolies did not apply in the colonies, the various colonial
governments enacted patent laws that imitated it. After independence
and before the ratification of the U.S. Constitution, twelve of the
thirteen colonies enacted copyright laws based on the Statute of Anne.ll
See Pat Choate, HOT PROPERTY: The Stealing of Ideas in an Age of
Globalization, Alfred A. Knopf (©2005), at p. 27.
™ One of the primary purposes of the U.S. constitution, according to
one of its primary authors, as set forth in The Federalist Papers, was
the preservation of inalienable individual rights, including ownership
and enjoyment of private property. The Federalist Papers were a series
of 85 articles written under the pen name of Publius, by Alexander
Hamilton, James Madison, and John Jay. Their purpose was to garner
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public support for the then-proposed U.S. Constitution. The Federalist
Papers outlined how the new American government would operate and
why this type of government was the best choice. James Madison,
wrote in Federalist Paper #10, previously reported in the New York
Packet of November 23, 1787, that, —Fhe protection of ...the faculties of
men, from which the rights of property originate...is the first object of
governmentll. Madison, again, in Federalist Paper #54, previously
reported in the New York Packet of February 12, 1788, wrote that,
—Government is ingtituted no less for protection of the property, than of
the persons, of individuals. The one as well as the other, therefore, may
be considered as represented by those who are charged with the
governmentll. Madison, yet again, in an article published in the
National Gazette of March 29, 1792, entitled, —Propertyll, wrote that the
U.S. -Government is instituted to protect property of every sort; as well
that which lies in the various rights of individuals... his being the end
of government, that alone is a just government, which impartially
secures to every man, whatever is his own...That is not a just
government, nor is property secure under it, where the property which a
man has in his personal safety and personal liberty, is violated by
arbitrary seizures of one class of citizens for the service of the
rest...[Property] means _that dominion which one man claims and
exercises over the external things of the world, in exclusion of every
other individua'...[I]t embraces everything to which a man may attach
a value and have a right; and which leaves to every one else the like
advantage. In the former sense, a man‘s land, or merchandize, or
money is called his property. In the latter sense, a man has a property
in his opinions and the free communication of them...He has a property
very dear to him in the safety and liberty of his person. He has an equal
property in the free use of his faculties and free choice of the objects on
which to employ them. In a word, as a man is said to have a right to his
property, he may be equally said to have a property in his rightsl
(emphasis in original).

™ The U.S. Constitution and accompanying Bill of Rights provide that
governments shall not _take' private property, no matter where it is
located, for _public use’ without _just compensation‘. See discussion,
infra.

"® Erench author and historian Alexis de Toqueville, in the Introduction
to his famous book, Democracy in America, makes reference to the
liberating power of private property to promote democracy, as well as,
scientific and creative discovery and innovation: —As soon as land
began to be held on any other than a feudal tenure, and personal
property could in its turn confer influence and power, every discovery
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in the arts, every improvement in commerce of manufactures, created
so many new elements of equality among men. Henceforward every
new invention, every new want which it occasioned, and every new
desire which craved satisfaction were steps towards a general leveling
[of the classes]. The taste for luxury, the love of war, the rule of
fashion, and the most superficial as well as the deepest passions of the
human heart seemed to co-operate to enrich the poor and to impoverish
the rich. From the time when the exercise of the intellect became a
source of strength and of wealth, we see that every addition to
science, every fresh truth, and every new idea became a germ of
power placed within the reach of the people. Poetry, eloquence, and
memory, the graces of the mind, the fire of imagination, depth of
thought, and all the gifts which Heaven scatters at a venture turned to
the advantage of democracy; and even when they were in the
possession of its adversaries, they still served its cause by throwing into
bold relief the natural greatness of man. Its conquests spread, therefore,
with those of civilization and knowledge; and literature became an
arsenal open to all, where the poor and the weak daily resorted for
armsl (emphasis added). See Alexis de Tocqueville Democracy in
America, Preface/Introduction at:
(http://xroads.virginia.edu/~Hyper/DETOC/preface.htm ).

" See Article 17 of the Universal Declaration of Human Rights. —&.
Everyone has the right to own property alone as well as in association
with others. 2. No one shall be arbitrarily deprived of his property.ll See
discussion, infra.

® _The citizens of Mongolia are enjoying the following rights and
freedoms...3) The right to fair acquisition, possession, and inheritance
of movable and immovable property. lllegal confiscation and
requisitioning of the private property of citizens are prohibited. If the
State and its bodies appropriate private property on the basis of
exclusive public need, they may only do so with due compensation and
payment...8) The right to engage in creative work in cultural, artistic,
and scientific fields and to benefit thereof. Copyrights and patents are
protected by law.ll See  -Mongolia-Congtitutionll, at:
(http://www.concourt.am/wwconst/constit/mongolia/mongol-e.htm ).

™ The Members of the World Trade Organization have agreed that
there is a —heed to promote effective and adequate protection of
intellectual property rights[,] to ensure that measures and procedures to
enforce intellectual property rights do not themselves become barriers
to legitimate trade..[to] recogniZ €] that intellectual property rights
are private rights...[to] recognize[e] the underlying public policy
objectives of national systems for the protection of intellectual
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property, including developmental and technological objectives [and
to]...establish a mutually supportive relationship between the WTO
and the World Intellectual Property Organizationll (emphasis added),
and to give effect to the provisions of the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS Agreement).

8 According to some commentators, however, the property right
conferred upon patent holders pursuant to Article 28 of the TRIPS
Agreement is a _negative’ right of exclusion that is subject to public
policy principles, rather than a positive property right. -Members to
ensure that patent owners enjoy exclusive rights, and details the
minimum content of such rights, which may be exercised with regard to
acts performed during manufacturing as well as to acts performed after
manufacturing. The exclusive nature of the rights conferred is inherent
to patent grants, though not to all forms of intellectual property. It
permits the title-holder, if successful in the exploitation of the
invention, to obtain significant rents during the lifetime of the patent,
thus fulfilling one of the basic purposes of patent grants. While
defining the patentee's rights as exclusive, the Agreement makes it
clear that patents confer a negative right, that is, the legal faculty to
prevent others from doing certain acts relating to the invention (ius
excluendi), rather than a positive right with regard to his products or
processes... Thus, the acquisition of a patent right on a product does not
empower the patent owner to produce it if this were contrary, for
instance, to environmental regulations, or to commercialize it, if prior
marketing approval were required.ll See Resource Book on TRIPS and
Development: An authoritative and practical guide to the TRIPS
Agreement, United Nations Conference on Trade and Development and
the International Centre for Trade and Sustainable Development,
Chapter 22 _Patent Rights Conferred' at p. 44 (Cambridge University

Press May 2005), at:
(http://www.iprsonline.org/unctadictsd/docs/RB2.5 Patents 2.5.6 _upd
ate.pdf).

8 It is the core purpose and objective of the World Intellectual Property
Organization, as noted in Article 3 of the WIPO Convention, signed on
July 14, 1967, and subsequently amended on September 28, 1979, to:
—t) to promote the protection of intellectual property throughout the
world through cooperation among States and, where appropriate, in
collaboration with any other international organization; and (ii) to
ensure administrative cooperation among the Unions.|I

% The American Declaration on the Rights and Duties of Man,
approved by the Ninth International Conference of American States in
1948, also provides clearly for the minimal protection of private
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property rights in intellectual property. It states in article 13, that:
—Every person has the right to take part in the cultural life of the
community, to enjoy the arts, cultural life of the community, to enjoy
the arts, and to participate in the benefits that result from intellectual
progress, especially scientific discoveries. He likewise has the right to
the protection of his moral and material interests as regards his
inventions or any literary, scientific or artistic works of which he is the
authorll.

# The International Covenant on Economic, Social and Cultural Rights
was opened for signature, ratification and accession by United Nations
General Assembly Resolution 2200A (XXI) on December 16, 1966.
Although it has not yet been ratified by the U.S., it has been ratified or
acceded to by 153 countries around the world. It provides for the
minimal protection of private property rights, including intellectual
property rights, and states, in Article 15, that: —Fhe States Parties to
the present Covenant recognize the right of everyone: 1. a) To take part
in cultural life; b) To enjoy the benefits of scientific progress and its
applications; ¢) To benefit from the protection of the moral and
material interests resulting from any scientific, literary or artistic
production of which he is the authorll...3. The States Parties to the
present Covenant undertake to respect the freedom indispensable for
scientific research and creative activityll.

% The Universal Declaration on the Human Genome, adopted at
UNESCO's 29th General Conference on November 11, 1997, and
endorsed by United Nations General Assembly Resolution
AIRES/53/152 on December 9, 1998, provides for the minimal
protection of private property rights, including intellectual property
rights, and states, in the preamble that: —States should take appropriate
measures to foster the intellectual and material conditions favorable to
freedom in the conduct of research on the human genome and to
consider the ethical, legal, social and economic implications of such
research... |l

% The Vienna Declaration and Programmed of Action, adopted by the
World Conference on Human Rights on June 25, 1993, and endorsed
by United Nations General Assembly Resolution 48/121 on December
20, 1993, provides clearly that private property rights, including
intellectual property rights, may not be abridged for lack of
development. It states, in Part |, Paragraph 10, that: -the right to
development, as established in the Declaration on the Right to
Development, as a universal and inalienable right and an integral part
of fundamental human rights. As stated in the Declaration on the Right
to Development, the human person is the central subject of
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development. While development facilitates the enjoyment of all
human rights, the lack of development may not be invoked to justify
the abridgement of internationally recognized human rightsll.

% See Armen A. Alchian —Property Rights - A Concise Encyclopedia of
Economicsll, The Library of Economics and Liberty, supra.

8 See Andrew Beckerman-Rodau, —Are Ideas Within The Traditional
Definition of Property? A Jurisprudential Analysisl, at p. 26.

% Dr. De Soto conducts his work on behalf of the millions of informal
landowners in Latin America. His work focuses on helping them to
register informal title to real property, and to help the government
recognize those titles by drafting laws that allow exploitation and
require protection thereof. De Soto speaks fundamentally about the
importance of acquiring formal title to real property which can then be
alienated and exploited by its owners as collateral for credit, as
property for sale, etc. Formal recognition of private ownership of real
property also enables the growth of a formal entrepreneurial class in
developing countries that can fight off government socialism and state
capture by large, entrenched private interests that demand _rents' from
government, small businesses and the working class.

% See Mystery of Capitalism: Why Capitalism Triumphs in the West
and Fails Everywhere Else, Introduction. See also Transcript of —Fhe
Hudson Institute International Development Seminar - Guest Speaker,

Hernando de Soto, (Jan. 12, 2004), at:
(http://www.hudson.org/index.cfm?fuseaction=publication_details&id=
3219 ). —.Mystery of Capitalism, was really a more in-depth

exploration of the ideas in the Other Path. It was really looking at what
he terms —the hidden architecture of capitalism,ll primarily, property
rights and the importance of property rights to wealth creation, again, to
the bubble up, trickle up theory of development. Ibid.

% _IClountries that are currently excluded from the globalised economy
will have to make huge adjustments to their legal systems and
governance in order to fully benefit...[F]our billion people, or 80% of
the world's population, are not included in the system...For instance,
you cannot trade unless you can sign a bill of lading or make a bank
transfer. You have to have a proper address to make a deal. Four
billion have no property rights. Without a fixed identity, they cannot
get credit. These people might easily come to see the system of
international trade as an abuse against them. They can be whipped
up into a frenzy against the West or globalization, and that
underlies every global problem that exists...From our experience,
I'd have to say vyes..[A]ll countries can become capitalist
economies...Take Tanzania, for instance: this is one of the poorest
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countries in the developing world. Yet when we worked there, we
discovered that people were already implementing their own legal
system at a local level. Special committees run by local officials
known as mwenyeketi issued documents to establish legal property and
business rights of individuals in the rural areas. They even had
documents that enabled people to use their land as collateral for
borrowing money. We found it hard to find a cow or bull that did not
have private property markings. So, in my view, no culture is incapable
of going the same way as the rest of the worldll (emphasis added). See
Morice Mendoza, —Global Liberalisation: Anti-poverty campaigner
Hernando de Soto believes that globalization, with all its faults, can
only help the poor. But property laws will need to change firstll, World
Business (May 2006), at pp. 25-26

%8 See Mark F. Schultz and David B. Walker, —-How Intellectual
Property Become Controversial: NGOs and the New International IP
Agendall, Engage, Vol. 6, Issue 2 (Oct. 2005), pp. 82-98, at 85, at:
(http://www.fed-soc.org/Publications/Engage/Oct%2005.pdf ).

%2 According to economist Paul Romer of Stanford University, ideas are
a type of goods (_non-rival‘) that everyone can use at the same time,
and which, while —expensive to produce [initialy,] are cheap, amost
costless to reproduce. Thus the total cost of a design does not change
much, whether it is used by one person or by amillion.Il At first glance
the _manufacture of ideas might seem like a profitable business to
invest in. However, upon further inspection, one sees clearly that if
there are no barriers to entry into such a business, i.e., - is free to
enter, it is not worth doing so, because competition pares the price of a
design down to the negligible cost of reproducing it. Unless idea
factories can enjoy some measure of monopoly over their designs — by
patenting them, copyrighting them, or just keeping them secret — they
will not be able to cover the fixed cost of inventing them.ll See —Fhe
Growth of Growth Theory - The riddle of technology and prosperity is
explored in a fine new bookll, The Economist (5/18/06), at:
(http://www.economist.com/displaystory.cfm?story_id=6943519 ).
—A]he unique thing about knowledge was not so much its indivisibility
but rather its nonrivalry...There was indeed something indivisible
about a lighthouse or a recording or a software program. It didn‘t exist
until it was built or made or turned on, and doing that inevitably
entailed a fixed cost. Once created, however, a nonrival good could be
copied endlessly at almost no cost and used over and over again,
without being _used up’. Many people could possess it precisely
because it was nonrival. It was indivisible, too. But its indivisibility
was not the important thing. A nonrivalrous good could be almost
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anything whose content lent itself to copying. A symphony, or the
performance of it by a particular orchestra; a painting, or a reproduction
of it on a coffee mug; a chemical formula, or its instantiation in a
pharmaceutical pill. Indeed, it was when excludability entered the
picture that things really got interesting. Nonrival goods were
excludable in varying degrees, depending on the
circumstances...Secrecy was one device to preserve commercially
valuable nonrival goods. Patents, trademarks, secret ingredients,
access codes, proprietary standards, continual innovation were some
othersll (emphasis added). See David Warsh, Knowledge and the
Wealth of Nations — A Story of Economic Discovery, (W.W. Norton &
Co. ©2006), at pp. 285-86.

% See, e.g., -Doing Business 2007 — How to Reformll, Overview, The
International Bank for Reconstruction and Development / The World
Bank (2006), at:
(http://www.doingbusiness.org/documents/DoingBusiness2007_Overvi
ew_Eng.pdf ). -Boing Business 2007: How to Reform is the fourth in a
series of annual reports investigating the regulations that enhance
business activity and those that constrain it. Doing Business presents
quantitative indicators on business regulations and the protection of
property rights that can be compared across 175 economies—from
Afghanistan to Zimbabwe—and over time. Regulations affecting 10
areas of everyday business are measured: starting a business, dealing
with licenses, employing workers, registering property, getting credit,
protecting investors, paying taxes, trading across borders, enforcing
contracts and closing a business. The indicators are used to analyze
economic outcomes and identify what reforms have worked, where and
why Il Ibid., at p. 3. See also Krishna Guha, “World Bank Praises Pro-
Business Reforms in Many African Countriesl, Financia Times
(9/6/06), at p. 4.

* _Defining and publicizing property rights through registries has
proven good for entrepreneurs as well. Land and buildings account for
half to three quarters of wealth in any economy. Securing rights to
property strengthens incentives to invest and facilitates trade. And with
formal property titles, entrepreneurs can obtain mortgages on their
homes or land and start businesses...Even though the 14 procedures for
registering property are the same in all analyzed states, in practice
different states make it easier or more difficult to register. The cost and
time vary considerably...With identical requirements to register, the
wide variation in the time to transfer property is puzzling ...Costs come
largely from transfer taxes, registry charges and registration fees—all
determined at the state or municipal level...Brazil has an unusually
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high number of requirements for registering property: 11 different
clearance certifi cates (Certiddo Negativa) are required (including
certifi cates confi rming that the company has no pending labor
settlements, and that the company has funded its pension plan).ll See
—Boing Business in Brazilll The International Bank for Reconstruction
and Development / The World Bank (2006), at pp. 6-7, at:
(http://www.doingbusiness.org/documents/doing_business_in_brazil 0
7.pdf ).

% See, e.g., -Boing Business 2007 — How to Reformll, Overview,
supra, at Table 1.2, at p. 6.

% See Robert M. Sherwood, Intellectual Property and Economic
Development, -€hap. 9: Protection: A Powerful Development Toolll
(Westview Press 1990), at:
(http://www.kreative.net/ipbenefits/iped/body 9 chapter.htm ).

" _Poes New Growth Theory give us some new insights on how to
think about monopolies? [According to Stanford economist Paul
Romer,] _There was an old, simplistic notion that monopoly was always
bad. It was based on the realm of objects -- if you only have objects
and you see somebody whose cost is significantly lower than their
price, it would be a good idea to break up the monopoly and get
competition to reign freely. So in the realm of things, of physical
objects, there is a theoretical justification for why you should never
tolerate monopoly. But in the realm of ideas, you have to have some
degree of monopoly power. There are some very important benefits
from monopoly, and there are some potential costs as well. What you
have to do is weigh the costs against the benefits. Unfortunately, that
kind of balancing test is sensitive to the specifics, so we don't have
general rules. Compare the costs and benefits of copyrighting books
versus the costs and benefits of patenting the human genome. They're
just very different, so we have to create institutions that can respond
differentially in those cases'l (emphasis added). See —Rost-Scarcity
Prophet - Economist Paul Romer on Growth, Technological Change,
and an Unlimited Human Futurell, Interview with Ronald Bailey,
Reason Magazine, supra.

% _When industries have huge research costs and low production
costs, they tend to evolve toward what economists call a monopoly a
situation where companies charge more for their goods than what it
cost to produce the last unit. _If you forced anyone in the world of ideas
to sell their product at the cost of producing the last unit, they'd go
bankrupt, says Romer. His appreciation of the role monopolies plays
in the economy lands Romer in the neo-Schumpeterian camp named
after Joseph Schumpeter, who almost 50 years ago recognized the



http://www.doingbusiness.org/documents/doing_business_in_brazil_07.pdf
http://www.doingbusiness.org/documents/doing_business_in_brazil_07.pdf
http://www.kreative.net/ipbenefits/iped/body_9_chapter.htm

362

importance of monopolies in capitalist societies...Problem is, a
monopoly isn't supposed to happen according to classical economics. In
Ricardo's insular world, competition is perfect: many small firms
compete against each other, but none is able to set prices; the cost of
entry into the market is nil; and prices reflect the cost of production.
But the economics of high technology shatter this convenient scheme.
Because the cost of research is so steep, the price of market entry is
often enormously high. As a result, big firms often slug it out, and by
simultaneously trying to fund new discoveries while paying for old
ones, they charge far more than the cost of production. The economics
of monopolistic competition, as it has been branded, is the economics
of the technology age. But there's a big conundrum for monopolies and
monopolistic societies. What price is the right price to charge for a new
idea, for a new software tool? The classical notion of price-setting
worked well. More often than not, demand equaled supply; and
competition kept suppliers from charging more than consumers would
pay. This classical understanding of pricing provided the ideological
cover for market economies to flourish... But everyone assumed that
monopolies would rarely arise. And if they did, most agreed, the
government should step in. So now what? If our goal is simply to
encourage the production of new bitstreams, Romer says, prices must
be set very high. But, he asks, what's the right price to make sure a new
bitstream is used efficiently? _You can't overuse an idea. Anybody in
the world who can benefit should be free to use it,' he says. _So the
right price is zero." To promote economic growth, policymakers want
to encourage the development and diffusion of new ideas...So there's a
deep economic problem to solve setting a high price to encourage
research but a low price to encourage use. _he economic problem’
Romer says, _is really about configuring all our institutions so that we
search efficiently through this space of possible ideas, finding better
and better ones. Here Romer's technological economics turns into a
set of policies for the technological age. He believes that companies
must derive some monopoly profits for taking the risk to develop new
ideas. In fact, without the incentive of capturing such profits, he
concludes, companies would not engage in research. But Romer also
supports government funding for basic research and advocates
revamping patent and copyright laws to limit the control companies
can exert over new technologies. The balance, he hopes, will provide
enough incentive for companies to pursue new technologies and, at the
same time, allow other individuals and companies access to the ideas
that flow from research...Romer warns that governments must pursue
intelligent technology policies... He opposes the kinds of handouts to
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industry the federal government's Advanced Technology Program has
spearheaded. _Y ou don't want pork barrel programs to get in the way of
effective economic outcomes, he warns. At the same time, he believes
it's vital that government supports basic research, the birthplace of
ideas. Romer suggests concentrating funds on universities, both to
stimulate basic research and to create cadres of highly educated
people who will fan out into the economy and generate new
technologies... Some economists, for instance, dispute the
importance of Romer's thesis when it comes to developing countries.
They hold that if poorer nations such as India manage to educate their
populations and accumulate more capital, then growth will
automatically follow. Not so, Romer argues. To develop successfully,
countries must be open to new ideas and capture the benefits of the
latest technologies. The only logical path, he suggests, is to embrace
free trade and encourage investment by large corporations. These
companies will then bring the necessary knowledge of industrial
organization, international markets, and product differentiation to
allow developing nations to become truly global players. Romer‘s
theory hints at an unexpected benefit of free trade: access to new
ideasll (emphasis added). See Kevin Kelly, —RPaul Romer: The
Economics of Ideasl, Wired Magazine Issue 4.06 (1996), at:
(http://www.wired.com/wired/archive/4.06/romer.html).

% _For much of the 20™ century they were industrial powerhouses that
pioneered global breakthrough medicines, from aspirin to the birth
control pill.  Today, Germany‘'s pharmaceuticals companies are
weaklings. _Germany has destroyed its industry’, says Sir Tom
McKillop, the former head of AstraZeneca. _The market has become
progressively more awful. It's a very sorry tale'll. See Andrew Jack
and Patrick Jenkins, —Fhe Birthplace of Aspirin Finds Its Drug
Innovation Numbedll, Financial Times (3/31/06), at p. 9.

1% _on Tuesday the European Parliament (EP) proposed a number of
changes to the directive on the patentability of computer-implemented
inventions, including a change to the name of the directive to make it
clear that software cannot be patented. Confusion over just what would
be patentable under the directive has been such that it has become
widely known as the software patents directive... Michel Rocard, the
rapporteur for the EP's Legal Affairs Committee (JURI), has drafted
amendments to the directive which, if agreed by the committee next
week, will be voted on by MEPs in a plenary session of the European
Parliament in July. Rocard has proposed that the expression _computer -
aided invention' should be used rather than _computer-implemented
invention' throughout the directive text, including the title of the
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directive. This change is needed to make it clear that innovations can
only be patented if they use software to aid the performance of the
invention and not if they comprise software only, according to Rocard.
—Fhe expression _computer-implemented' is not suitable, because it
may let one think that an invention can be wholly realised by means of
a computer, which would mean that software can be patentable. Since
both the [European] Commission and the [EU] Council agreed that
software should not be patentable, the scope of the directive has to be
defined so as to exclude this case,ll said Rocard in the draft amendment
document.

Some of the proposed amendments revert to the changes introduced by
the European Parliament in the first reading, which were later removed
by the EU Council. This includes a change to make it clear that
innovations in the field of data processing cannot be patentedll
(emphasis added). See Ingrid Marson, -EU Prefers _Computer-Aided'
Patentsll, ZDNet UK (6/14/05), at:
(http://news.zdnet.co.uk/business/legal/0,39020651,39203722,00.htm ).
For a discussion of the earlier removed changes, See Munir Kotadia
—EU Votes Through Software Patent Changesll ZDNet UK (5/18/04),
at:
(http://news.zdnet.co.uk/business/legal/0,39020651,39155028,00.htm ).
—Fhe European Council on Tuesday voted through controversia
changes to the European Union's Software Patents Directive that will
pave the way for widespread patenting of software in Europe.ll 1bid.

1 _The Foundation for a Free Information Infrastructure (FFII) is a
non-profit association registered in several European countries, which
is dedicated to the spread of data processing literacy. FFII supports the
development of public information goods based on copyright, free
competition, open standards. More than 650 members, 3,000
companies and 90,000 supporters have entrusted the FFII to act as
their voice in public policy questions concerning exclusion rights
(intellectual property) in data processingll (emphasis added). See
—Foundation for a Free Information Infrastructurell, at:
(http://www.ffii.org). -©ur constituents' basic interest is to keep the
software free from patents, regulated by copyright onlyll (emphasis
added). See —FFlI interests and the EU Software Patent Directivell, at:
(http://swpat.ffii.org/analysis/needs/index.en.html).

192" _Charlie McCreevy, the European Union internal market
commissioner, will on Monday launch an initiative to help European
companies secure better protection for their intellectual property. Mr
McCreevy wants to make -ene final effortl to resolve years of
deadlock over the creation of a low-cost EU-wide patent, in an effort to
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bridge the innovation gap between Europe and the US. The absence of
a functioning EU-wide patent regime is one of the biggest complaints
of business leaders in Europe. According to a recent study
commissioned by Brussels, the cost of registering patents across the EU
typically varies between €37,500-€57,000 ($45,500-$69,200). By
contrast, the cost of registering a US patent is about €10,000 — a factor
often cited by Brussels officials as part of the explanation for the EU‘s
failure to improve its levels of innovation. Efforts to create an EU-
wide community patent have been stalled for several years because
member states cannot agree which languages patents should be
published in. Another proposal — to clarify the rules on patents in the
software industry — had to be withdrawn last year after fierce protests in
the European Parliament and opposition from smaller companies and
individual software developers.ll See Tobias Buck, —One Fina Effort'
to Create a Low-Cost EU Patentll, FT.com (1/15/06), at:
(http://news.ft.com/cms/s/6bfc7f6a-85e7-11da-bee0-
0000779e2340.html ).

193 _th general, the European patent system appears to work pretty well,
at least in comparison with the US system, and members of the
European Software Association have not encountered the difficulties
created by trivial or dubious patents. In the US, too many low quality
patents have been granted and this is one of the reasons, which explains
the on-going attempt to reform the patent system in the US. The
European Software Association thus insists that Europe should avoid
the excesses and mistakes of the US patent system, and maintain a
restrictive approach for granting patents, as it is the case up to now.
This is not to say that the patent system in Europe cannot be improved.
Patents are too expensive, and the litigation system too complex. The
Commission's actions should focus on those two practical issues rather
than try to build a new system. The improvements can be done within
the existing legal framework through the creation of a common court
system and the adoption of administrative measures (reduced fees for
SMEs, reduced delays in decisions on oppositions, etc.)ll (emphasis
added). See -European Software Association: Response to the
European Commission's Consultation on the Patent System in Europell
at p. 1, at:
(http://www.europeansoftware.org/pdf/EuSftwAssn_Response to pate
nt_questionnaire.pdf ).

104 One legal commentator has tried to develop a TRIPS-based legal
argument against the patentability of drugs, premised on the French
civil law notion of _Ordre Public’ and morality, and to extend it to the
realm of copyrights. This argument is likely relied upon by Brazil and
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other countries to justify abrogation of HIV/AIDS and other drug
patents. See Austen Zuege -Applicability of TRIPS Allowance For
Exemptions From Patentability For Ordre Public and Morality to the
Realm of Copyrightll (April 2002). As this author describes it, —erdre
public comes from French law...[and it] encompasses several and
distinct concepts. The first concept...incorporates two distinct powers.
Judges are allowed limited discretion by virtue of certain articles of
French Civil Code to prevent enforcement of transactions which are
_held to offend public order'. There are also some statutory
requirements around which parties may not contract, as their
application is mandatory. The second concept, termed ordre public
externe, is related to the first and, in the area of private international
law, is interchangeable with public policy. It may be invoked to
prevent the application of foreign law, otherwise applicable under
principles of international law, on the basis that foreign law _would
sanction conduct that offends against the forum's concept of
fundamental norms' ... Therefore, ordre public would appear to provide
an escape device where, in limited circumstances, domestic interest
may trump foreign interests and public policy may trump ordinary
domestic standards for patentability. _States may only exclude an
invention on the basis of ordre public where the results of providing
such protection include commercia exploitation or an _offense against
the forum's concept of fundamental norms'‘Il. Ibid., citing Timothy J.
Ackerman, Comment, -Bis _ordre’'ly Loopholes: TRIPS Patent
Protection, GATT, and the ECJI, 32 Tex. Int'l L.J. 489, 495 (1997).
—Fhe second category of exemptions under TRIPS is for morality.
_Morality overlaps some aspects of ordre public. However, it may also
have results more related to ethical considerations than to the negative
social effect of policies'. The protection of human, animal or plant life
or health and avoidance of serious prejudice to the environment are
listed in art. 27.2 as nonexhaustive justifications for the two exemptions
and _should be viewed as broadening the already potentially broad
scope of the grounds for derogation'...At least once commentator
believes that the TRIPS exclusionary provisions do not provide enough
guidance to determine permissible bounds of exclusions in
practice...Bounds of permissible ordre public exemptions may be seen
if simultaneous bans on distribution or sale are required.ll Ibid., citing
Timothy J. Ackerman, Comment, —-Bis _ordre'ly Loopholes: TRIPS
Patent Protection, GATT, and the ECJI, supra, at pp. 495,-496, and
510; Ibid, citing Carlos M. Correa, —Public Health and Patent
Legidation in Developing Countriesll, 3 Tul. J. Tech. & Intell. Prop. 1,
9 (2001).
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% See F.M. Scherer, —Fhe Pharmaceutical Industry and World
Intellectual Property Standardsll, Vanderbuilt L. Rev. 53:6 (2000) at pp.
2245-2254, 2247-48. -Many nations excluded drug products from
patentability because they considered drugs (and for analogous reasons,
food products) to be of such great importance to the national welfare.
Even Switzerland, home to three of the world' s leading pharmaceutical
companies, abstained until 1977, from granting drug patents.|l 1bid.

106 See e.g., Marco Pistis, —Fhe European Convention on Human
Rights: Copyright Implicationsll, Antonelli Cocuzza & Associdti

(6/4/06), at:
(http://www.mondag.com/article.asp?articleid=40204&email access=0
n).

107 See Lawrence A. Kogan, —Exporting Europe's Precaution: How
Europe's Risk-Free Agenda Threatens American Free Enterprisell,
Washington Legal Foundation, (Nov. 2005), at: pp. 37-42, at:
(http://www.wilf.org/upload/110405MONOKogan.pdf ).

198 " And, profit-minded European-based pharmaceutical companies
holding valuable private property (e.g., drug patents and trade secrets),
who are accountable for their financial performance primarily to
corporate shareholders and debt-holders, are likely to accelerate their
shifting of R&D assets to the U.S., in light of recent actions unilaterally
taken by the EU Commission and the European Council. These
actions, if unopposed, will severely curtail the future profitability and
economic sustainability of such companies’ European operations, given
the broad scope of the privately owned pharmaceutical and medicinal
products that will likely be subject to a _taking' for third country
_bublic use’ without _just compensation’. See -Adoption Of A
Regulation On Compulsory Licensing Of Patents Relating To The
Manufacture Of Pharmaceutical Products For Export To Countries
With Public Health Problemsll, Council of the European Union,
PRES/06/120 (4/28/06), at:
(http://europa.eu.int/rapid/pressReleasesAction.do?reference=PRES/06/
120&format=HTML &aged=0&language=EN&qguilL anguage=en ).
—Fhis Regulation aims at facilitating and regulating at Community level
the granting of compulsory licenses for the supply of patented
pharmaceutical products to countries in need. After its entry into force,
it will allow to handle cases of public health emergencies, such as the
avian flu, in poor developing countries lacking the capacity to
manufacture such medicines locallyll (emphasis added).  This
regulation was first proposed during 2004. See —Proposa For A
Regulation Of The European Parliament And Of The Council On
Compulsory Licensing Of Patents Relating To The Manufacture Of
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Pharmaceutical Products For Export To Countries With Public Health
Problemsll and the accompanying —Explanatory Memorandumll,
COM/2004/0737  final - COD  2004/0258, Europa at:
(http://europa.eu.int/prelex/detail_dossier_real.cfm?CL=en&Dosld=19
1926#367639 ). See also -€ompulsory Licensing System For The
Production And Export Of Generic Medicinal Products To Developing
Countriesll Europa at: (http://europa.eu/scadplus/leg/en/lvb/121172.htm
). This regional European regulation was obviously crafted in response
to the (political) 2001 Doha Declaration on the TRIPS Agreement and
Public Health (WT/MIN(01)/Dec/2) (11/20/01), which acknowledges
circumstances under which a waiver(s) may be granted from the
obligations set forth in TRIPS Article 31(f) (concerning the issuance of
compulsory licenses by developing countries lacking their own drug
manufacturing capacity, primarily for the supply of their domestic
markets) and Article 31(h) concerning the payment of adequate
remuneration for pharmaceuticals subject to a compulsory license).
Paragraph 6 of that Declaration was subsequently elaborated upon by a
formal and legally binding WTO TRIPS Council Decision
—Hmplementation of Paragraph 6 of the Doha Declaration on the TRIPS
Agreement on Public Healthll (WT/L/540) (9/1/03). And, this Decision
was subsequently crafted into a -Proposal For A Decision On An
Amendment To The TRIPS Agreementll (i.e.,_ proposed WTO
Waiver(s)) by the TRIPS Council for ultimate adoption by WTO
members. See —+mplementation of Paragraph 11 Of The General
Council Decision Of 30 August 2003 On The Implementation Of The
Doha Declaration On The TRIPS Agreement And Public Healthll
(IP/C/41) (12/6/05).

%9 _president Luiz Inacio _Lula® da Silva appears to understand the
important role that business investment and innovation must play in
Brazil if he is to deliver on his promises to improve the life of the poor.
But like many a socialist, Lula appears to also believe that government
can take what it likes in the interest of the public good. The
contradiction between property grabs and the desire to attract
investment came into focus in March when the government announced
a new industrial development plan. Four anointed _strategic sectors,’
two new bureaucracies designed to implement initiatives and an
allocation of $5.2 billion are all part of this effort to revive the
slumping economy...[O]ne of the chosen _strategic sectors is the
pharmaceutical industry, a market where property rights have been
battered beyond recognition under the Lula government. By
designating the pharmaceutical industry a key strategic sector, it hopes
to not only develop businesses that will fabricate generic medicines but
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also attract a fertile, cutting-edge biomedical industry. ...Ireland and
Singapore offer appealing tax structures but they have not sprouted
robust, innovative pharmaceutical sectors without a reliable property-
rights regime as wellll (emphasis added). See Mary Anastasia O'Grady,
—Fhere's No Such Thing As a Free HIV Cocktailll, Wall Street Journal
(4/30/04), at: (http://www.aegis.com/news/wsj/2004/WJ040405.html ).

110 gee Robert M. Sherwood, Intellectual Property and Economic
Development, Chap. 9, supra.

1 _surprise, surprise, the WTO talks in Geneva are _suspended.: But
in truth, hardly a surprise, sin in May France's agricultural minister
said, -+ would prefer that the negotiations fail rather than...raise
guestions about...agriculture’ ...What was surprising was the far more
relaxed tone of Brazil‘s Foreign Minister Celso Amorin, who until now
has acted with India as a co-spokesman for the developing nations. Yet
not once in his press conference did he mention the U.S. by name,
though several times he singled out the EU — from whom _| didn‘t hear
al | wanted to hear'. And, he added, the breakdown of talks was
_especially sad’ for Brazil because the Doha talks can‘t be compensated
by bilateral or regiona deals. That's quite a shift for a Brazilian
minister, since Rio has put so much effort into Mercosur, its home-
grown idea for an integrated South American economy. Yet now, with
Venezuela' s Hugo Chavez' s sudden emergence as a Mercosur _partner
—and one who proposes to take Mercosur in a very different direction —
the failed WTO talks must look even more important than before.
Their breakdown, Mr. Amorin concluded, now meant trade would
revert to _the law of the jungle'll. See Bernard K. Gordon, -Boha
Agroundll, Wall Street Journal Opinion (7/26/06), at p. Al4.

112 One may argue that America's ability to continue innovating is
being threatened not only by the efforts of foreign governments, such
as Brazil, to deny U.S. knowledge-based commercial products strong
national IP protections and to weaken the global intellectual property
system at large, but also by government efforts to deny U.S. companies
market access - the capacity to market new products effectively during
the period of time when the exclusive intellectual property rights exist.
-Although intellectual property protection is a necessary condition for
encouraging innovation in all sectors, it is the ability to market products
effectively that provides the incentive for continued innovation and
generates the returns on investment necessary to fund new research and
development and production of new products. This cycle of innovation
produces significant economic and social benefits by accelerating
economic growth and raising standards of living.ll See —2005 Special
301 Report, United States Trade Representative, at pp. 9-10, at:
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(http://www.ustr.gov/assets/Document_L ibrary/Reports_Publications/2
005/2005_Special_301/asset_upload file195 7636.pdf ).

3 The International Intellectual Property Alliance (IIPA) has alleged
that Brazil‘'s continued theft of intellectual property rights cost
American businesses an estimated US$ 900 million in losses in 2003
alone. Intellectual property related industry in the United States
accounts for 15% of GDP and 10% of the American workforce. See
—Breaking Patents Is Not the Way to Go, Says US to Brazilll, Brazzil
Magazine (5/18/05), at:
(http://www.brazzilmag.com/content/view/2470/49 ).

114 See Robert J. Shapiro and Kevin A. Hassett, —Fhe Economic Value
of Intellectual Propertyll, USA for Innovation (Oct. 2005), at p. 3.
Furthermore, two international public accounting firms released reports
during the past three years that confirm the increasing share of U.S.
public company balance sheet asset values attributable to intangible
assets such as intellectual property. According to one report prepared
by Ernst & Y oung, -H]ntangibles such as R&D, proprietary intellectual
property and workforce skills, world-class supply networks and brands
are now the key drivers of wealth production while physical and
financial assets are increasingly regarded as commoditiesll (emphasis
added). See —€lear Advantage: Building Shareholder Valuell, GEMI
(Feb. 2004), at pp. | and 1, at:
(http://www.gemi.org/GEMI%20Clear%20Advantage.pdf ), citing
Clark Eustace, —Fhe Intangible Economy: Impact and Policy Issuesl,
Report of the High Level Expert Group on the Intangible Economy,
Enterprise Directorate-General (Brussels Oct. 2000), at pp. 6-7. -With
the arrival of the new information technologies, the structure of
enterprises have changed dramatically, shifting the focus of value
creation from tangible-based activities to intangible-based value
creation. The value of intangible assets has therefore constantly
increased in the last two decades from an average of 40% of total
market value of business corporations at the beginning of the 1980's to
over 80% at the end of the 20™ century. In knowledge intensive
industries, like in the software business, a corporation‘s book value is
often lower than 10% of its market value, of which the largest part are
congtituted by intangible assets...ll See Juergen Daum, —Fhe New
FASB Rules for Reporting on Intangible Assets — The U.S. versus the
European Wayll, The New Economy Analyst Report (Nov. 10, 2001),
at: (http://www.juergendaum.com/news/11 10 2001.htm ). Another
recent report analyzing the U.S. market prepared by
PricewaterhouseCoopers (PWC), found that —intangible assets and
goodwill [together] constituted 74 percent of the average purchase
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price of acquired companies in 2003 (with, respectively, intangible
assets representing 22 percent and residual goodwill 52 percent)ll
(emphasis added). See Tony Hadjiloucas and Richard Winter,
—Reporting the Vaue of Acquired Intangible Assetsl, at;
(http://www.buildingipvalue.com/05_SF/364_368.htm ).

15 This essentially reflects how -Americanstoday...in terms of real per
capita income...are seven times richer than they were in 1900. How
did that happen?...[According to Stanford economist Paul
Romer]..._many things contributed, but the essential one is
technological change...[T]he discovery of better ways to do things. In
most coffee shops these days, you'll find that the small, medium, and
large coffee cups all use the same size lid now, whereas even five years
ago they used to have different size lids for the different cups. That
small change in the geometry of the cups means that somebody can
save a little time in setting up the coffee shop, preparing the cups,
getting your coffee, and getting out. Millions of little discoveries like
that, combined with some very big discoveries, like the electric motor
and antibiotics, have made the quality of life for people today
dramatically higher than it was 100 years ago...[But, that] seven-fold
increase in income — that's [only an] official statistic[]...[In] truth...if
you look at the actual change in the quality of life, it's larger than the
number suggests.” See —Post-Scarcity Prophet - Economist Paul Romer
on Growth, Technological Change, and an Unlimited Human Futurell,
Interview with Ronald Bailey, Reason Magazine, supra.

118 For this reason Brazil must be careful to cultivate the proper
international image. However, as at least one recent media report noted
Brazil*s image concerns surrounding Venezuela s joining the Mersocur
regional economic bloc. -+ Brazil, spokespersons for several sectors
were concerned that a president like Chavez could bring a controversial
political emphasis to the group, because of his hostility to the United
States.ll See Humberto Marquez, New Member Venezuela Politicizes
Mercosurll, Inter Press Service Newsagency (7/5/06), at:
(http://www.ipsnews.net/news.asp?idnews=33873 ).

17 _ atin America has been the central axis of Brazilian foreign policy
under Mr Lula da Silva and he distances himself with alacrity from his
critics. _The Brazilian conservative right wanted us to start a war with
Bolivia,' he says. _| preferred to negotiate and start looking for a
solution..._Bolivia needs to sell gas to Brazil and Brazil needs to buy
gas from Bolivia'... The same perception of mutual self-interest
underpins Mr Lula da Silva's sanguine attitude to Mr Chéavez.
Venezuela's entry this month to Mercosur, the South American trade
pact formed 15 years ago by Argentina, Brazil, Paraguay and Uruguay,
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represents an important stage in regional integration. Venezuela, he
says, has _a lot of oil, a lot of gasll and -we want to build together
strategic development projects for the continent* ...On the subject of Mr
Chavez's anti-Americanism, the president says Venezuela and the US
need each other. _One day | spoke to Bush and Chavez,' he says. | said
this fight between you is very interesting. Venezuela could stop selling
oil and create a delicate situation for the US. Bush could stop buying
and do the same. But you both keep buying and selling.” Nevertheless,
he and Néstor Kirchner of Argentina have talked to Mr Chavez to try to
take the tension out of hemispheric relations.l See Richard Lapper and
Jonathan Wheatley, “A/hy Lula Will Shun the Populist Pathll, Financial
Times, 7/11/06), at: (http://www.ft.com/cms/s/1b048dd4-1109-11db-
9a72-0000779e2340.html ). See also Richard Lapper and Jonathan
Wheatley, —nterview Transcript: Luiz In&cio Lula da Silvall, Financia
Times (7/11/06), at: (http://www.ft.com/cms/s/6d42ae3a-110b-11db-
9a72-0000779e2340.html ).

118 _president Luiz Inacio Lula da Silva of Brazil will try to give new
impetus to the struggling Doha round of world trade talks during the St.
Petersburg summit. Although trade is not on the formal agenda of the
Group of Eight summit, Mr. Lula da Silva told the Financial Times in
an interview: _t is not possible that the presidents of the most
important countries in the world can meet and the most important
subject in the world not be discussed ...Brazil has played an important
role in giving voice to poorer agricultural economies through the G20
group of developing nations. Mr. Lula reiterated the need for the US to
reduce agricultural subsidies and the European Union to lower barriers
to farm imports. He said such moves would form two legs of a triangle
for progress, the third being access for manufactured goods to
developing markets.l See Richard Lapper and Jonathan Wheatley,
—Brazil's Lula to Promote Doha Trade Taks During G8 Summitll,
Financial Times (7/12/06) at p. 6.

119 see |Lawrence A. Kogan, —tooking Behind the Curtain: The Growth
of Trade Barriers That Ignore Sound Sciencell, National Foreign Trade
Council (May 2003), at:
(http://www.wto.org/English/forums_e/ngo_e/posp47_nftc looking_be
hind_e.pdf ); Lawrence A. Kogan, -EU Regulation, Standardization
and the Precautionary Principle: The Art of Crafting a Three-
Dimensional Trade Strategy that Ignores Sound Sciencell, Nationa
Foreign Trade Council (Aug. 2003), at:
(http://www.wto.org/English/forums_e/ngo_e/posp47_nftc eu reg_fin

al_epdf ). See also Lawrence A. Kogan, —Enlightened’
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Environmentalism or Disguised Protectionism: Assessing the Impact of
EU Precaution-Based Standards on Devel oping Countriesll, supra.

120 See Mark F. Schultz and David B. Walker, -How Intellectual
Property Become Controversial: NGOs and the New International IP
Agendall supra, at p. 82.

121 See e.g., Lawrence A. Kogan, -EU Regulation, Standardization and
the Precautionary Principle: The Art of Crafting a Three-Dimensional
Trade Strategy that Ignores Sound Sciencell, National Foreign Trade
Council (Aug. 2003), supra, at: pp. 57-61.

122 Unfortunately, this type of thinking and the initiatives it breeds are
encouraged by none other than Pascal Lamy, WTO Director General.
In a speech made at a recent European Society of International Law
forum about the relationship between WTO and non-WTO law, Mr.
Lamy proposed the following eloquent and facially persuasive
argument. —Fhe effectiveness and legitimacy of the WTO depends on
how it relates to norms of other legal systems and on the nature and
quality — of its  relationships  with  other  international
organisations...[T]lhe WTO, far from being hegemonic as it is
sometimes portrayed to be, recognizes its limited competence and the
specialization of other international organizations. In this sense the
WTO participates in the construction of international coherence and
reinforces the international legal order. The WTO, its treaty provisions
and their interpretation, confirms the absence of any hierarchy between
the WTO norms and those norms developed in other fora: WTO norms
do not supersede or trump other international norms...[T]he WTO,
recognizes explicitly that trade is not the only policy consideration that
Members can favour. The WTO contains various exception provisions
referring to policy objectives other than trade, often under the
responsibility of other international organisations...The revolution
brought about by WTO jurisprudence was to offer a new teleological
interpretation of the WTO that recognizes the place of trade in the
overall scheme of States' actions and the necessary balance that ought
to be maintained between all such policies... The linkage between the
WTO and other sets of international norms was also reinforced when
the Appellate Body stated that in WTO, exception provisions - referring
to such non-trade concerns (environment, morality, religion etc...) - are
not to be interpreted narrowly: exceptions should be interpreted
according to the ordinary meaning of the terms of such exceptions. In
this context, our Appellate Body has insisted that exceptions cannot be
interpreted and applied so narrowly that they have no relevant or
effective application...Our jurisprudence has determined that the
—eontrolll exercised by the chapeau of Article XX of GATT, against
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disguised protectionist measures, is in fact an expression of the —-good
faithll general principle or an expression of the principle against the
—abus de draitll...I hope it is now clear that WTO Members' trade
restrictions imposed to implement non-trade considerations, will be
able to prevail over WTO market access obligations so long as they
are not protectionist... Absent protectionism, a WTO restriction based
on non-WTO norms, will trump WTO norms on market access. In so
doing, it expands coherence between systems of norms or legal orderll
(emphasis added). See Pascal Lamy, —ka place et le rble (du droit) de
I'OMC dans l'ordre juridique internationalll, Speech before the
European  Society of International Law  (5/19/06), at:
(http://www.wto.org/english/news_e/sppl_e/sppl26_e.htm). See also,
—+amy Urges Members to Support Environmental Accordsll, WTO
News:  Speeches — DG Pascal Lamy (5/30/06), at:
(http://www.wto.org/english/news_e/sppl_e/sppl28_e.htm).

2 It must be remembered, however, that Mr. Lamy, a Frenchman
enamored of the French and European state-centric and welfare-based
governance model, was previously the EU's Trade Commissioner. In
that capacity, he argued in favor of WTO Members permitting _cultural
preferences’ as a new broad category of derogations from WTO norms
that would have the effect of reconciling WTO and non-WTO concerns
and simultaneously camouflaging European Union protectionist
designs. See Lawrence A. Kogan, —-Exporting Europe's Protectionismll,
The National Interest No. 77 (Fall 2004), 91-99, at pp. 96-97; Lawrence
A. Kogan, —Precautionary Preference: How Europe's New Regulatory
Protectionism Imperils American Free Enterprisell, supra., at pp. 11
and 95. Mr. Lamy's preference for state-centric socialist solutions to
regulatory governance and to conflicts between trade and non-trade
issues was confirmed recently by his sp