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COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO
ENTERED
CITY OF MADEIRA, : Case No. A1802415] QCT 28 2020
‘ Plaintiff,. : {Judge Shanahan)
Vs, : DECISION ON MOTION FOR
JUDGMENT ON THE PLEADINGS
PHIL1P DOUGLAS OPPENHEIMER, : OR, ALTERNATIVELY, FOR
SUMMARY JUDGMENT BASED
Deéfendant. . UPON THE COMMENCEMENT OF
THIS ACTION WITHOUT LEGAL
AUTHORITY h

This case is before the Court on Defendant’s Motion for Judigment on.the Pleadings or,
Alternatively, for Summary Judgment based upon the Commencement of this Action without
Legal Authority.

Defendant concisely identifies the issue as follows: Whether, under Ohlo law and the
Madeira City Charter, & legal action may be'commenced by and.in the name of the municipal
carporation upon the direction and authotization of the City Manager, as opposed 1o the Madeira
City Council, Defendam details whiy, in fact, the Madeira City:Council Is required 1o direct and
authorize the commencement of a legal action, Starting with Article 1, Section 2 of the Madeira
City Charfer, Defendant submits‘that the: City Mahager did not have authority te authorize filing
the within lawsuit. Article [1, Section 2ot the Madeira City Charter provides:

The Manager shall be responsible to Coureil fo_l_' Uie- proper administration-of all

the affairs of lhe municipalily and the enforcement of all its laws and

ordinances,...and o that end he shall have ex¢lusive authority © make all

appointnients, suspensions; and removal of employees i the departnients’ and
offices under his conuol....



Detendant states thal this provision is simply a general assignment of being responsible
1o the Madeira City Council for the administration of the municipal affairs.and the enforcement
ol the laws and ardinances, and, “to that end”; the City Mahager is given authorily to appoint,
suspend and renmiove employees in the departments and offices under his contrel. Defendant
argues that, against this general provision of the Madeira City Charter, consideration must be
given 1o provisions of state law, As a body politic and-corporate, the City of Madeira is capable:
of suing and being sted and the manner by which such power of suing is excrcised comes from
Ohio Rev. Code § 71503 that provides:

All municipal corporations have the general pewers mentioned in sections 715.01

to 715.67, inclusive, of the Revised Code, and tlic legislative authority of such

mumupa} corporations may provide by ordinance o1 resolution for the exercise and

enforcement of such powers.

Thus, according to Defendant, under state law, the authority 1o sue on behalf of a.
municipal corporatien must first-be given by ordinance or resolution of the legislative authority..
which, in this case,.is. the Madeira Citv Couneil,

Defendant further notes-that'R.C. .§ 733.53 provides that:

The ¢ity director of law, when required to do 50 by resolution of the legislative

authority of the city, shall prosecute or defend on. behalf of the city, all complaints,

suits, and controversies in‘which the city is a party, and such other suits, matiers

and coniroversies as hé is; by résolution or ordinance, directed to prosccute. ...

In State exrel. Barda . City of Lyndhuist, 37 Ohlo S1.34 106,109, 524 N.E2d 447
(1988), the:Chia Supremie Court uddresses the interplay, between the explicit mandates of state
Jasv afid the implied authority granted by a city charter to a City Manager, holding;

The rule of charter supreimacy applies only where the eonflict appears by the

express.terms of the charter and not by mere inference. In theabsence of express
laiiguage in acharter showing that it conflicts with the statutes, it is the duty of the

courts to harmonize the provisions of the charter with the provisions of the statute
relating lo the samée malter.



The City-of Madeira-has not cited any provision thatexXpressly grants authgirity 10'the
City Manager (o duthorize the bringing of a civil action and theére is 1o conllict with state law
and its charter. Thas; theauthorizdtion of the legislative authority, the Madeira City Council, was
required to file the within lawsuoit. No such authorization, prior to the filing of the lawsuit, was
established by Plaintiff.

Plaintiff reports that the Madeira City Council met soan after this Court held that the
within suit was {iled without authority. The Madeira City Council prepared, and-counsel iiled, a
Motion Charifying City Council’s Authorization Regarding the Vexatious Litigator Fil i_n_g, and
Advising of Couneil’s Intentions Should that Action Require.an Appeal or Refiling: (Exhibit A
to-Netice of Supplemental Action from Plaintiff City of Madeira, filed Auguist 16, 2019.) This
Motion, voted in (avor of by six Madeira City Council members- il August 12, 2019, recites,
among other things, that “City Couneil _'MQ\"'ES' (o clarify the City did, indeed, direct the Law
Direcior o file: [the within casé] on behalf of e City of Madeira...” and that “any and all
actions takeri by the Law Director in [the within ¢ase] were authorized by the City.” Further,
“City Council MOVES lo-¢larity that any steps undettaken by the Law Dir¢ctor as of this-date
(Atgust 12, 2019) with-regpeet to {the within cas¢] are tnambiguiousty ratified.’

Defendant responds. that, the forégoing Motion Clarifving novwithstanding, the City of
Mad'eira.a_gain-.m'issa-s the mark in that the Cirv-does not have the guthority to-direct the Law
Director to file.the case. Rather, the City Council must direct the Law Director, Spﬁ‘.ci-ﬁc:aﬂ_)’;
Defendant queties, what agent ol ihe City of Madeira (because a municipal corporation can act
anily through its agents) autherized the lawsuit and was that authorization vaiid under staie law?

“The-amended complaint alleges that the City “authorized the filing of this action™ and

relers o Exhibit 19, the Affidavit of Thomas W. Moeller, the City Mdnager for the City of



‘Madeira, in suppert-of this-allegation. Tn Exhibit 19, the City Manager swears thal “{iJhe Law
Director for the City of Madeira ... had my authorization to file {this suit] on behalf of the City
prior to filing the same on May 11, 2018.” Based on the law presented by Defendant, this
authorizalion js insufficient. The City Council must, by resalution or ordinance; authorize the
Tiling:

Ohio Rule of Civil Procedure 12(C) provides that “after the pleadings are-closed but
withinsuch time as not to delay the. trial, any party may move [0r judgment on-the pleadings.”
A Civ.R. 12(C) motion presents questions.of law only, and a detérmination of the wotion is.
restricted solely 1o the allegations in the pleadings and any writings attached to the pleadings.
Peterson v. Teodosio, 34:0hio S1.2d 161,297 N.E.2d 113 (1973).

If the Court wete 1o-consider only the pleadings, the Court may lind dismissal of the
action as-having been Dled wlrra vives appropridie. Flowever, the Coutt hias looked beyond thé
pleadings and the writings aptached 1o the pleadings and {Tnds that a judgment on the pleadings is
not available to Defendant.

Alternatively, Defendant has moved forsummary judgment pursuant to Rule 36 of the
Ohto Rules-of Civil Procedure based upon the commencement of this action without legal
authority. The Court finds that there 15 now additignal evidence in the caseto suggest that the
action of the Law Director was unambiguously ratified by the Madeiva City Counil and that

summary judgment based on ulira vires'is not warranted, !

' The Court aprees with Deféndant thal the language inthe Mation Clarifying City Council’s- Authuarization Regarding
the Vexatious Litigator Filing, and Advising of Countil’s Inténtions Should that Action Require an Appeal or Refiing,
is inartful. The Motion:séems to usé the ternis Gity and City Councd almost interchangeably. Where the City directed
the Law Director's filing of {the within case}, City Council should have done so. And'where "any and all actions taken
by the Law Director in fthe within case] were authorized by the City,” that authorization should have-come from &ity
Council, However, the Court notes that City Council did unambiguously ratify the-action of the Law Director in filing
this suit,



Recognizing that the Court preférs 1o decide cases on the imerits where possible and,
inasmuch as the Madaira City Council has established its-intent 1o authorize on behalf of the Chy
of Madeira the l:?"lill_g of the within action, the Court denies the Metion for Judgment on the
Pleadings or, Allernatively, for Summary Judgment based upon the Commencement ol this
Action without Legal Authority,

The parties are directed to submil an-Entry pursuant to Local Rule 17.

Judge Megan E_.,Shana_}ian
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