Legal Feature

Avoiding Unfair Deposition Questions
And the Rule of Rifkind

Probably the single most important Cali-
fornia deposition case is the Second
District’s decision in Rifkind v. Superior
Court (1994) 22 Cal App.4th 1255 [27
Cal.Rptr.2d 822]. Rifkind is an absolute
must-know case for any litigator who de-
fends depositions, that is, all of us. It is
also, sometimes, a grossly underestimated
case as aggressive counsel may seek to
limit that case to its facts, despite its very
clear, and broader, reasoning and sup-
port.!

Rifkind involved a money dispute be-
tween two experienced lawyers. The de-
ponent himself was one of the attorney-
parties. The deponent was very explicitly
asked in separate questionsto listall of the
facts, witnesses and documents support-
ing his affirmative defenses. Unquestion-
ably, such questions would be properin an
interrogatory, as is explained in the pub-
lished opinion.

Rifkind plainly holds that, while con-
tention interrogatories are perfectly proper,
such questions at deposition are not per-
mitted. (/d.) While no one would contend
that, after Rifkind, contention-type ques-
tions at a deposition are proper, a number
of deposing attorneys refuse to acknowl-
edgethe true import, and scope, of Rifkind.

The Non-Contention Contention
Question

The first common method that attorneys

use in an attempt to evade Rifkind is to

replace the word “contend” with another,

similar, word. This might appear in a

number of reformulations, for example:

1. “Why is that s0?”

2. “Why do you claim/allege/assert
_ that?”

3. “What information do you know sup-

ports that?”
4. “Why do you believe that is s0?”
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5. “What did So-and-So tell you that

caused you to believe that?”

“Do you claim 7 Why?”

7. “How did this affect your relationship
with your wife?”

8. “How much money, total, did you lose
from this {wage loss, out of pocket,
etc.]?””

o

Each of these questions, and many more
like it, are really mere semantic replace-
ments for the prohibited use of “contend”
or “contention.” All should be treated as
functional equivalents and objected to by
the attorney defending the deposition.
Rather than parsing Rifkind into its vari-
ous components to derive some discrete,
otherwise established objections — and
thereby risk the possibility of asserting
the “wrong objection” — the objection
should simply cite Rifkind directly, i.e.,
“QObjection. Violates Rifkind v. Superior
Court.” (In Rifkind, at 1258, we learn that
“Mr. Rifkind’s attorney objected to these
questions as calling for legal conclu-
sions.”

The Give-Me-A-List-On-The-Spot
Question

The Rifkind court did not merely cite a
list of prior authorities on the narrow
question of the evils of contention ques-
tions during deposition, but explained, in
a rather expansive way, its reasoning
why the contention questions posed at a
deposition are improper. Indeed, thisrea-
soning, it is clear, was intended to ex-
plain that its ruling was not strictly lim-
ited to “contention™ questions, but that
“contention” questions were merely a
common form of a larger abuse, the im-
possible-to-answer Give-Me-A-List-
Now Question. Consider the following
key explanation from Rifkind:

Mr. Kapp practices in the
mid-Wilshire area of Los An-
geles where he specializes in
1 medical and legal malprac-
i tice matters as well as other
substantial tort matters. Mr.
Kapp can be reached at
Ipractice@l

Even if such questions may be charac-
terized as not calling for a legal opin-
ion, or as presenting a mixed question
of law and fact, their basic vice when
used at a deposition is that they are
unfair. They call upon the deponent to
sort out the factual material in the case
according to specific legal contentions,
and to do this by memory and on the
spot. There is no legitimate reason to
put the deponent to that exercise. If the
deposing party wants to know facts, it
can ask for facts; if it wants to know
what the adverse party is contending,
or how it rationalizes the facts as sup-
porting a contention, it may ask that
question in an interrogatory. The party
answering the interrogatory may then,
with aid of counsel, apply the legal
reasoning involved in marshaling the
facts relied upon for each of’its conten-
tions. That, we believe, is a principal
basis of the Supreme Court’s dicta in
[a 1967 California Supreme Court case]
and of the federal authorities. It is a
major reason why, as Professor Hogan
puts it, “{t]aking the oral deposition of
the adverse party is neither a satisfac-
tory nor a proper way to satisfy” the
interrogating party’s desire to learn
which facts a party thinks support its
specific contentions. “[ T]The most suit-
able tool” for obtaining this kind of
information is the written interroga-
tory, because “[t]his discovery device






situation where an honest witness cannot
help but appear to “lie” simply because
the question posed is unfair.

Thus, questions which call for a witness
“to sort out the factual material in the case
according to specific legal contentions,
and to do this by memory and on the spot”
are prohibited.

This form of question can be seen in any
question which:

1. is open-ended; and/or
2. calls for the witness to provide a list.

Indeed, the listing-type question is in-
tended tobe unfair: it is a very old “lawyer’s
trick,” i.e., a trap for the wary as well as
unwary. It i1s also an excuse for lazy law-
yering, that is, forcing the witness to do all
of the work. The fact is that very few
human beings can, on the spot, provide a
list of things. (Obviously, there are excep-
tions to this, such as a list of one’s own
children or siblings. These lists, presum-
ably, are virtually hard-wired in any com-
petent human being.)

The all-time defense favorite is “How
did this change your life?” and its evil
twin, “Tell me everything you haven’t
been able to do since the accident.” These
questions, in proper form, may be appro-
priate in interrogatories, but are deliber-
ately unfair and essentially impossible to
“truthfully” (fully) answer in deposition
consistent with the common oath to pro-
vide the “whole truth.” A full answer to
these types of questions, even in the most
ordinary injury case, would inherently
involve the obvious (loss of work, loss of
recreation, long-standing exercise, etc.)
to the more subtle (difficulty in toilet
needs, assisting in home maintenance). In
any event, such questioning should be
objected to.?

Finally, itis important that the witness’s
counsel not acquiesce in such questioning
because the deposing lawyer claims that it

would be useful and/or “discoverable”
information. Rifkind has nothing to do
with the scope of discovery, but only the
mechanism used to discover the informa-
tion. As stated in Rifkind, “‘[t]aking the
oral deposition of the adverse party is
neither a satisfactory nor a proper way to
satisfy’ the interrogating party’s desire to
learn which facts a party thinks support its
specific contentions.”

There is Nothing Obstructionist
About Using the Rifkind Objection
at the Time of Deposition

In our world of liberal discovery, it is
sometimes easy to forget that we have
different discovery vehicles and that each
exists for a reason. It is common for law-
yers to be of the view that the scope of a
deposition is as broad or more broad than
written discovery requests. However, that
is not the case. A deposition is “confined
... to learning what a party has done, seen,
heard, or been told.” In expert deposi-
tions, the object is to uncover opinions.
Asserting that one’s opponent has ex-
ceeded the procedural bounds of a discov-
ery device is not obstructionism: it is part
of representing a client within the defined
rules. At the same time, deposing counsel
is not without a proper device:

“If the deposing party wants to know
facts, it can ask for facts; if it wants to
know what the adverse party is con-
tending, or how itrationalizes the facts
as supporting a contention, it may ask
thatquestion inan interrogatory.” (Id.,
at 1262.)

There are many examples of the in-
tended limitations of the various discov-
ery vehicles. Defense medical exams are
the defense’s opportunity to “physically
examine” the claimant’s body; they are
not another opportunity to depose the

plaintiff under the guise of a “medical
history” or to obtain non-interrogatory
written responses to the defense “doctor’s
questionnaire.” (See, e.g., Kapp, “Prohib-
iting Medical Histories During Defense
Medical Exams and Other Fancy Stuff,”
CAOC Forum,March2002,p.27.)Record
subpoenas are for obtaining records, not
to question the provider. Interrogatories
serve a number of roles, including the
compiling of information which is not
known to the party, including conten-
tions, but one cannot use an interrogatory
to compel the production of a described
document. (Associated Brewers, etc. v.
Superior Court (1967) 65 Cal.2d 583 [55
Cal.Rptr. 772}.)

Each of these discovery devices has a
defined role. It is an attorney’s job, when
defending a deposition, to insure that the
questioning is done within the guidelines
as set forth by Rifkind. |

Throughout this article, I will refer to
Rifkind as if it were sui generis: it is not. I
do not imply that Rifkind announced some
startling or new rule of law: it merely clari-
fies rules, for California, that previously
had not been the subject of such definitive
law. It cites a number of prior authorities,
including some old California cases. None-
theless, this article is not intended to ex-
plain the historical basis for the case but
rather to explain its use in real life litiga-
tion.

In close cases, one should always consider
the individual abilities of the witness. There
is certainly a gray area of listing-type ques-
tions where a very capable witness would
be able to respond truthfully but a less ca-
pable witness would not. If you are con-
cerned about the state of the record and
want to completely foreclose a threatened
motion, it may be prudent to ask your own
witness a few questions to set forth an ob-
jective basis for erring on the side of cau-
tion (e.g., demonstrate the witness’s lack
of education or intellectual achievement).
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