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AN ORDINANCE OF THE CITY OF GARNETT, KANSAS, GRANTING JMZ
CORPORATION, DOING BUSINESS AS KWIKOM COMMUNICATIONS, A KANSAS
CORPORATION, ITS SUCCESSORS AND ASSIGNS, A TELECOMMUNICATIONS
FRANCHISE AND PRESCRIBING THE TERMS OF SAID GRANT AND RELATING

THERETO.
BEIT ORDAINED BY THE GOVERNING BODY OF THE CITY OF GARNETT, KANSAS:

This Franchise Agreement (the “Agreement”) is entered into as of the | (7" day of peppoanys .
2020 (“Effective Date”) by and between the CITY OF GARNETT, KANSAS, a municipal

carporation (“City™), and IMZ CORPORATION, doing business as KwilKom Communications
(“IMZ™M).

RECITALS
A. IMZ owns, maintains, operates and/or controls, in accordance with any applicable

regulations promulgated by the Federal Communications Commission and the Kansas
Corporation Commission, telecommunications networks serving IMZ’s customers through
advanced fiber facilitics and other wireless carrier customers through fiber-fed facilities.

B. IMZ seeks to enter the City’s right-of-way (“ROW™), and other real property of
the City, to install, maintain and operate a fiber optic and/or coaxial network (the *“Network™), so
that JIMZ and/or its customers (the “Customers™) may provide data, telecommiunications and
other services to the enterprises, residents and vigitors of the City and others (the “Services™).

C. Some features of the Network include, without [imitation, antenna nodes, poles,
equipment cabinets, underground and above ground fiber optic cable, fiber handholes and
enclosures, fiber repeaters and related equipment, and will include other equipment as
technology evolves, in a configuration and at locations to be filed and identified through the City
permit process (“Facility” or “Facilities"”).

D. Certain systems of JMZ which are specific parts or types of the Facilities may be
lacated on street lights, stand-alone poles, thirty party utility poles, and other structures located
on or within the Public ROW or City owned property as permitted under this Agreement,

E. IMZ desires to obtain from City as permilted by law, City is willing to grant JMZ
as required by law, the right to access the Public ROW to locate, place, attach, install, bury
underground, operate, use, control, repair, replace, upgrade, enhance and maintain the Facilitics
in a manner consistent this Agrcement,

In consideration of the Recitals set forth above, the terms and conditions of this
Agreement and other valuable consideration, the adequacy of which is hereby acknowledged, the

partics agrec as follows:

SECTION 1 — INSTALLATION OF THE NETWORIK
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1.1 Permifted Installation. JMZ niay at IMZ’s sole cost and expense:and during the
term. of the Agreement, locate, construct, place, attach, install, bury nnderground, operate, use,
conltol, repair, teplace, upgrade; enhance And mdintain the Facilities sithject fo the térms atid
conditions of this Agreement. JIMZ shall tndeutake and perform work -authorized by this
Agreement in a skiflfil and workmanlike manner, '

1.I.1  Tustallation Specifications, The installation of the Facilities shall be mads in
accotdance with plans and specifications as may be approved by the City and after obtaining all
necessary permits for all ' work in the ROW- and/or on City progerty. Sich approval review shall
be made no later than forty-five (45) days -from -application date, and under exceptional.
citcumstances the time may be extended an additional forty-five (45) days upon agreement of the
Patties, The Parties understand and agice that Facilities outside.of thie Pablic ROW may require
addifional easeménts for underground fiber to connect to Network ‘within Public ROW. Suck
additional easements shall be located so as not to interfere with the City’s use of its property.
For sach installation of Facilities, JMZ shall provide to tle City plans, specifications, i
constroction wotk breakdown, sdnd antlclpated canstiuction tne frames. for the installation of
Facilities no later than forty-five (45) days prioe to the plam}cd starf of the installation. JMZ.
shall, ‘at the written request of the City, attend a planning session regarding any installation
pmposed by JMZ, The locatibn, depth of the fber underground; and any other recuirements
shall be approved in wuitiog by the City prior to construetion of the Facilitics at. the speeific
loeaticn, ‘approval of which shall not be wunreasonable withheld, conditioned or delayed.
Approval of plans and. specifications atid the dssuance of any perniits by the City shall not telease.
TMZ from the responsibility for, or the gotrection -of, any ertors or -omissions that may be
contaiged in the plius, specifications of permits. IMZ shall be responsible foi notifying the City
and all ather relevant parties jmmedijately npon discovery of such errors or omissions and
abtaining any amendments for corrected City-approved permits as.may benecessary. JMZ shall
be. ieSponsihle for all costs-agsociated with the permitting process, including, but not limited to,

. repaits and replacement of City ROW. Sueh permits and approval requiremenis detailed in this
section shall not be- umeasanably withheld, conditioned or delayed by the City and any
conditions o requirements shall be in accordance with federal, state, and local laws.

1.1:2 Temporary Constraction. The installation of the Facilities shall be perforioed in
accordance with teaffic contrel plans for temporary constetiction work that are approved by the
City, which approval shall not-ingeasonably be withheld, cendifioned ordelayed.

1.1.3  Cénstrisction Schedule. If requested by the City, at least thet (10) days prior to
the installation of the: Facilities, IMZ shall deliver to the City 4 schedule for the proposed work
related fo the constryction of the Facililies, as well as-a Iist of the names of all IMZ agents and
contractors authorized to access the City ROW and City owned property on JMZ's behalf,

1.1.4 Coordination of Waik, IMZ shall be responsible for cotrdination of work to
avoid any interference with existing utilities, substructares, facilities and/ar operatians withia the
City’s ROW. IMZ shall be the City’s point of contact and all conmununications shall be through
IMZ. IMZ: shall be solely responsible for commuhication with Kansag One-Call,
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1,15 Inspection by City. Thé Cify shall have commercially reasonable aceess to.
ifispéct dny wotk conducted. by IMZ duting flie installation, maintenance and/or 1epairs of the

Facilitios:

1.1.6 Other Utility Providers, When necessary, JMZ shall. coordinate with ather
utility provideis for other needed utility services, IMZ anid the City will reasonably. cooperate
with the other ntilities providers zegmdmg the location of any- mefer, pole, andother apparatuses

requived for each Site,

1.1.7 Existing Utilify Poles. JMZ may aitach its Facilitics to ani existing. City utility
pole, or to a (hitd-party utilify pole, puisuant to 4n agreernent with the utility pole awnet,
provided, lLiowever that any necessary replacement of the pole in. order fo accommodate the
attachment shall be subject to the proper exercise of the City’s police powers, and in no instance
shall IMZ eiéct a hew pole within an existing aérial pole line absent the City’s prior
anthorization. Thete shall be no char; ge to IMZ aisociated with its use'of an existing City utility

pole.

1.1.8 Compliance-with Law. This Agrecinent is subject to the tetms atid: conditions of
all applicable federal, state dnd local'laws, regulations. and ordinances (“Laws").

N ‘L.2-.-'1 Zoning Regulations. Zoning regulations shall not-apply to installations within
the Cily ROW.

123 Permits, JMZ shall obtain any necessary encrodchment permits from the City for
the installation of the Network aiid foi any othicr work' within the City’s ROW or other real
property of the City, as mqtuled by the Code or State Law at .8.4. 17-1 902(M);-as amended.

13 Compliance with Permits. All work within the City’s ROW or other real
property of the-City shall be performed in sirict compliancé with-all applicable permits and all:
applicable regylafory requirements;

1.4  Placement of JMZ Facifities,, JMZ: shall coordingte the placement of ifs
Facilities. in the Public ROW in a manner that minimizes adverse impact on public
improvemerits, as reasonably determined by the City Engiricer.

1.5 .New Str eethght Poles and Existing Streeflight Poles, INZ may build new
streetlight poles or other such facilities required for the installation of the Facilities which would
comply with all encroachment and building permits, applicdble ‘City, state and federal
spemﬁcatmns and Laws (“New Poles™). In arcas where-there are existing poles, JMZ will work
with the owner of that existing pole {0 collogaté the ¥ acihty, but anly when the pole ownet is
willing to allow such.attachmeént and wheére-such ditachiment is feasible from a safbty, technical,
and engineering (strcturaland radio frequency coverage) perspective,

1.5.1 City Use of New Poles, The City-may use any New Poles for City purposes;

including but not-limited to streetlights and at}:;:er,lig:hﬁnjg, 50 lorig as such use does nat ipterfe‘re‘
with IMZ’s use of its Network or Facilities. JMZ shall reasonably cooperate with the City when
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using the New Poles,

1.5.2 City«Owned Lights, Except for the instatlation of the lights and ancillary
equipment on or i the New Poles and/or as set forth in sccétion 1.5.3 below, IMZ shall not be
responsible. for maintenance; repair; or replacement of City-owned. lights, light butbs and
equipment or equipment owned by third parties. authorized by the City on the New Poles,

1.53 Damage to New Poles. If & new Pole falls or is damaged such that fliere 15 an
Imminent threat of harm th. persons or property, then thé City may caiise the New Pole to be
removed to the side-of the street or a location that City believes reasopably ghiminates the right of
such Inmminent threat or havm to persons or-property. JMZ shall, after-written notice from the
City that any New Pole has been damaged. or removed, -canse: ihe New Pole to he wpauecl or
replaced within thitty (30) days after the City’s wiritten netice.. The cost to repair and/or replace
any New Pole, including the replacement City streetlight, bulb.and ancillary. equipriiént shall be
paid by JMZ; provided, ibwever, that if the New Pole is damaged or destroyed by the City or a
third party user that the (,ity has. given the right to use thie New Pole, then the City and/or its
third party user shall pay the cost to repair and/or replage the New Pole, To.the extent that IMZ
seeks reimbursement from 4 thitd party either directly or fwough applicable insurance, the -City
shall assign IMZ any ug_hts the City imay have agamst siuch thivty party fol such claims.

1.6  Franchise Fee; Audit. In counsideration of this Agreenient, IMZ agrees to pay
the City a franchise fee of five percent {5%) of Gross Revenues (“Franchise Fee™), “Gross
Reyenues” means revenues derived fiom recuiring services to, IMZ's fiber optic customiers
pravided withiix the City Limits of Garnett, Kansas (no franchise fee is due when the peint of
service is outside the City limits of Garnett; maiiin‘g_ address alone does. not determine City
residency). Gross reévennes shiall be reduced by bad debf expenses. Uncollectable and late
chargés shall not be tncluded within gross revenue. JMZ shall pay its franchise fee on the 15th
day af the second montli following the month in witich the gross revenue s received. J MZ agrees
to keep acourate books for the purpose of determining the franchise fee, and no more than ence.
per yéar, the City may, at the cost of the City and during régulat business hous- on thirty (36)
days notice, inspect IMZ’s books relative to calculation 6f the. franchige fees; but*only fo the
extentnecessaly to confirm the accuracy of payments due, The Cily agrees to hold in confidenee
atty fion=public-information it learns froin IMZ to the fullest extesit perinitied by Law.

1.7  Access to the Wacilities. Tle City shall allow JMZ reasonablé access to each of
the Facilities. ifi the City ROW or City owned propetty for purposes of installation, repait,
maijritenance or removal of Facilities. If ahy such maifilenance adtivities: have the potential to
result in an interruption of any City services af the Facility; TM7. shall provide the City with a
minimymi of flwee (3} days. prior notice of such maintenance activities. Such maintenance
activities shall, to the extent feasible, be done- with minimal impairinent, mterruption, of
imterference to City services. JMZ shall allow a representative of the City. to observe-ahy reépair,
maintenance or removal werk petforimed at the Facilitieg,

SECTION 2 —-TERM AND TERMINATION

2.1 Term, This Agre_emeiitzsliali be effective for an initial ternt of five (5) yearsfrom
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the effective dato of tiis ordinance. This-Agteement will antoniatically renew for additional five
(5) year terms thereafier unless efther paitly notifies the other party of its intent to nonsrenew at
Teast ninety. (90) days prior to termination. of #he then current term. The additional térmi(s) shall
be deemed a eonfitination ofthis oidinance and tiot 4s a new ordinance or amendment. Under no
circumstances shall fhis ordinance excesd twenty (20) years from the effective date of the
franchise ordinance. At the conchusion of the twenty (20) vear period the parlies agiee to
negotiate a new franchise il goad faith in the event JMZ 15 still providing services hereundet,

2.2 90 Day Remedy Period, If the Agreemcnt is breached by JMZ, then the
provisions of Séetion 8 (Defaulf) shall govern the parties hereto.

2.3 Termination of Use. 'Notwithstcmding Section 2.1 dbave, IMZ may terminate its
use of any or all of the Network by providing the City with sinety (90). days prior Written notice,
and T, svick event, IMZ’s:payment obligations to the: City shall tefmiriate simultaneously with the

fermination of tse.
SECTION 3~ REMOVAL AND RELOCATION

3.1 Removal dune to Publig Project. Upon teceipt of'a writtefl demand from the City
pusudtt to this Sedtion 3, IMZ, at its sole cost and expense, shall remiove.and relocate any part
of the Network cdonstrueted, mstalled used and/or maintaingd by IMZ under this Agreement,
whenever the City réasonably deter, mihes-that renioval and/or relocafion is needeéd forany of the
follswing puiposes: (4) dug to any work propoged to be done by or on behalf of the City or any
other governmental agency, including, but not limited to, any change of. prade, alignment or
width of-any street, sidewalk or other public Faeility, installation of curbs, gutters or landscaping
arid: ingtallation, constoction; maintenance of operation of any undeiground or abovégronnd
facilitics iised as sewers, water majng, drains, stouh draing, pipes, gasinains, poles, power lines,
telephone lines, cable television lines and tracks; (h) because. any part of the Network s
interfering with or adversely affecting the. proper operation-of City-owned light poles, taffic
signals, or other City facilities or aperations; ‘or (¢}to protect or preseive the public licalth and
safety. The City shall coopmate with IMZ in relocating any poition of the Network removed
pursuant to this Section. 3.1 if a manner that allows IMZ fo continue providing: service to
Cusgtomers, mcludmg, but not Tidited to, expediting appraval, of AITY-1IECESSAry perniits 1equned
for the relocation of that portion of the Network relocated under this Secton 3.1. No permitting
or-athér fees may be charged by the City for a réemoval gecurring undet this Section.

3.2  Reémoval Due fo Texmination. No later than ane-hundred and eighty (180) days
after termination of this Agteement IMZ shall, at ifs sole cost and expense, remove the Network
.or the terminated portion thereof and, if such removal digturbs the locations or adjacent propetty
(inchuding City ROW,.City facilities ddded. under Section 1:4.1; or City real pioperty), restore.
éach Facility snd its adjacent properiy to its otiginal condition, reaspnable wear and tear
excepted, and further excepting landseaping and: relafed iirigation equipment, or other assthetic
ithprovements made by IMZ to the- Facility ot adjatent propeity; or as otherwise requ;wd by the
City. Fer New Poles, IMZ shall install a bow streetlight or facility as directed by City's. Public
Wotles Director, or his or her designes. Alternatively, JM? shall aliandon the Netwotk, or any
partihergof, in place and.convey it to thé City if either the City of IMIZ, elects to.da so.
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3.3 Abandonment. In the event IMZ ceases to operdte'and abardons the Netwotk,
ar any ‘patt thereof, for 4 period: of ninety (90) days ormore, then IMZ shall, at its sole cost: and
expense and within the time period specd'ied in Section 3.2, vaeatc and remave the Network or
the abandoned part thereofl If such remaoval disturbs the Facility or adjacent property (includitig
City ROW, City. facilities added under Section 1.4.1. or City real praperty), IMZ shall also, at-its
sole cost and expense, restore the Facility or adjacent propeity o ils origimzl condition,
reasoniable” wear and tear excepted, and further execepting landscaping and related iivigation
squipment, or other aesthetic. improvements mdde by IMZ to.the Facthty or adjacent propeity.
Alternatively, JMZ shall abandon the Network, or any part thereof, in place and convey it to the
City if eitber the City or IMZ elects to do.50.

34 No Relocation Compensation. The City and IMZ arc nof entitled to
compensation foi any relocation of its Network that may be required wnder.Section 3.1. JMZ is
not entitled to relocation assistance or any- other compcnsatlon or benefits under the Uniform
Relocation Assistance- Act er any other applicable provision .of law upen termination of this
Agreement,

SECTION 4 -- MAINTENANCE AND REPAIR

4.1 Electriclty Use. TMZ shall pay for the electricity and other utilities services it
<consurites$ in ifs opefations at the rate charged by the servicing utility company.

4.2 -Maintewince and Repair; IMZ shdll, at IMZ’s sole cost and éxpensé, perform
all maintenance and repairs reasonably needed to' maintain the Network it good condition and.
neat and-ordeily appearance, .and in compliance-with all applicable Laws, In the event any part
of the Netwoild requires replaceiment because sucli patt. cannot be repaired, then IMZ shall, at
IMZ’s sole cost and expenge, replace the itreparable part of the Network., JMZ shall riot cange
rubbish, garbage or debris ou qr around its Network or the Facilities and shall not permit rubbish,
.galbaga or debris to acciunulate on or argund any enclosed areas around. the Facilities. If the

City gives IMZ written notice of 4 failure by JMZ to mainfain the Facilities, IMZ shall use itg
‘hest ¢fforts to remedy such failure within forty-gight (48) hours-afier receipt of such written
notice.

43 Appearance. IMZ shall cooperate with the City on all issues of aesthetics and
appearance. JMZ shall follow all legally binding City policies, state and Jocal prdinances with:
‘fespect 1o aesthetics, including but not limited fo, ‘historic site and/or locations of significant
importance. All [deations of systems must be aesthetically approved by the City Engineering
Depaftment fn-a manner gonsistent with other approvals within these Restrictions.

44  Repair of ROW, IMZ shall bé vesponsible for any damage, ordinary wear and
tear excepted, fo sticet pavement, existing facilitiés and utilitiés, curbs, gutters, gidewalks,
Jandscaping, and all other piblic or private facilities, to the extent caused by IMZ’s construetion,
installation, maintenance, access, use, repair, replacement, relocation, or removal of the Network
in the Clty s ROW. IMZ shall prompty repair such dainage and retuin the City’s ROW and any
affccted adjacent proper ty to a safe and satistactory condition to the:City in accordanice with the
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Cltyr's applicable street restoration standards. IMZ’s obligations undeér this Section 4.4 shall
survive for one (1) year past-the completion of such reparation and restoration wotk and retorn.of
the affceted part of the Clty’s ROW-by IMZ to the City.

SECTION 5 - TAXES

5.1 Taxes. IMZ is responsible for payment of any taxes, foes and assessments fevied
on its ownership, use and taintenance of the Network, Pursuant to K:S.A. 79-5a01 ef. seq of the
Kansas Revenue and Taxation. Code, the City heveby advises, and IMZ recognizes and
understands, that JMZ2’s use-of the City’s ROW, the New: Poles, and/or other non-ROW City
propeity and facilities may ereate a possessoty interest-subject to real property taxation and that
IMZ. may be subject to, and respornisiblé for, the payment of real properly taxes levied an such.
interest. TMZ. will ‘cooperate with the Anderson- County Assessof in providing any information
fecessary for the Assas%ol to make & :properfy tax determinafion. JMZ reserves the right to
challenge any such assessment and - such event the City agrees to provide IMZ; upon request,
with any information in connection with such challenge:

SECTION 6- INDEMNIEICATION

6.1  Tndemmity. JMZ shall indomnify, defend, and hold harmless the City, its council
‘members, officers and employees, agents, and ronhaotms, from and against hablhty claims,
demands, losses; damages, fines, charges, penalties, administrative and ‘judicial proceedings atid
orders, judgments, and the: costs and expeiises ineurred i connestion therewith, ineluding
reasonable attorneys' fees and costs of defense to the extent resulting from. aetivities nndertaken.
by IMZ puisuant to this Agréement, except: to. the exient avising from or ¢aused by the

negligenies or wiltful misconduct of the City, its couneil membets, officérs, empléyees, dgetits or-

contractors. The-City shafl promptly notify JMZ of amy eldim, action or proceeding covered-by
this Section 6.1.

6.2  Waiver of Claims. IMZ ‘waives 2] claits, demands, causes of action, and rights
it may. agsert against the City on account of any loss, damage, or injury to-any portion of the
Network, or any loss or degradation of the services provided by the Network, resulting from-any
event or gecurrence except for any loss, damage; or injury resulting from the gross negligence or
willful misconduet of the City, its council members, officers, emiployees, dgents or cohtractons.

63  Limitation of City’s Liability. The City will be lisble, if at all, only foi the cost
of repair to: damaged. portiens of the Facilitics arising from thenegligence or willful misconduct
of City; its einployeés, agents, of contrictors. The City, its comicil membefs, oflicers;
emplayees, agents. or: contractors; shall not-be liable for any damage fiom any cause whatsoever
to the Facilities; specifically dncluding, without limitation, damage, if any, resulting. from the
City's mainténance operations adjacent to the Facilities ok from vanidalism or unauthouzed use of
the Favilities, except to the extent such damage is caused by the negligence or willful miscondugt
of City, its.-comncil members, officers, employees, agents or contractors, The City-will in no
event beliable for indirect or consequential damages,

6.4, Limitation of JMZ’s Liabili't__y.. In. no. event shall TMZ, be Iiabls for indirect or
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consequential damages in connection with or arvising from this Agrecment, or its use of the
Network, New Poles, and ROW or other City real property.

SECTION 7 - INSURANCE

7.1 Minimnm Insurancé Requirements, IMZ shall obtgin and maintain af ifs sole
cost and expense for the. dmation of this. Agreenent insurance pursuant to the terms dnd
couditions described in this Section.

a.. Coinprehensivé General Liability Tnsurance, with minimum Iimits of $2,000,000
combined per occurience for bodily irjuwry, personal injury, death, loss and
properfy damage resulting froin JMZ’s wiongful or negligent dets.

b. Comprehensive  Viehicle Liability Fnsurance covering personal injary and property
damage, with minimum Hmits of $1,000,000 :combined single-lmit per aceident
for bodily injury and property damage covering-any véhicle utilized by JMZ. in
performing the wairlc covered by this Agreement..

e “Workers” compensation limits as required by the Labor Code, and Employer’s
Liability limits of£:$1,000, 000 per aceident.

7.2 Other Tnsurvanceé Provisions. The insurance policies shall coritaih, or be
endoaised fo contain, the following provisions:

4, General Liability and Avtomobile Tiability Coverage,

(1) The City, and its elected and appointed cousicil members, board members,
commissioners, officers and officials (the “Tnsureds™) shall be named as
additional insureds on all requived insurance policies, sxcept-for Workers”
Compensation and Employers” Liability policies.

(2)  IMZ’s itisurance coveragé shall be primary insuiance with yespect fo the
matters covered by thig. Agreement: Any insurance or selfsinsurance
maintained by the Insureds shall be in excess of JMZ!s insuranee and-shall
not contiibute with it,

(@)  Any failure of JMZ to comply with reporting provisions of the policies
shall not affect coverspe provided to the Insmeds.

(4)  JMZ’s insuidance shall apply separately to each of the Insureds againgt
whotit a elaim i§ made or suit is brought; except-with respect to the linits
of the insurer’s liability. Fach of the Insureds is subject to all policy terms
and conditions and has an obligation; ag an Insured, to fepokt claims made
against thern to the insurance catriet.

b. Workers’ Compensation and Employeis” Liability Coverage. The insurer shall
agree to waive all vights of subrogation against the Tnsureds for losses arising
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from work performed by JMZ in the City’s ROW,

G. All Coverages: FExcept for non-payment of preminm, each insurance policy
required. by -this clause shall be endorsed. to state that -coverage shall not be.
cancelled or reduced in coverage or limits by the insufer except afler thicly (80)
days' prior written hotice has been givento the City, If for any reason ingarance
coverage is canceled orreduced in-coverage.or in limits, IMZ, shall within. two (2)
business days of receipt-of notice: fions the Insurer, notify the City by phone orfax
of the changes to-or cancellation of the poelicy and shall confirm such tiotice via
certified iail, retiin receipt requested.

7.3 Verification of Coverage. IMZ shall firnish ‘the. City with certificates of
insurance required. by this Section 7. The-cettificates for each insurance policy areto be signed
by a petson, eithei manually or electronically, attherized by that insurer to' bind coverage on its
behalf, All certificates are-to be-recsived. and. approved by the City before work-¢comendes.

74  Secondary Parties, In the event JMZ hires any subcontracters, independent.
contractors or agents ("Secondary Rarties™) to locate, place, attach, instdll, operate, use, control,
replace, teparr or maintain the Netiwork, JMZ shall féquire.the Secondary Paities to obtaini and
‘majntain insurance commensurate to-the work such Secondary Parties per. form.,

SECTION § - DEFAULT

8.1, Defined. A “Default” shall be deemed o have occutred under this Agreement if
a party fails to eure a breach of this. Agleement within thirty (30) days after wiilten notice
gpecifying such breach, p10v1ded that it the breach is of nature that it cannot be cured within
thirty (30) days; & default shall not have occuitred 50 lang 4s the bieaching parly hag-commericed
t0 cure within said tithe period and thereafter diligently pursués such éure to-completiori

8.1.2 Remeédies. Upon the failure of a party to timely cure any breach after notice
thereof from the other party and expiration of the above cure periods, then the non-defaulting
party mdy; ﬁubJ ect to the terms.of Section 6.3 (Limitation of Liability), terminate this Apgreement
and pursue all remedies provided for in this Agreement.and/or any remedies it may have under

applicable law or principles of equity felating to sucli breach.

82  City Terminaiion Right. In addition'to the remedies set forth in Section 8.1.2,.
the City shall have the right to tefminate this. Agreement if (i) the Cify is mandated by lavw, a
final court order or decision, or the federal or state government to take certain actions that will
cguse or réquire the remeval of the Facilities fiom the piblie right of way, or (i) if any licenses -
that JMZ. may be fequired 16 hold to perform its abligations under this Agreemert are terininated,
revoked, ‘expited, ot otherwise abandened, Such termination rights shall be subject to IMZ's,

Tight to just compensation, if atly, for-any taking of a protected property right.

83 No walver. A walver by either party at any time of any oOF its rights as to
anythmg herein contained shall not be deemed to be a waiver of any breach. of covenant or other
matters subsequeitly peeurring,
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SECTION 9 — INTERFERENCE,

9.1 Non-Interference with Non-Public Safety Communications Systems, JMZ
shall -operate the Nefwork m a manner that will not cause interference with City non=public
safety comnmnmications systemis.and to the services and facilities of other licensees or lessées of
City properly Jocated at ornear the Facilities that were in opevafion pifor to the installation of
the Networl or that are in operation prior to any modifications IMZ may make to the Netwotk.

9.2  Non-Interference with Public Safety Compninications Systems. JMZ’s
Netwaorl and Fiacilities shall not cause interference with public safety comumunications systeins
opcrated by City.orany other public dgency, 1eger dless of the date such systems of any Facilities
cause interference with the City's use.of the New Poles for their intended purpose as streetlights,
traffic lighits, and/ot stand-alone Iight polés.

93  Corrvection of Interference. If intesference with fhe Facilities described in
Sections 9.1 and 8.2 should occur, IMZ shall, upon reeeipt of writien notice thereof from the
City, immedidtely conunence ¢ominercially reasonable, diligent efforts to correct or elininate
such interference. Tf such interference canriol be comrected by IMZ to thi reasonable satisfaction
of City within the. cure perdod set forth in the City's notice, which period shall not be less than
ninety (90) days;.such interfererice §hall be deemed a material breach under this Agreement and
City may terminate this Agreenmient. Interference caused by actions of IMZ's Customers remain
the responsibility of IMZ. I ihe interference. is an emergency or a danger to public. health and
safety, the City shall be entitled to fequite corection in a time périod nécessary to avoid the
emetgency or public health and saféty. issue.

SECTION 16 —~ MISCELLANEOUS PROVISIONS

10.I Nonexclusive Use. JMZ acknowledges that this Agreement does not-provide
IMZ. with exclusive use of the City's ROW or any municipal facility and that City retains the
right to permit other providers of corumurications sérvices to ingtall equipment or devices in the
City's ROW and on mwunicipal facilitigs, The paities specifically agree that all such francliises
issued to telecommunications providers shall be cormpetitively neutral ‘and not tinteasonable ot
dzscnminatery in dature,

102 Most Favored Nation, All of the benefits.and terrns granted by the City herein
are at Jeast a3 favorable as the benefits and ferms granted by the City to afy future fanchisee of
the public ROW etigaged in the same or similar business described in this Apreement. Should
the City enter into any subsequent agreement. of any kind no matter what nomenclatuie is
attached with, any other franchisee during the term of this Agreement, -which other agreement
provides for: berefits or terms more favorable than those contained herein, then. this Agresinent
shall be deemed to be modified effective as of the date of sucly more favorable agreement to
provide. IMZ with those move favorablé benefits-and terms. The City shall notify JMZ promptly
of the existence of such rmore favorable benefits and terms and M7 §hall have the vight to
receive the more favorable benefits and terms immediately. 1f requested in writing by JMZ, the
City shall amend this Agreement to contain the mare favorable benefits, terms and conditions.
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102 Notices. All notices pursuant to this Agreement shall be it wiiting and sent by
B-mail and by mailing a copy fitst class postage prepaid.or by pexsonal defivery fo'the following
address or such other address of whicli-a party may-give by writieh notice:

City: The City ofGdrnett; Kanisas
131 West 5ty Avenue.
‘Garnett, Kansas 66032
Phone; 785-448-5496

IMZ: JIMZ Cotporation,
dfb/a Kwillom Communications
Atin: Zachery I Peres
800 W Miller Rd
Tola, Karisas 66749
Phone: 1-620-380-0068 .
Hindil; zperes@lwikom.com

with a ¢opy to Kart F-Klitin
Attorney at Law
P.O. Box-G ,
Charnute, Iansas 66720
Phione; 1-620-431-1601
Email: kurtk@kninlaw.com

N atige'sent a3 provided herein shall be deemed given:on the date of the E-miail. Actual riotice
shall be deemed adequate notice on the date actual notice oceurred, regardiess of the method of

service.

10.4 :SilbIea’sefA's‘signmenf.--. If JMZ assigns, sublets, enters into a franchise license or
concassion agreement, or changes ownexship of the Network, fhen IMZ will provids notice of a
transter within a reasonable thne.

10.5 Binding Effect. “Tiis Agreement. shall be binding upon arid inure to the benefit-of
the patties and their respective heirs, legal representatives, suceessor, assigns and transferees.

10.6 Entive Agreement; Modificafion; Waiver, This Agteemerit- constilutes the
entife Agreenient between the parties relating to the subject matier -hereof. All prior and
contemporaheous agfeements, fepresentations, negotiations, and understandings of ‘the parties,
oral or written, relating to- the: subject matter hereof are merged info and superseded by this
Agreemént, Any modification of arendnient to this Apteement shall be of no force and effect
‘wnless it is in weiting and signed by fhie parties, No waiver of any of the provisions-of this
Apreement shall be deemed, or shall censtitute, a waiver of any provisions, whether ot not
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similar, No waiver-or consent shall constitute.a continuing waiver 6r consent or comumit eitfier
patty to provide a waiver in the future except to the extent specifically set. forth in writing. No.
waiver shall be binding unless execuied i viriling by the party making the waiver:

10.7  Severability. If any one or more of the provisions of this’ Agreement shall be
held by -a -court of competent jmisdiction in. a final judicial action to be veid, voidable, or
unefiforcedble; such provigion -or provisions shall be deemed separable: from the. remaining
provisions of this Agl cenient-and. shall ih no way: affect the validity-of the remaining portiors of
this Agreement,

10.8 Governing Law. This Agreemetit shall be interpreted and. enforced according 1o,
and the parties' riphts and obligations governed by the law.of the State of Kansas or dpplicable
federal law. Any. pmceedmg or action fo enforee thiz Agreement; or otherwise directly felated to-
this Agreemient, shall ocow in the District-Court of Allen County, Karisas.

109 Survival of Terms. All of the temms and conditions i this: Agresment felated to
payment; removal die to tegniihation or abandonment, Mdemnification, fimits of City's liability,
altorneys' fees and waiver shdll survive termination of this Agreémeit.

10,10 Captions and Pnrag1 aph Headings. Captions and paragripht headings. used
hereiti are for convenience onty and shali not bexused in construing fhis Agreement;

10,11 Drafting. This Agreement ig the ‘project. of jeint draftsmaiship and nothing.
herein shall be consirued against-a deafting party.

10.12 Execution in Counterparts. This Agl eonient may be execiited in dne or nlore
identical counterparts and all such counterparis together shall constitute a single instrument for
the purpose of thé-effectiveniss of this Agréement,

1613 Authority to Execute This-Agreement. Hach person-executifig this Agreément,
on behalf of & party warrants and represents that he ot she hag ths full right, power, legal capacity
and authority to execute this Agxeement on behalf of such party and has authority to bind such
patty. to. the performance of its obligations. under this Agreement without further approval or
consent of any other person or entity,

10.14 No Warranty by the City. The City inakes no representations or wartanties
regarding the smtahzlrty, condition or fitiess of the lodafions for the installation, mainfepance or
use of the new Poles or Facilities.

£0.15 No Abrogation -of Legal Responsibilities. The City’s execution of this
Agreement shall tot dbrogate, in any way, IVMZ’s responmbﬂlty to. comply with all permitting
tequirements. or to comply with all Laws respect 1o its performance of the activities peiiitted
under this Apreement,

[0.16 Confractual Interpietation. Th the interpretation -and application of its rights

under this Agreement, the City will -act ih # reasonable, ﬂon-dlscnmmatoxy, afd sompetifively
netittal manner in compliance with-afl applicable foderal, state, and local Taws and regulations,
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10.18 FEffective Date of Ordinance, This Ordinance shall be effective upon its final
passage and publication as required by law.

ADOPTED AND PASSED by the Gaverning body of the City of Garnett, Kansas, on this 4 y™
day of FEpRuA a , 2020.

CITY OF GARNETT, KANSAS

ATTEST: o Jyuin (o) Daem
City Clerk
o \\“;:‘"é”“u , JMZ CORPORATION, doing business as
R 4 O} A/‘P/]/ 4?,, KwiKom Communications
S \ o - ..'c “
§ CrlorPORg DY
é:’ 5.' @0 'g: ‘é by% /'P\
E% SEAL - chely Peres
225 Sg
= Ay, Fo's u,c, President
%50 '@Nsh‘?«' &
’l,’ "-no-" oﬂs"\
“r ORATEN S
"W
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