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KRELOVE J.: 
 

[1] The Defendant, Kevin Michael Megraw, is charged that on or about August 

30, 2012 at the Town of New Tecumseth he did criminally harass Marianne Malcolm, 

thereby causing Marianne Malcolm to reasonably, in all of the circumstances, fear 

for her safety, contrary to s. 264 C.C.C. 

[2] The defendant has brought applications seeking disclosure of any and all 
police complaint files, including all files where misconduct is alleged and all files 

where a breach of professional standards or a breach of a code of conduct is al-

leged including breaches of the Police Services Act with respect to O.P.P. Officers 

Thomas Shantz, Michael O’Grady and Michael Walton. 

[3] These disclosure applications are brought on two separate bases – the first 
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as a first party records application seeking disclosure from the Crown pursuant to 

the Supreme Court of Canada decision in R. v. McNeil, [2009] S.C.J. No. 3.  The 

second is brought as a third party records application seeking that the O.P.P. be or-
dered to provide the requested records to the defendant. 

[4] The Crown advises that they intend to call Officers Shantz and Walton as 

witnesses in the trial to deal almost exclusively with the issue of the admissibility of a 

statement made by the defendant on September 12, 2012.  The Crown advises that 

the police officers did not witness any of the events that gave rise to the charge 

against the defendant. 

[5] I will deal with each of the applications separately. 

McNeil Record Application 

[6] The defendant asserts that Officers Shantz, Walton and O’Grady showed 

favouritism and bias in favour of the complainant and her husband in their investiga-

tion.  For example, the defendant points to the fact that one or more of the officers 

did not question the complainant’s spouse about threats that he made to the de-

fendant after he confronted him and that they did not investigate the fact that the 

said spouse pursued the defendant in his vehicle at a high rate of speed.  The de-

fendant, by way of a further example, asserts that Officer Shantz did not release the 

defendant after he was arrested and charged but held him for a bail hearing even 

though the warrant was endorsed for release. 

[7] The Crown has responded to the defence request for the police misconduct 

records of the three officers.  By email dated April 23, 2013, Assistant Crown Attor-
ney Frank Faveri advised Mr. Spiller (counsel for the defendant) that he had person-

ally reviewed the McNeil Reports of officers Walton and O’Grady and that there was 

nothing to disclose.  On September 16, 2013, Assistant Crown Attorney M.A. Alex-

ander emailed Mr. Spiller that she had reviewed Officer Shantz’s McNeil Report and 

that there was nothing to disclose. 

[8] Mr. Spiller continued his quest for the police misconduct records.  As a re-

sult, Mr. Faveri sent an email to Mr. Spiller as follows: 

You have a fundamental misunderstanding of McNeil and how it works.  

This is how it works.  Professional Standards supplies a McNeil Report 

which goes into the Crown brief.  A McNeil Report is supplied for every o f-

ficer involved in the case.  The Crown then looks at the McNeil Report(s) 
and decides whether there is anything to be disclosed.  Just because 

McNeil is generated DOES NOT MEAN THAT ANY RECORDS OR IN-

FORMATION EXIST ABOUT OFFICER MISCONDUCT.  A McNeil Report 

can say THERE ARE NO RECORDS OR INFORMATION ABOUT OF-

FICER MISCONDUCT.  See attached sample McNeil report. None of the 

officers involved in this case have findings of guilty under the Police Ser-

vices Act, the Criminal Code or the Controlled Drugs and Substances Act, 

nor do they have any charges outstanding under any of those acts, nor do 
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any of them face any complaints arising out of this investigation, other than 

the ones you have invented for your Application.  This is not a case where 
something exists and we are refusing to disclose it.  This is a case where 

there is nothing to disclose under the McNeil regime.  (Note:  the capita l-

ized sections above are exactly reproduced from the email.). 

[9] Chief Superintendent Michael Shard of the O.P.P. testified as to the process 

created by his force to deal with McNeil Report requests.  He is in charge of the Pro-

fessional Standards Branch of the O.P.P.  Complaints made against an officer by a 

member of the public are received and forwarded on to the Professional Standards 

Branch.  A complaint is investigated and a decision is made whether it is substanti-

ated or not.  If a complaint is substantiated, it may be dealt with under the Police 

Services Act.  All complaints against an officer are tracked on a database called In-

ternal Affairs Professional.  Criminal Code and CDSA charges against an officer are 
tracked on the database as well. 

[10] When there is a request for a McNeil Report, the subject officer is required 

to go onto the database and print off his McNeil Report.  He reviews it, signs it and 

forwards it to the Crown Attorney’s Office.  It is important to note that an officer can-

not alter any of the information on the database. 

[11] There are five categories of misconduct that are dealt with on the O.P.P. 

McNeil Report.  They are: 

 

1. findings of guilt for misconduct under the Police Services Act after a 

plea or a formal hearing before an adjudicator, 

 

2. convictions or findings of guilt under the Criminal Code, Controlled 

Drugs and Substances Act or other federal statute, for which a pardon 

has not been granted and to which the provision of section 6.1 of the 
Criminal Records Act do not apply, 

 

3. outstanding charges under the Criminal Code, Controlled Drugs and 

Substances Act or other federal statute, 

 

4. outstanding charges of misconduct under the Police Services Act for 

which a Notice of Hearing has been issued, 

 

5. a complaint received concerning the same incident which forms the 

subject matter of the charge(s) against the accused. 

 

[12] Category 5 would not be captured on the database.  The officer is required 

to input this information from his own knowledge. 
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[13] I have attached a sample O.P.P. McNeil Report to these reasons as Appen-

dix “A”.  The report form does set out disclosure exceptions on page two. 

[14] Chief Superintendent Shard designed this McNeil Report form in consulta-
tion with representatives from the Ministry of the Attorney General based upon his 

understanding of the McNeil decision. 

[15] The Supreme Court of Canada in R. v. McNeil made it clear that the police 

are required to provide to the Crown upon request two types of disclosure:  (1) find-

ings or allegations of serious misconduct by an officer that could reasonably bear on 

the case against the defendant and (2) findings or allegations of police misconduct 

that relate to the incident that gave rise to the offence(s) for which the defendant is 

charged.  It is clear that not all types of police misconduct must be disclosed to the 

Crown.  For example, minor misconduct not related to defendant’s incident need not 

be disclosed. 

[16] In my view the regime, including the McNeil Report form, established by the 

O.P.P. satisfies the requirements of McNeil.  The database captures most if not all of 

the type of police misconduct contemplated by McNeil.  For police misconduct relat-

ed to the incident that gave rise to the defendant’s charge(s), the officer is required 

to self report.  In any event, the defendant would invariably be aware of such com-
plaints. 

[17] I am satisfied in this case that assistant Crown Attorney’s Faveri and Alex-

ander received and reviewed McNeil Reports for Officers Shantz, Walton and 

O’Grady.  After reviewing those reports, counsel for the defendant was advised that 

there was nothing to be disclosed based on those reports. 

[18] There is no requirement that the Crown Attorney’s office do anything further 

to fulfill their disclosure obligations.  There is no requirement that the actual McNeil 

Report for each of the officers be disclosed to the defendant.  As was emphasized in 

R. v. Chaplin, [1995] 1 S.C.R. 727 (S.C.C.) at para. 22, the Crown must “act in ut-

most good faith” with respect to their disclosure obligations.  There is absolutely no 

indication that Mr. Faveri and Ms. Alexander fell below the standard of “utmost good 

faith”. 

[19] The Crown has determined that there are no McNeil documents to disclose 

with respect to the three officers.  The Crown has fulfilled its disclosure obligation.  
As such, the onus shifts to the defendant to establish that McNeil records exist with 

respect to the officers (see R. v. Chaplin, supra, at para 30).  The defendant has not 

met that onus.   

[20] The defendant’s McNeil application is dismissed. 
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Third Party Records Application 

[21] The defendant has also brought a third party records application relating to 

production of police misconduct records in possession of the O.P.P. relating to Off ic-
ers Shantz, Walton and O’Grady.  The application is opposed by the Crown, the 

O.P.P. represented by counsel for the Ministry of Community Safety and Correctional 

Services and by the three police officers who were represented by counsel.  

[22] The basis for the defendant’s third party record request is the same as set 

out in the McNeil application. 

[23] As the Supreme Court of Canada reiterated in R. v. McNeil, police miscon-

duct records that do not need to be provided to the Crown can be the subject of a 

third party records application.  A two-stage test is to be used by the judge to deter-

mine whether production should be compelled.  The first stage requires the defend-

ant to establish that the records are likely relevant to the proceedings against the de-

fendant.  If the court is satisfied that “likely relevance” has been established, it can 

order production of the records for its inspection.  After reviewing the records, the 

court determines whether all, some or none of the records should be ordered pro-

duced to the defendant. 

[24] Concerning the extent of the burden on the defendant to establish “likely 
relevance”, the Supreme Court of Canada stated the following (at paras, 29 and 33):  

 

[29] It is important to repeat here, as this Court emphasized in O’Connor, 

that while the likely relevance threshold is “a significant burden, it should 

not be interpreted as an onerous burden upon the accused” (para. 24).   On 

the one hand, the likely relevance threshold is “significant” because the 

court must play a meaningful role in screening applications “to prevent the 

defence from engaging in ‘speculative, fanciful, disruptive, unmeritorious, 
obstructive and time-consuming’ requests for production” (O’Connor, at pa-

ra. 24, quoting from R. v. Chaplin, 1995 CanLII 126 (SCC), [1995] 1 S.C.R. 

727, at para. 32).  The importance of preventing unnecessary applications 

for production from consuming scarce judicial resources cannot be over-

stated; however, the undue protraction of criminal proceedings remains a 

pressing concern, more than a decade after O’Connor.  On the other hand, 

the relevance threshold should not, and indeed cannot, be an onerous test 

to meet because accused persons cannot be required, as a condition to 
accessing information that may assist in making full answer and defence, 

“to demonstrate the specific use to which they might put information which 

they have not even seen” (O’Connor, at para. 25, quoting from R. v. Du-

rette, 1994 CanLII 123 (SCC), [1994] 1 S.C.R. 469, at p. 499). 

 

[33] “Likely relevant” under the common law O’Connor regime means that 

there  is “a reasonable possibility that the information is logically probative 
to an issue at trial or the competence of a witness to testify” (O’Connor, at 

para. 22 (emphasis deleted)).  An “issue at trial” here includes not only ma-

20
13

 O
N

C
J 

66
6 

(C
an

LI
I)

http://www.canlii.org/en/ca/scc/doc/1995/1995canlii126/1995canlii126.html
http://www.canlii.org/en/ca/scc/doc/1994/1994canlii123/1994canlii123.html


—  6  — 
 
 

 

terial issues concerning the unfolding of the events which form the subject 

matter of the proceedings, but also “evidence relating to the credibility of 
witnesses and to the reliability of other evidence in the case” (O’Connor, at 

para. 22).  At this stage of the proceedings, the court cannot insist on a 

demonstration of the precise manner in which the targeted documents 

could be used at trial.  The imposition of such a stringent threshold burden 

would put the accused, who has not seen the documents, in an impossible 

Catch-22 position. 

[25] I am satisfied that the “likely relevance” threshold has been met by the de-

fendant.  The records may have some bearing on the reliability of police evidence in 
the trial and as the nature of the investigation conducted by the police.  The records 

may assist the defendant in making full answer and defence to the charge.  

[26] Therefore, I order that the Ontario Provincial Police produce to this court all 

complaint and misconduct files in its possession relating to Officers Thomas Shantz, 

Michael O’Grady and Michael Walton for review by the court.  The records shall be 

provided as soon as possible.  The said files shall be provided in a sealed envelope 

to the Ontario Court of Justice at 75 Mulcaster Street, Barrie, Ontario L4M 3P2, At-

tention:  Justice Glenn Krelove. 

[27] The court will review the produced records to determine the issue of the 

true relevance of the records to these proceedings.  A further ruling of this court will 

be forthcoming dealing with the issue of true relevance. 

Additional Comments 

[28] During the course of his submissions on the McNeil production issue,  As-

sistant Crown Attorney Frank Faveri requested that I admonish defence counsel, Mr. 

Spiller, for suggesting that the had wilfully failed to disclose relevant information.  In 

this regard, Mr. Faveri made reference to Justice Rosenberg’s comments in R.v. 

Felderhof, [2003] O.J. No. 4819 (OCA) at para. 93: 

 

The trial judge should have instructed [defence counsel] to stop and to re-
serve his concerns about the conduct of the prosecution until the time 

came to make the abuse of process motion. 

 

[29] Clearly, a trial judge has a responsibility to require and control civility in the 

courtroom.  This duty includes maintaining that counsel treat witnesses, counsel and 

the court with fairness, courtesy and respect. 

[30] In my view, Mr. Spiller was not taking the position in his submissions that 

Mr. Faveri was wilfully failing to disclose relevant information.  Rather, he was sub-

mitting that Mr. Faveri had a duty to provide the actual McNeil Reports and to follow 

up with each of the police officers concerning any misconduct files.  I have now 

20
13

 O
N

C
J 

66
6 

(C
an

LI
I)



—  7  — 
 
 

 

found that Mr. Spiller was not correct in these assertions.  I, therefore, see no re-

quirement to admonish Mr. Spiller. 

[31] I do expect counsel to treat all witnesses, other counsel and the court with 
fairness, courtesy and respect through the balance of these proceedings. 

Released:  November 29, 2013 

 

 

         

          “Justice G.D. Krelove” 
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